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VIII. JOINT CRIMINAL ENTERPRISE

A. Introduction

580. The Trial Chamber found that the Appellants were members of a JCE,"® the common
criminal purpose of which was “domination by the HR H-B Croats through ethnic cleansing of the
Muslim population”,"®*® and entailed the commission of a wide range of crimes to that effect.'*®
The Trial Chamber further found that the JCE members, including the Appellants, used the political
and military apparatus of the HZ(R) H-B to achieve this goal.'*®! It found that, as JCE members, the
Appellants shared the intent to expel the Muslim population. from the HZ(R) H-B through the
commission of various crimes and made a significant contribution to that end.’*® It accordingly
convicted them, pursuant to Article 7(1) of the Statute, of the crimes charged in Counts 1-3, 6-13,

15-16, 18-19, 21, and 24-25 of the Indictment."**®

581. The Trial Chamber also found that certain established crimes did not form part of .t'he

CCP."** 1t nevertheless concluded that Prli, Stoji¢, Praljak, Petkovié, and Cori¢ were responsible

1958 Trial Judgement, Vol. 4, paras 66-67, 1231-1232.

1999 Trial Judgement, Vol. 4, para. 41.

1% Trial Judgement, Vol. 4, paras 65-66, 68. The crimes which the Trial Chamber found formed part of the CCP were:
persecution as a crime against humanity (Count 1); murder as a crime against humanity (Count 2); wilful kKilling as a
grave breach of the Geneva Conventions (Count 3); deportation as a crime against humanity (Count 6); unlawful
deportation of a civilian as a grave breach of the Geneva Conventions (Count 7); inhumane acts (forcible transfer) as a
crime against humanity (Count 8); unlawful transfer of a civilian as a grave breach of the Geneva Conventions (Count
9); imprisonment as a crime against humanity (Count 10); unlawful confinement of a civilian as a grave breach of the
Geneva Conventions (Count 11); inhumane acts (conditions of confinement) as a crime against humanity (Count 12);
inhuman treatment (conditions of confinement) as a grave breach of the Geneva Conventions (Count 13); cruel
treatment (conditions of confinement) as a violation of the laws or customs of war (Count 14); inhumane acts as a crime
against humanity (Count 15); inhuman treatment as a grave breach of the Geneva Conventions (Count 16); cruel
treatment as a violation of the laws or customs of war (Count 17); unlawful labour as a violation of the laws or customs
of war (Count 18); extensive destruction of property, not justified by military necessity and carried out unlawfully and
wantonly, as a grave breach of the Geneva Conventions (Count 19); wanton destruction of cities, towns, or villages, or
devastation not justified by military necessity as a violation of the laws or customs of war (Count 20); destruction or
wilful damage done to institutions dedicated to religion or education as a violation of the laws or customs of war
(Count 21); unlawful attack on civilians as a violation of the laws or customs of war (Count 24); and unlawful infliction
of terror on civilians as a violation of the laws or customs of war (Count 25). See Trial Judgement, Vol. 4, para. 68.

1961 Prial Judgement, Vol. 4, para. 41. See also Trial Judgement, Vol. 4, para. 1232.

"2 Trial Judgement, Vol. 4, paras 276, 428-429, 627-628, 817-818, 1004, 1208-1209.

19 Trial Judgement, Vol. 4, Disposition, pp. 430-431. See also supra, fn. 1960. The Trial Chamber found that the
following violations of the laws or customs of war also fell within the framework of the CCP, but did not enter
convictions for them based on the principles relating to cumulative convictions: cruel freatment (conditions of
confinement) as a violation of the laws or customs of war (Count 14); cruel treatment as a violation of the laws or
customs of war (Count 17); and wanton destruction of cities, towns, or villages, or devastation not justified by military
necessity (Count 20). See Trial Judgement, Vol. 4, para. 68, Disposition, pp. 430-431. See also Trial Judgement, Vol. 4,
Paras 1260-1266.

% These crimes are those committed during eviction operations and in detention which were found to constitute:
murder as a crime against humanity (Count 2); wilful killing as a grave breach of the Geneva Conventions (Count 3);
rape as a crime against humanity (Count 4); inhuman treatment (sexual assault) as a grave breach of the Geneva
Convention (Count 5); extensive appropriation of property, not justified by military necessity and carried out unlawfully
and wantonly, as a grave breach of the Geneva Conventions (Count 22); and plunder of public or private property as a
violation of the laws or customs of war (Count 23). Trial Judgement, Vol. 4, paras 70, 72. The Trial Chamber also
found that instances of destruction or wilful damage done to institutions dedicated to religion or education as a violation
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for a number of these crimes pursuant to JCE III and entered convictions against them on that

basis. 7%

582. The Appellants raise challenges in relation to the Trial Chamber’s findings concerning their
individual criminal responsibility under JCE I'and JCE L% 1y addition, the Prosecution submits
that the Trial Chamber erred in failing to convict the Appellants of certain JCE III crimes.!*®” The

Appeals' Chamber will address these submissions in turn.

of the laws or customs of war (Count 21) which took place prior to June 1993 were not part of the CCP. .
Trial Judgement, Vol. 4, paras 342, 433, 1213-1214, 1216. See also Trial Judgement, Vol. 4, paras 71, 73.

1% Trial Judgement, Vol. 4, paras 288 (finding Prli¢ guilty of Counts 2-5, 21-23), 450 (finding Stoji¢ guilty of Counts
2-5, 22-23), 644 (finding Praljak guilty of Counts 22-23), 853 (finding Petkovi¢ guilty of Counts 4-5, 21-23), 1021
(finding Cori€¢ responsible for Counts 2-5, 22-23), Disposition, pp. 430-431. The Trial Chamber did not find Pusié
res6ponsible for any crimes under JCE III. See Trial Judgement, Vol. 4, paras 1213-1216.

1966 prii¢’s grounds of appeal 8-18; Stoji¢’s grounds of appeal 1-4, 6-8, 10-12, 14-15, 20-21, 23-25, 27-31, 33-37, 39-41, -
47; Praljak’s grounds of appeal 5-7, 10, 15, 21.4 (in part), 28, 32, 34-47, 49; Petkovié’s grounds of appeal I-V, Cori¢’s
grounds of appeal 1-2, 6-8, 10-11 (in part), 13-14; Pusi¢’s grounds of appeal 1-6. ,
P97 prosecution’s ground of appeal 1. '
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B. JCE and JCE IHI as Firmly Established Under Customary International Law

583.  The Trial Chamber held that, in accordance with the jurisprudence of the Appeals Chamber,
“JCE was a mode of reéponsibility firmly established under customary international law” at the
time of the commission of the crimes at issue and that the “settled case-law of the Tribunal”
recognises the three forms of JCE liability.""* On appeal, Prli¢, Praljak, Cori¢, and Pusi¢ contend

that the Trial Chamber erred in so holding.1969

1. Arguments of the Parties

584.  Prli¢, Praljak, Cori¢, and Pusi¢ argue that there are cogent reasons for the Appeals Chamber
to depart from its prior jurisprudence that JCE, in all of its forms, was a mode of liability firmly
established under customary international law at the time of the commission of the crimes falling
under the Tribunal’s jurisdiction.1970 Relying upon the Judge Antonetti Dissent on this issue,
case-law from the ICC and the Extraordinary Chambers in the Courts of Cambodia (“ECCC”), as
well as the personal opinions of former Judges Shahabuddeen and Schomburg, Prli¢, Praljak, Corié,
and Pusic¢ challenge the correctness of the Tadi¢ Appeal Judgement.""! They argue that, contrary to
the Tadi¢ Appeal Judgement, JCE, and in particular JCEIII, were not part of customary
international law at the time of the commission of the crimes at issue and, therefore, the application
of ICE as a mode of liability violates the principle of nullum crimen sine lege."*’* Corié refutes JCE
as a mode of liability completely and relies upon the Judge Antonetti Dissent and ICC case-law for
support. He argues that there is no basis for JCE liability in the Tribunal’s Statute and no uniform

state practice on this mode of liability during the relevant time period.w73 Specifically with respect

1968 Trial Judgement Vol. 1, paras 202-205, 210.
199 prli¢’s Appeal Brief, paras 218-231; Praljak’s Appeal Brief, paras 339-345; Cori€’s Appeal Brief, paras 6-17;
Pusi¢’s Appeal Brief, paras 65-70. The Appeals Chamber notes that Stoji¢ had raised the same issue in his Notice of
Appeal, but explicitly withdrew the relevant ground in his appeal brief. See Stoji¢’s Notice of Appeal, para. 45; Stojié’s
Ppeal Brief, p. 127.
% Prli¢’s Appeal Brief, paras 218, 220, 227; Praljak’s Appeal Brief, para. 344, Cori¢’s Appeal Brief, paras 12, 14;
Pusi¢ sAppcal Brief, para. 67.
7 Prli¢’s Appeal Brief, paras 218, 223-224, 226-230; Praljak’s Appeal Brief, paras 340-343; Cori¢’s Appeal Brief,
paras 9-11, 13-15; Pugi¢’s Appeal Brief, paras 66-70. In particular, Cori€ notes that the Judge Antonetti Dissent cites
numerous Special Court for Sierra Leone (“SCSL”) cases that call the JCE doctrine into question. See Cori€’s
Appeal Brief, para. 10. Prli¢ and Praljak, in turn, challenge the Tadi¢ Appeal Judgement’s reliance on the International
Convention for the Suppression of Terrorist Bombings. See Prli¢’s Appeal Brief, para. 222; Praljak’s Appeal Brief,
para. 340. Concerning ECCC case-law, Prli¢ further argues that the Pordevic Appeal Judgement misstated the relevant
ECCC findings and thus erred in rejecting JCE-related arguments based on the jurisprudence of the ECCC. See Prli¢’s
Appeal Brief, paras 226-229. Prli¢, finally, also points to the position expressed in an article by Judge Shahabuddeen,
who presided over the Tadic¢ appeal, that the Tadi¢ Appeal Judgement erred in upholding the customary status of the
JCE doctrine. See Prlié’s Appeal Brief, paras 218, 227.
972 prli¢’s Appeal Brief, paras 218, 220, 222, 224-225, 230; Praljak’s Appeal Brief, paras 339-340, 342-345; Cori¢’
Ppeal Brief, paras 6, 9-10, 13-15; Pusié¢’s Appeal Brief, paras 67-68.

Cori¢’s Appeal Brief, paras 9-10, 13, 16. Prli¢ and Pu§i¢ agree with the Judge Antonetti Dissent that JCE and JCE
III in particular, should be abandoned as a form of liability. Prli¢’s Appeal Brief, paras 230-231; Pusié¢’s Appeal Brief,
paras 69-70. Pusié further proposes that the Tribunal adopt co-perpetration in place of JCE. Pu§i¢’s Appeal Brief,
para. 70.
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to JCE III, Prli¢ and Cori¢ argue that this extended form of JCE liability finds no basis in the
Statute, state practice, or opinio juris, and amounts to collective 1responsibility.1974 Finally, Cori¢
challenges the Trial Chamber’s summary dismissal of arguments on this issue which, according to

him, amounts to a lack of reasoning and an error of law under Article 23(2) of the Statute.'®””

585. The Prosecution responds that Prli¢, Praljak, Cori¢, and Pusi¢ have failed to provide cogent
reasons for the Appeals Chamber to depart from its settled jurisprude:nce.1976 The Prosecution
observes that the Appeals Chamber has consistently affirmed the status of JCE, and JCE III in
particular, as a mode of liability grounded in customary international law at the time of the
commission of the crimes and argues that their application in this case did not violate the principle
of nullum crimen sine lege."””” The Prosecution defends the analysis in the Tadic¢ Appeal Judgement
as sound and notes that the Appeals Chamber has previously rejected similar challenges.'®’® The

Prosecution finally contends that the Trial Judgement was adequately reasoned in this respect.1979

2. Analysis

586. At the outset, the Appeals Chamber rejects Cori€’s contention that the Trial Chamber failed
to issue a reasoned opinion. The Appeals Chamber notes that the Trial Chamber methodically laid
out the law on JCE as established by the Appeals Chamber and dismissed arguments to the contrary
as “fail[ing] to justify calling into question the settled case-law of the Tribunal with regard to
JCE”.® 1t considers that this was sufficient reasoning; the well-established case-law of the

Tribunal amply justified the dismissal of these arguments,*!

197 Prli¢’s Appeal Brief, paras 219, 221-225; Cori¢’s Appeal Brief, para. 14. In this respect, Prli¢, inter alia, cites a
study by the Max Planck Institute purporting to show a lack of uniform state practice with respect to JCE IIL Prli¢’s
Appeal Brief, para. 221. Cori, in turn, refers to Judge Liu’s dissent in the Sainovic et al. Appeal Judgement concerning
the application of JCE III to specific intent crimes. Cori¢’s Appeal Brief, para. 11. The Appeals Chamber, however,
rejects the latter argument as irrelevant, as no Appellant in this case was convicted of a specific intent crime through the
third form of the JCE mode of liability. See Trial Judgement, Vol. 4, paras 288, 450, 644, 853, 1021, 1214-1216. See
also Appeal Hearing, AT. 175 (20 Mar 2017), AT. 252-253 (21 Mar 2017), AT. 583-584 (24 Mar 2017).

B Cori¢’s Appeal Brief, paras 7-11. Cori¢ additionally argues that the application of JCE to leadership cases
inappropriately dilutes the standard for superior responsibility. Cori¢’s Appeal Brief, para. 17. The Appeals Chamber
dismisses this argument as vague and undeveloped, as Cori¢ fails to elaborate further upon the alleged correlation
between these two modes of liability.

1976 prosecution’s Response Brief (Prli€), para. 130; Prosecution’s Response Brief (Praljak), paras 291, 294;
Prosecution’s Response Brief (Corié), paras 8-9, 11, 15, 18; Prosecution’s Response Brief (Pusic), paras 58, 61.

Y77 prosecution’s Response Brief (Prli€), paras 130, 132; Prosecution’s Response Brief (Praljak), paras 291-292;
Prosecution’s Response Brief (Cori€), paras 8-9, 14; Prosecution’s Response Brief (Pusic), paras 56-57.

Y78 prosecution’s Response Brief (Prli€), paras 133-135, 137; Prosecution’s Response Brief (Praljak), para. 293;
Prosecution’s Response Brief (Cori€), paras 11-13, 15-16; Prosecution’s Response Brief (Pugic), paras 59-60.

1979 progecution’s Response Brief (Coric), para. 10.

1% Trial Judgement, Vol. 1, para. 210. See also Trial Judgement, Vol. 1, 202-205, 211-221.

81 See Aleksovski Appeal Judgement, para. 113 (holding that “the ratio decidendi of [the Appeals Chamber’s}
decisions is binding on Trial Chambers”). Moreover, the Appeals Chamber recalls that “it is in the discretion of the
Trial Chamber as to which legal arguments to address”. See Kvocka et al. Appeal Judgement, para. 23 (explaining that

“the right to a reasoned opinion under Article 23 of the Statute and Rule 98fei(C) of the Rules [...] relates to th%

257
Case No. IT-04-74-A 29 November 2017



23637

587. The Appeals Chamber recalls that it is the settled jurisprudence of the Tribunal that the
three forms of JCE, as forms of commission of a crime, have been established in customary
international law since at least 1992."*** The Appeals Chamber has repeatedly affirmed the relevant
analysis in Tadi¢, which examined post-World War II war crimes cases extensively in concluding
that joint criminal enterprise as a mode of criminal responsibility is firmly established in customary
international law, and has recognised three forms of this mode of liablity — JCE I, JCE 1I, and
JCE IIL."* The Appeals Chamber has also held tﬁat “the long and consistent stream of judicial
decisions, international instruments, and domestic legislation in force at the time” provided
“reasonable notice that committing an international crime on the basis of participating in a JCE
incurs individual criminal liability”."***

588. The Appeals Chamber also recalls that it may exceptionally depart from its previous
decisions if there are cogent reasons to do so.1985_ The notion of “cogent reasons” encompasses
considerations that are clear and compelling.1986 As such, cogent reasons requiring a departure from
previous decisions in the interests of justice include situations where a previous decision was made
“on the basis of a wrong legal principle” or given per incuriam, that is, “wrongly decided, usually
because the judge or judges were ill informed about the applicable law”."” It is for the party
advocating a departure to demonstrate that there are cogent reasons in the interests of justice that

justify such departurre.1988

589. The Appeals Chamber finds that Prlié, Praljak, Corié, and Pusi¢ have failed to make a
showing that there are cogent reasons in the interests of justice that justify such departure. It notes
that it has squarely addressed and rejected arguments similar to those raised in the present instance

challenging the Tadic¢ Appeal Judgement’s reliance upon international instruments. In Popovic et al.

Trial Chamber’s Judgement; the Trial Chamber is not under the obligation to justify its findings in relation to every
submission made during the trial”).

Y% Tadi¢ Appeal Judgement, paras 195-226; Kvocka et al. Appeal Judgement, paras 79-80; Brdanin Appeal
Judgement, paras 363, 405, 410; Krajisnik Appeal Judgement, para. 662. :

Y8 See Tadi¢ Appeal Judgement, paras 195-226; Kvocka et al. Appeal Judgement, paras 79-80, 82-83; Brdanin
Appeal Judgement, paras 363-364; Kragjisnik Appeal Judgement, para. 659; Pordevi¢ Appeal Judgement, paras 35,
40-41, 58; Popovic et al. Appeal Judgement, para. 1673.

98 Popovic et al. Appeal Judgement, para. 1672 (internal quotation marks omitted). The Appeals Chamber has also
addressed and rejected in the past the argument that JCE III amounts to collective responsibility, holding that an
accused has “done far more than merely associate with criminal persons” when all of the requirements for liability
under JCE III have been met. Brdanin Appeal Judgement, para. 431.

% Dordevié Appeal Judgement, para. 23; Kragjisnik Appeal Judgement, para. 655; Gali¢ Appeal Judgement, para. 117;
Aleksovski Appeal Judgement, para. 107. See also Stanisic and Zupljanin Appeal Judgement, para. 596.

198 Dordevié Appeal Judgement, para. 24.

987 Pordevi¢ Appeal Judgement, para. 24; Aleksovski Appeal Judgement, para. 108. See also Stanisic and Zupljanin
Ag)peal Judgement, para. 596.

9% Dordevi¢ Appeal Judgement, para. 24; Krajisnik Appeal Judgement, para. 655; Gali¢ Appeal Judgement, para. 117.
See also Stanisic and Zupljanin Appeal Judgement, para. 596. Contrary to the Appellants’ suggestions, the extrajudicial
opinions expressed by former Judges of the Tribunal in scholarly articles do not constitute a cogent reason for departing
from the Appeals Chamber’s well-established jurisprudence. Cf. Stanisi¢ and Zupljanin Appeal Judgement, para. 974;

Dordevic Appeal Judgement, para. 83. \7(
/)
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the Appeals Chamber observed that its consideration in the Tadic Appeal Judgement of the
International Convention for the Suppression of Terrorist Bombings and the ICC Statute was
“limited to demonstrating the consistent legal view of a large number of States on the existence of a
notion of a ‘common criminal purpose’ as such”.”®® In Pordevic, the Appeals Chamber also
rejected the argufnent that it had erroneously relied, in Tadic, upon Article 25(3) lof the ICC Statute
in support of its JCE analysis.1990 The Appeals Chamber noted that in Tadic, it had “relied on the
ICC Statute only as evidence revealing the existence of a mode of liability based on ‘a group of
persons acting with a common purpose’ distinct from aiding and abetting”, and reasoned that ICC
jurisprudence elaborating on that form of liability was “based on the [...] ICC Statute” and did not
exclude or even address the existence of JCE in customary international law.'*! Prlic, Praljak,
Corié, and Pusi¢ offer no new arguments to compel the Appeals Chamber to revisit and depart from

these holdings.

590. Prli¢’s, Praljak’s, and Cori¢’s reliance on ECCC jurisprudence is also misplaced. In this
regard, the Appeals Chamber recalls that it is not bound by the findings of other courts — domestic,
international, or hybrid — and that, even though it might take them into consideration, it may, after
careful consideration, come to a different conclusion on a matter than that reached by another
judicial body."®?* Moreover, they have not shown that ECCC case-law demonstrates a clear mistake
in the Appeals Chamber’s JCE precedent. Indeed, in Dordevic, the Appeals Chamber recognised
that the ECCC “identified flaws in the reasoning of the Tadi¢ Appeals-Chamber”, but remained
“satisfied that the sources of law examined by the Tadic Appeals Chamber are reliable” and that
JCE III is “well-established in both customary international law and the jurisprudence of this

Tribunal”.’*®® The Appeals Chamber sees no reason to depart from these holdings.

591.  For the foregoing reasons, the Appeals Chamber concludes that Prli¢, Praljak, Cori¢, and
Pusic have failed to establish that the Trial Chamber erred in holding that JCE, including JCE III,
was firmly established under customary international law at the time of the relevant events.
Accordingly, the Appeals Chamber dismisses Prli¢’s ground of appeal 8, Praljak’s ground of
appeal 34, Cori¢’s ground of appeal 1.A, and Pusi¢’s ground of appeal 2 in their entirety.

1989 Popovic et al. Appeal Judgement, para. 1673.
9% Bordevic¢ Appeal Judgement, paras 35-39.
L Pordevi¢ Appeal Judgement, para. 38.

992 Stanisi¢ and Zupljanin Appeal Judgement, para. 598; Popovi¢ et al. Appeal Judgement, para. 1674. See also
Dordevi¢ Appeal Judgement, para. 50 (holding that ECCC jurisprudence is not binding on the Appeals Chamber and,
“as such, does not constitute a cogent reason to depart from its well-established case law”).
199 Pordevi¢ Appeal Judgement, paras 51-52.
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C. The Ultimate Purpose of the JCE

1. Introduction

592. The Trial Chamber found that: (1) at all times relevant under the Indictment, the ultimate
purpose of the HZ(R) H-B leaders and Franjo Tudman was to set up a Croatian entity that
reconstituted, at least in part, the borders of the Banovina, thereby facilitating the reunification of
the Croatian people; and (2) such entity was either supposed to be annexed to Croatia directly or to
become an independent State within BiH with close ties to Croatia (“Ultimate Purpose of the
JCE?).** 1In reaching its conclusion on the Ultimate Purpose of the JCE, the Trial Chamber found
that: (1) between 1991 and 1994, Tudman sought to expand the borders of Croatia by incorporating
the HZ(R) H-B either directly or indirectly;1995 (2) between 1992 and 1993, the HZ(R) H-B leaders,
including Prli¢, Stoji¢, Praljak, and Petkovi¢ were involved in meetings and discussions ‘OI‘l the
partition of BiH;'**° (3) although the HZ H-B was created in the context of the “Serb aggression”, it

1997
was not merely a temporary defence initiative;

(4) the representatives of the “delegation of BiH
Croats” accepted the principles of the Vance-Owen Peace Plan, although they were not genuinely in
agreement with such principles;'®® and (5) with the proclamation of the HR H-B, the HZ H-B

leaders established a “mini-State” within BiH.'**’

2. Alleged errors in the Trial Chamber’s finding that Tudman intended to expand the Croatian

borders

593.  The Trial Chamber found that Tudman: (1) sought to expand the Croatian borders into BiH
directly or indirectly; (2) participated in several meetings from 1990 to 1992, including one at
Karadordevo on 25 March 1991 to discuss the plans concéming the division of BiH
(“25 March 1991 Karadordevo Meeting”); (3) adopted a double policy, advocating in public respect
for the existing BiH borders, while privately supporting the partition of BiH and sharing his desire
for the reunification of the Croatian people; (4) supported the creation of the HZ H-B on
18 November 1991; (5) “continued to be pre-occupied” with the Croatian Banovina between
January 1993 and March 1994; and (6) abandoned his plan to expand the Croatian borders, under

the force of international pressure, only around 21 February 19942000

199 Trial Judgement, Vol. 4, para. 24. See also Trial Judgement, Vol. 4, para. 43.
1995 Trial Judgement, Vol. 4, paras 9-15, 17-18, 22-23.

1998 Trial Judgement, Vol. 4, paras 13, 18-19.

1997 Trial Judgement, Vol. 4, paras 15-16.

198 Trial Judgement, Vol. 4, para. 20.

1999 Trial Judgement, Vol. 4, para. 21.
209 Trial Judgement, Vol. 4, paras 9-12; 14-15, 17-18, 20, 22-23. %{f;f
/
y
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594.  Prlié, Stoji¢, and Praljak submit that the Trial Cham‘ber erred in assessing evidence with
respect to specific findings underlying its conclusion on Tudman’s intentions.”"’ Additionally;
Prli¢, Stoji¢, and PuSi¢ argue that the Trial Chamber committed errors vis-a-vis its overall
conclusion on Tudmah’s intentions.?®* The Prosecution responds that the Trial Chamber’s findings
were reasonable and the Appellants’ arguments should be dismissed.”*®> The Appeals Chamber will

address the arguments in turn.

(a) Challenges to underlying findings concerning Tudman’s intentions

(i) Tudman’s plan to expand the Croatian borders

595. The Trial Chamber noted the evidence of Witnesses AR and Peter Galbraith that according
to Tudman, BiH was not supposed to exist as a sovereign State and that a substantial part of it was
supposed to be annexed to the territory of Croatia.”®* It also highlighted the evidence of Witness
Josip Manolié¢ that Tudman wanted to annex Western Herzegovina as it was “ethnically pure” and
adjacent to Croatia.”® Lastly, it noted that Witness Herbert Okun testified that Tudman’s plan to
expand the Croatian borders was supposed to be implemented either directly or by incorporating the
HR H-B “in some way or other”.**®® The Trial Chamber found that in connection with this plan
“Tudman advocated dividing BiH between Croatia and Serbia, incorporating part of BiH into
Croatia, or at least, the existence of an autonomous Croatian territory within BiH that would enjoy

close ties with Croatia.”2%"

a. Prlié’s appeal (Sub-ground 9.2 in part)

596. Prli¢ submits that the Trial Chamber mischaracterised and ignored Manoli€’s evidence in
relation to “Tudman’s attitudes and actions towards BiH”**® Specifically, he points to Manoli¢’s
evidence that Tudman: (1) promoted the referendum for the independence of BiH; (2) supported the

sovereignty of BiH and was against changing borders; (3) accepted all peace plans and proposed the

2001 prlic’s Appeal Brief, paras 237-261; Stoji¢’s Appeal Brief, paras 8-9, 19; Praljak’s Appeal Brief, paras 70-83,
85-88, 114.
2002 prlie’s Appeal Brief, para. 236; Stoji¢’s Appeal Brief, paras 8-16; Pusi¢’s Appeal Brief, paras 84-98.

® Prosecution’s Response Brief (Prli¢), paras 139-141; Prosecution’s Response Brief (Stoji€), paras 9, 19;
Prosecution’s Response Brief (Praljak), paras 31-32, 103; Prosecution’s Response Brief (Pu§ic), paras 62-64.
2904 Trial Judgement, Vol. 4, para. 9. ‘
2005 Trial Judgement, Vol. 4, para. 9.
2006 Tria] Judgement, Vol. 4, para. 9.
2007 Trjal Judgement, Vol. 4, para. 10.
29% pr1i¢’s Appeal Brief, para. 237, referring to Trial Judgement, Vol. 4, para. 9.
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deployment of UN forces on the borders; (4) was against the borders of the Banovina and supported |

the internationally-recognised borders; and (5) never stated that he was for the partition of BiH.**”

597.  The Prosecution résponds that Prli¢ fails to show any error in the Trial Chamber’s reliance

on Manoli¢’s corroborated evidence, while declining to rely on potentially conflicting testimony.?‘010

598. With respect to the Trial Chamber’s finding that Tudman advocated the division of BiH and
either its partial annexation to Croatia or the creation of an autonomous entity with close ties to
Croatia, the Appeals Chamber observes that the Trial Chamber considered Manoli¢’s evidence that
Tudman wished to annex Western Herzegovina because it was ethnically pure and adjacent to
Croatia.®'! The Appeals Chamber finds that Prli¢ fails to show how the Trial Chamber
misrepresented Manolié’s evidence and dismisses his contention. Further, in claiming that the
Trial Chamber disregarded Manoli¢’s evidence concerning Tudman’s attitudes and actions towards
BiH, Prli¢ fails to appreciaté that the Trial Chamber’s reliance on Manoli¢’s testimony was
confined to only assessing Tudman’s aspiration to -annex Western Herzegovina.2012 As such, Prli¢
does not show that Manoli¢’s evidence on Tudman’s support for the referendum and the
international arbitration, his proposal to deploy a peacekeeping force, and his acceptance of the
peace plans can affect the Trial Chamber’s reliance on another portion of Manoli¢’s testimony that
Tudman desired to annex Western Herzegovina to Croatia. Moreover, the Appeals Chamber
observes that Manoli¢’s testimony concerning Tudman’s desire to annex Western Herzegovina was
largely corroborated by the evidence provided by Witness AR, Galbraith, and Okun.”*"® Based on
these considerations and recalling that it is within the discretion of a trial chamber to evaluate
inconsistencies in the evidence and to consider whether the evidence taken as a whole is reliable

2014

and credible,”" the Appeals Chamber dismisses these arguments.

2% prli¢’s Appeal Brief, para. 237, referring to Josip Manoli¢, T. 4276-4277, 4282-4283, 4290-4291, 4296, 4281-4282
(3 July 2006), 4494-4495, 4585-4586, 4601-4602 (5 July 2006), 4631-4632, 4685-4686, 4707-4708 (6 July 2006). See
also Appeal Hearing, AT. 147-148 (20 Mar 2017).

2010 progecution’s Response Brief (Prli¢), para. 146. See also Prosecution’s Response Brief (Prlic), paras 142-143.

201 See Trial Judgement, Vol. 4, para. 9, referring to Josip Manolié, T(F). 4323, 4325 (4 July 2006).

2012 Trjal Judgement, Vol. 4, para. 9. See Josip Manolié, T. 4323 (4 July 2006) (“President Tudjman wanted to annex
Western Herzegovina to Croatia. This was a wish. It was the request of those seven or eight municipalities, the names
of which we read out yesterday. The people who lived in those areas felt that their future and their security could be
found within the borders of the Republic of Croatia. However, wishes are one thing and realistic possibilities of
realising your desire are something else, and there were no realistic preconditions for realising that wish. Therefore, this
was in dispute between me and President Tudjman, and we never agreed on it until the very last day, until the
Washington agreements were signed which put an end to this dilemma and created the federation of Croats and
Muslims in that area”).

2013 See Trial Judgement Vol. 4, para. 9.

" Nyiramasuhuko et al. Appeal Judgement, para. 1661; Karemera and Ngirumpatse Appeal Judgement, para. 467,
Hategekimana Appeal Judgement, para. 82; Setako Appeal Judgement, para. 31; Rukundo Appeal Judgement,
para. 207. ’
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599. Turning to Prli¢’s argument that the Trial Chamber ignored Manoli¢’s testimony that
Tudman was against the borders of Banovina and supported the internationally-recognised borders,
a review of this portion of the transcripts does not show with clarity Tudman’s position in this
regard.”"® By contrast, the Appeals Chamber observes that Manoli¢ testified that Tudman did not

2016 2017

agree with such borders® "~ and that his main goal was the realisation of the Banovina borders.

Accordingly, this argument is dismissed.

600. Further, the Appeals Chamber observes that in claiming that Manoli¢ testified that Tudman
never stated that he was for the partition of BiH, Prli¢ refers to a portion of the trial record which

does not support his argﬁmenl‘..2018

601. The Appeals Chamber therefore finds that Prli¢ has failed to demonstrate that the
Trial Chamber erred in concluding that Tudman advocated the division of BiH, and dismisses the

relevant part of his sub-ground of appeal 9.2,

b. Praljak’s appeal (Sub-grounds 5.1 and 5.2 in part)

602. Praljak submits that the Trial Chamber’s conclusion concerning Tudman’s support for the
division of BiH is “contradictory per se” since the Trial Chamber could not find that “Tudman
supported the incorporation of a part of BiH in Croatia and left a possibility of [the] establishment
of an autonomous Croatian entity within BiH”, which, in Praljak’s view, does not imply its
division.”"® Praljak further argues that the Trial Chamber failed to consider Tudman’s position that
he was always in favour of the independence and integrity of BiH as a union of three constituent

peoples.?*® Specifically, Praljak avers that Tudman: (1) was against the division of BiH as it ran

2015 See Josip Manolié, T. 4281-4282, 4290-4291, 4296 (3 July 2006). Specifically, the Appeals Chamber observes that
from the transcript it is not clear whether Manoli€ is testifying about Tudman’s position concerning the Banovina
borders. See Josip Manoli¢, T. 4283 (3 July 2006). - .

2016 gee Josip Manoli¢, T. 4275-4276 (3 July 2006) (“A. Well, essentially it was the position that Mesic and I advocated
and that is that one should [...] accept the AVNOIJ borders which existed between the republics in the former
Yugoslavia, and that it wouldn't be realistic or wise to tamper with those borders, the AVNQJ borders. Q. And did
Mr. Tudjman hold a different view as to what borders should exist? A. Well, the very fact that he talked to Milosevic
about the division of that particular territory, that fact alone speaks that the position was different at that point in time”).
See also Josip Manoli¢, T. 4280-4281 (3 July 2006).

2917 See Josip Manolié, T. 4281 (3 July 2006).

2018 prli¢’s Appeal Brief, para. 237, referring to Josip Manolié, T. 4602 (5 July 2006), 4631-4632 (6 July 2006).

2019 Praljak’s Appeal Brief, para. 71, referring to Trial Judgement, Vol. 4, paras 10, 16; Appeal Hearing, AT. 385
(22 Mar 2017). See also Praljak’s Appeal Brief, para. 70.

2020 Praljak’s Appeal Brief, para. 73, referring to Exs. PO0366, P00498, P01544, PO0167, Josip Manoli¢, T. 4315, 4318
(3 July 2006). See also Praljak’s Appeal Brief, para. 75, referring to Ex. P00167. According to Praljak, the failure to
consider the evidence regarding Tudman’s position favouring the BiH as an independent State led the Trial Chamber to
distort and erroneously assess his acts and statements, as well as conclude that Tudman: (1) attended several meetings
with MiloSevi€ in 1991 and 1992 to discuss the division of BiH, although it only identified such a meeting at
Karadordevo; and (2) supported the creation of the HZ(R) H-B in connection with his plan to expand the Croatian
borders. Praljak’s Appeal Brief, paras 76, 78. Praljak also submits that Tudman’s approach was entirely consistent with
BiH’s position and its constitution. Praljak’s Appeal Brief, para. 73, referring to Exs. 1D02994, 1D01236.
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2021

counter to Croatia’s interest;” ~ and (2) maintained his position during the conflict between Croats

and Muslims of BiH.2? Praljak further argues that, had Tudman had the intention to annex part of

BiH territory, he would not have recognised BiH’s independence.”*

603. The Prosecution responds that there is no contradiction in the Trial Chamber’s reasonable
finding that the Ultimate Purpose of the JCE could be accomplished by the HZ(R) H-B either
joining Croatia or through an alliance with Croatia.”®** The Prosecution also submits that Tudman
concealed his real intentions concerning the division of BiH while publicly supporting its
independence and territorial integrity.2025 It further argues that Praljak repeats arguments already

made at trial and raises challenges without showing any error or impact.?**®

604. The Appeals Chamber observes that when concluding that Tudman advocated the division
of BiH between Croatia and the Republic of Serbia (“Serbia”), incorporating part of BiH into
Croatia or, at least, the existence of an autonomous Croatian territory within BiH that would enjoy
close ties with Croatia, the Trial Chamber took into account Okun’s evidence that for Tudmaﬁ, the
plan to expand the Croatian borders was “supposed to occur either directly or by incorporating the
HR H-B into Croatia in some way or other”. 2%’ Praljak argues that the Trial Chamber’s finding is
contradictory per se as the creation of an autonomous Croatian entity in BiH “does not imply” its
division. The Appeals Chamber considers that, contrary to Praljak’s argument that the
Trial Chamber made contradictory findings, it simply concluded that Tudman envisaged two
different ways to realise his plan. Thus, as long as the incorporation of part of BiH into Croatia and
the creation of an autonomous Croatian entity in BiH are compatible with Tudman’s plan to expand
the Croatian borders — as the Trial Chamber found — there is no contradiction in its conclusion.

Accordingly, this argument is dismissed.

605. The Appeals Chamber turns to Praljak’s argument that the Trial Chamber failed to consider
evidence that Tudman was always in favour of the independence and integrity of BiH as a union of
three constituent peoples. The Appeals Chamber notes that some evidence referred to by Praljak

was explicitly considered by the Trial Chamber in its analysis of Tudman’s position towards BiH,

2021 praljak’s Appeal Brief, para. 72, referring to, inter alia, Ex. P06454; Appeal Hearing, AT. 385 (22 Mar 2017).
Praljak also argues that the division of BiH was a solution considered by the international community and that in any
case Tudman was aware that BIH depended on its decision. Praljak’s Appeal Brief, para. 72, referring to Judge
Antonetti Dissent, pp. 9-10, Ex. P00108; Appeal Hearing, AT. 385 (22 Mar 2017).
2022 praljak’s Appeal Brief, para. 74, referring to Exs. P02302, P03112, P00336, P06454, P00134; Appeal Hearing,
AT. 386 (22 Mar 2017).
2023 Praljak’s Appeal Brief, para. 75, referring to Judge Antonetti Dissent, p. 375.

204 prosecution’s Response Brief (Praljak), para. 41, referring to Trial Judgement, Vol. 4, paras 10, 24. See also
Prosecution’s Response Brief (Praljak), para. 40; Appeal Hearing, AT. 420 (22 Mar 2017).
2025 prosecution’s Response Brief (Praljak), para. 37, referring to, infer alia, Trial Tudgement, Vol. 4, paras 12, 17,
2028 prosecution’s Response Brief (Praljak), para. 41. See also Prosecution’s Response Brief (Praljak), para. 42.
2927 Trial Judgement, Vol. 4, para. 9, referring to Herbert Okun, T(F). 16996 (5 Apr 2007).
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in particular, when finding that he publicly supported the territorial integrity of BiH while
continuing to affirm his desire for reunification of the Croatian people.2028 With respect to the

d,** the Appeals Chamber

remaining evidence which Praljak claims the Trial Chamber disregarde
observes that while not expressly stated, the Trial Chamber discussed at length evidence similar in
nature that shows Tudman’s support for the independence of BiH and concluded that it reflected his
double policy.?*® In light of its repetitive character, the Appeals Chamber is not persuaded that the
Trial Chamber disregarded the evidence concerned, but rather that the Trial Chamber found that the
evidence did not prevent it from reaching its conclusion.”*®! Therefore, the Appeals Chamber rejects

this contention.

606. Lastly, the Appeals Chamber rejects Praljak’s argument that had Tudman had expansionist
intentions with regard to BiH, he would not have recognised its independence, as it falls short of

showing an error in the Trial Chamber’s conclusion.

607. The Appeals Chamber therefore finds that Praljak has failed to demonstrate that the
Trial Chamber erred in concluding that Tudman advocated the division of BiH between Croatia and
Serbia, incorporating part of BiH into Croatia or, at least, the existence of an autonomous Croatian
territory within BiH that would enjoy close ties with Croatia. Accordingly, the Appeals Chamber

dismisses Praljak’s sub-grounds of appeal 5.1 and 5.2 in relevant part.

(i) 25 March 1991 Karadordevo Meeting

608. Relying on the evidence of, inter alios, Witness AR, Manolié, Galbraith, Okun, and Ciril
Ribici¢, the Trial Chamber found that between 1990 and 1992, Tudman participated in several
meetings, including the 25 March 1991 Karadordevo Meeting with Slobodan Milosevié, concerning

the finalisation of “plans [...] to divide BiH between Croatia and Serbia” 2%%?

2028 See Trial Judgement, Vol. 4, para. 17, referring to Exs. P00336, P01544, P00108, P02302, P00167. See also
Trial Judgement, Vol. 4, para. 15, referring, inter alia, to Josip Manoli¢, T(F). 4313-4315, 4344, 4345 (3 July 2006),
Exs. P00498, P02302, P06454, P00167.
229 See Praljak’s Appeal Brief, para, 72, referring to Exs. P03112, P00134, 1D01236, Josip Manoli¢, T. 4318
(3 July 2006).

2030 See Trial Judgement, Vol 4, paras 12, 17.

2031 Moreover, the Appeals Chamber observes that Praljak points to Exhibits P03112, P00134, and 1D01236, without
?roviding the precise references to information allegedly disregarded by the Trial Chamber.

2 Trial Judgement, Vol. 4, para. 11. %

7
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a. Prlié’s appeal (Sub-ground 9.3)

i. Arguments of the Parties

609. Prli¢ submits that the Trial Chamber erred in finding that during the 25 March 1991
Karadordevo Meeting, Tudman and MiloSevi¢ planned to finalise the division of BiH.?*** Prli¢
argues that: (1) Manoli¢ denied having knowledge of the 25 March 1991 Karadordevo Meeting or
of any agreement between MiloSevi¢ and Tudman as he noted that the referendum held a year later
confirmed BiH’s independence and that “in 1991 Yugoslavia was still in existence and BiH was not
on the agenda for discussion”;’"** (2) Witness AR’s evidence indicates that Tudman was prepared
to accept an independent BiH;*** (3) Okun could not have known Tudman’s intentions in 1991
since he became involved in peace negotiations in September 1992,20% (4) Galbraith arrived in

2037 and

Croatia in June 1993 and did not testify about meetings between MiloSevi¢ and Tudman;
(5) Ribi¢ié¢’s evidence concerning Tudman and MiloSevi¢’s plan is based on a portion of the
Presidential Transcripts which is “an unreliable and inappropriate source for basing

legal/constitutional expertise”.m3 8

610. The Prosecution responds that the Trial Chamber reasonably found that Tudman met
MiloSevi¢ during the 25 March 1991 Karadordevo Meeting to negotiate a partition of BiH, relying
on evidence reflecting “Tudman’s own admissions”.*® It argues that the evidence of Manolic,

Witness AR, and Okun in fact confirms the Trial Chamber’s conclusion in this regard.>*%

ii. Analysis

611. The Appeals Chamber considers that Prli¢ misrepresents Manoli¢’s tesﬁimony with respect
to the 25 March 1991 Karadordevo Meeting. A review of Manoli¢’s evidence reflects that Tudman
told Manoli¢ that he met with MiloSevi¢ during the 25 March 1991 Karadordevo Meeting and that
they discussed the division of BiH.2* Moreover, the Appeals Chamber finds that Prlic¢ has failed to

2953 pr}i¢’s Appeal Brief, paras 244-246,

2934 prii¢’s Appeal Brief, para. 245. ‘

2035 prii¢’s Appeal Brief, para. 246, referring to Witness AR, Ex. P10027(confidential), T. 4703-4706, 4712-4714,
4726-4730, 4739, 4744-4746 (closed session) (8 Dec 1997).

256 prii¢’s Appeal Brief, para. 247, referring to Herbert Okun, T. 16653 (9 May 2006).

%7 pr1i¢’s Appeal Brief, para. 248, referring to Peter Galbraith, T. 6422-6423 (12 Sept 2006).

258 Prli¢’s Appeal Brief, para. 249, referring to Ex. 1D02036, Ciril Ribi&i¢, T. 25549-25555 (11 Dec 2007),
Milan Cvikl, T. 35384-35386 (14 Jan 2009), Prli¢’s ground of appeal 4.3.

2039 prosecution’s Response Brief (Prlic), para. 152. See also Prosecution’s Response Brief (Prli€), para. 151.

2% prosecution’s Response Brief (Prlic), para. 152.

2041 Josip Manolid, T. 4274, 4277-4278 (3 July 2006). See also Josip Manoli¢, T. 4672-4673 (6 July 2006). The Appeals
Chamber observes.that Prli¢’s claim that Manolié acknowledged not knowing about the 25 March 1991 Karadordevo
Meeting is unsupported by the evidence he relies on. See Prli¢’s Appeal Brief, para. 245, referring to Josip Manoli,
T. 4726 (3 July 2006). With respect to his argument that Manoli¢ denied knowing any agreement between MiloSevié
and Tudman, Prli¢ refers to a portion of Manoli¢’s evidence that during the 25 March 1991 Karadordevo Meeting,
Tudman and MiloSevi¢, rather than agreeing on the partition of BiH, discussed its division. Prli¢’s Appeal Brief,

e
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show that Manoli¢’s testimony on the referendum on the independence of BiH or the fact that

Yugoslavia was still a State in 1991 affects the Trial Chamber’s finding on the meeting.” 042

612. Further, Prli¢ refers to aspects of Witness AR’s testimony which do not contradict or
undermine this witness’s evidence that Tudman‘ told him that he mef with MiloSevi¢ in
Karadordevo in March 1991 to discuss the partition of BiH as referred to by the Trial Chamber.”**?
Accordingly, the Appeals Chamber finds that Prli¢ has failed to show that the Trial Chamber

unreasonably assessed Witness AR’s evidence and dismisses Prli¢’s arguments in this regard.

613.  With respect to Prli¢’s contention that Okun “could not have known Tudman’s intention in
19917, the Appeals Chamber observes that the Trial Chamber referred to Okun’s testimony that
Tudman and quko Susak discussed the division of BiH in Okun’s presence in 1992.2°** It finds that
the Trial Chamber relied on Okun’s testimony in relation to its overall conclusion that Tudman
participated in several meetings with MiloSevic€ to discuss the partition of BiH “from 1990 until at
least 19927, rather than to support the more specific finding concerning the 25 March 1991
Karadordevo Meeting.zo45 Against this background, the Appeals Chamber fails to see how the fact
that Okun did not know Tudman’s intentions in 1991 disturbs the Trial Chamber’s impugned -

finding. Prli¢’s argument is therefore dismissed.

614. Turning to Prli¢’s argument that Galbraith did not testify about meetings between Tudman
and MiloSevic¢, the Appeals Chamber observes that a review of the relevant trial record shows that
Galbraith’s evidence concerns Tudman’s aspiration to annex Bosnian territories to Croatia, rather |
than meetings between Tudman and Milosevié.***® As such, the Appeals Chamber considers that no
reasonable trier of fact could have relied on this aspect of Galbraith’s testimony when concluding
that Tudman and Mﬂoéevié met several times in order to discuss the division of BiH. However,
Prli¢ fails to explain how this error would impact the Trial Chamber’s conclusion as well as its

reliance on various others pieces of evidence, including the testimonies of Manoli¢, Witness AR,

para. 245, referring to Josip Manolié, T. 4494 (5 July 2006). However, the Appeals Chamber finds that this reference
does not show any error in the Trial Chamber’s assessment of Manoli¢’s evidence. Furthermore, the Appeals Chamber
is of the view that the other portions of Manoli¢’s evidence referred to by Prli¢ do not support his contention in this
regard. See Prli¢’s Appeal Brief, para. 245, referring to Josip Manoli¢, T. 4473-4475 (5 July 2006), 4636, 4671-4476,
4682 (6 July 2006)
2 See Prlic’s Appeal Brief, para. 245, refemng to Josip Manoli¢, T. 4274-4278 (3 Iuly 2006), T. 4633-4635
(6 July 2006).

* Witness AR, Ex. P10027 (confidential), T 4715 (closed session) (8 Dec 1997). See Trial Judgement, Vol. 4,

ara. 11.

bosi See Trial Judgement, Vol. 4, para. 11, referring to, inter alia, Herbert Okun, T(F). 16711-16713 (2 Apr 2007),
Ex. P00829, p. 5.
2045 See Trial Judgement, Vol. 4, para 11.
2046 See Trial Judgement, Vol. 4, para. 11, referring to, inter alia, Peter Galbraith, T(F). 6429, 6436 (12 Sept 2006),

6580 (13 Sept 2006).
Y
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and Okun.”®"” Accordingly, the Appeals Chamber finds that this error has no impact on the relevant
finding. Moreover, the Appeals Chamber sees no merit in Prli¢’s undeveloped contention that
Ribici¢’s evidence on Tudman and MiloSevié’s plan was based on a portion of the Presidential

Transcripts.zo48 Prli¢’s argument therefore fails.

615. The Appeals Chamber therefore finds that Prli¢ has failed to show that the Trial Chamber
erroneously found that during the 25 March 1991 Karadordevo Meeting, Tudman and MiloSevié

planned to finalise the division of BiH, and dismisses Prli¢’s sub-ground of appeal 9.3.

b. Praljak’s appeal (Sub-grounds 5.1 and 5.2 in part)

616.  Praljak submits that the Trial Chamber erred in concluding that between 1990 and 1992,
Tudman and MiloSevi¢ discussed the division of BiH.*** He specifically claims that the
Trial Chamber ignored that the 25 March 1991 Karadordevo Meeting took place “before the
conception of the alleged JCE”, which the Trial Chamber found was established in January
1993.2%° He further contends that: (1) at the time of the meeting, the Socialist Federal Republic of
Yugoslavia (“SFRY”) still existed and thus BiH was neither an independent State nor at war; %!
and (2) the Trial Chamber concluded that the 25 March 1991 Karadordevo Meeting addressed the
plans concerning the partition of BiH, while acknowledging that it did not receive any conclusive

evidence on this plan.**

617. The Prosecution responds that the Trial Chamber correctly assessed the evidence
concerning the 25 March 1991 Karadordevo Meeting, and that Praljak repeats arguments raised at

trial without demonstrating any error by the Trial Chamber.?*>?

618. The Appeals Chamber observes that Praljak’s contentions do not articulate a specific error
in the Trial Chamber’s finding concerning the 25 March 1991 Karadordevo Meeting. He merely
argues that the Trial Chamber did not consider the fact that the 25 March 1991 Karadordevo
Meeting occurred before the conception of the JCE, but fails to explain how this factor undermines
the Trial Chamber’s conclusion. Likewise, Praljak does not show how the fact that SFRY still
existed and thus BiH was neither an independent State nor at war at the time of the meeting renders

unreasonable the Trial Chamber’s conclusion that the plans concerning the partition of BiH were

207 See Trial Judgement, Vol. 4, para. 11.
2048 Moreover, the Appeals Chamber notes that in this context, Prli¢ refers to submissions in his ground of appeal 4, -
which the Appeals Chamber dismisses elsewhere. See supra, paras 206-211.

2% praljak’s Appeal Brief, para. 76, referring to Trial Judgement, Vol. 4, para. 11.

2050 prajjak’s Appeal Brief, para. 76.

251 praljak’s Appeal Brief, para. 76; Appeal Hearing, AT. 386-387 (22 Mar 2017).

2992 praljak’s Appeal Brief, para. 77.

2053 prosecution’s Response Brief (Praljak), paras 39, 41.
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addressed at this meeting. With respect to Praljak’s contention that the Trial Chamber did not
receive details of the plans concerning the division of BiH discussed by Tudman and MiloSevi¢, the
Appeals Chamber observes that the Trial Chamber relied on corroborating evidence reflecting that
during the 25 March 1991 Karadordevo Meeting, Tudman and MiloSevic discussed the partition of
BiH.?** Against this background, the Appeals Chamber finds that Praljak fails to explain how the

absence of the details of these plans renders the relevant finding erroneous.

619.  Accordingly, the Appeals Chamber finds that Praljak has failed to show an error in relation
to the Trial Chamber’s conclusion concerning the 25 March 1991 Karadordevo Meeting and

dismisses the relevant parts of his sub-grounds of appeal 5.1 and 5.2.

c. Stojié’s appeal (Ground 1 in part)

620. Stoji¢ submits that the Trial Chamber erred in reachingl its conclusion about the
25 March 1991 Karadordevo Meeting, as it disregarded the testimony of Manoli¢ that the
agreements reached were only “stories and rumours”, as well as evidence from Witness Stjepan
Kljuji¢.”®> Stoji¢ concludes that no reasonable trier of fact could have relied on this meeting as

evidence of the Ultimate Purpose of the J CE 2%

621. The Prosecution responds that Stoji¢ ignores Manoli¢’s evidence which supports the
existence of an agreement between Tudman and MiloSevi¢ concerning the partition of BiH. 2 1t
also responds that Kljuji¢ only testified that while he heard rumours of a “secret agreement” on

partition, Tudman did not discuss it with Kljuji¢.**®

622. With respect to Stoji¢’s argument regarding Manoli¢’s evidence, the Appeals Chamber
considers that Stoji¢ mischaracterises his testimony, taking the evidence out of context. A careful
review of the relevant evidence shows that Manoli¢ did not testify that the agreements between
Tudman and MiloSevi¢ were only “stories and rumours”. In fact, Manoli¢ stated that Tudman’s
decision that the Croats should take part in the referendum for the independence of BiH was “in
contradiction with all the stoﬁes and rumours [...] and the agreements that he had with MiloSevic¢
about the division of [BiH]”.**® The Appeals Chamber further observes that Manoli¢ gave evidence

about Tudman and MiloSevi¢’s negotiation concerning the division of BiH during the

2054 See Trial Judgement, Vol. 4, para. 11, fns 20-21.
205 Stojié’s Appeal Brief, para. 19, referring to Josip Manolié, T. 4277 (3 July 2006), Stjepan Kljuji¢, T. 3845-3846
(26 June 2006).
2956 St0ji¢’s Appeal Brief, paras 19, 22.
2057 progecution’s Response Brief (Stojic), para. 17, referring to, inter alia, Josip Manolié, T. 4275-4276 (3 July 2006).
2958 prosecution’s Response Brief (Stojié), para. 17, referring to Stjepan Kljujié, T. 3845-3846 (26 Tune 2006).
2059 See Josip Manolié, T. 4277 (3 July 2006) (emphasis added).
4
s
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25 March 1991 Karadordevo Meeting.?*® Stoji¢’s argument on this point is dismissed.**®! Finally,
the Appeals Chamber rejects Stojic’s argument that the Trial Chamber failed to consider Kljuji¢’s
testimony since he fails to demonstrate how the evidence affects the Trial Chamber’s conclusion

regarding the 25 March 1991 Karadordevo Meeting.

623. The Appeals Chamber therefore finds that Stoji¢ has failed to show that the Trial Chamber
erroneously found that during the 25 March 1991 Karadordevo Meeting, Tudman and MiloSevic¢
planned to finalise the division of BiH. Accordingly, the Appeals Chamber dismisses the relevant

part of Stoji¢’s ground of appeal 1.

(iii)) Tudman’s double policy

624. Relying on the evidence of Manoli¢ and Witness AR, as well as on portions of the
Presidential Transcripts concerning the presidential meetings of 27 December 1991 and
17 July 1993, the Trial Chamber found that Tudman “spoke equivocally, advocating, on the one
hand, respect for the existing borders of BiH, knowing that the international community was
opposed to dividing BiH, and, on the other, the partition of BiH between the Croats and Serbs™. 2%
Similarly, the Trial Chamber concluded that, in 1992, while Tudman publicly supported BiH’s
.indepe'ndence advocating the constitutional or confederative model, he continued, with other
Croatian governmental representatives, to assert his desire to reunify the Croatian people.zo63 The
Trial Chamber observed that Tudman repeatedly spoke of unifying the Croatian people and dividing
BiH during presidential meetings held on 11 and 17 September 1992 (“11 September 1992
Presidential Meeting” and “17 September 1992 Presidential Meeting”, respectiVely), as well as

during a meeting at Brioni on 28 November 1992 (“28 November 1992 Brioni Me<3ting”).2064

a. Prlié’s appeal (Sub-grounds 9.2 and 9.3 in part)

i.  Arguments of the Parties

625.  Prli¢ submits that in concluding that Tudman adopted a double policy, the Trial Chamber
ignored Tudman’s assistance to BiH in accepting refugees and ABiH soldiers in Croatia and
providing logistics to the ABiH and financial support.?®® He also argues that the Trial Chamber

misrepresented the relevant portions of the Presidential Transcripts, which, in his view, demonstrate

2060 §ee Josip Manoli¢, T. 4274-4276 (3 July 2006).

2961 11y relation to Stoji¢’s argument that the Trial Chamber found no evidence on the trial record concerning the details
of the plans discussed during the 25 March 1991 Karadordevo Meeting (Stoji¢’s Appeal Brief, para. 19), the
Ag)peals Chamber recalls that it has dismissed similar arguments made by Praljak. See supra, para. 618.

292 1rial Judgement, Vol. 4, para. 12.

2063 Tria] Judgement, Vol. 4, para. 17.

2064 Trial Judgement, Vol. 4, para. 18.
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that Tudman: (1) stated on 27 December 1991 that discussions with Alija Izetbegovié and Radovan
KaradZi¢ must be held to find a peaceful solution, stressing that he was for a sovereign BiH; and
(2) denied any agreement with MiloSevi¢ on 17 July 1993.2066 Prli¢ contends that “Tudman was
transparent during his meetings, never advocated carving up BiH between Croatia and Serbia and

opposed BiH’s division”. >’

626. Moreover, Prli¢ submits that the Trial Chamber miScharacterised Tudman’s remark during
the 17 September 1992 Presidential Meeting, since the Presidential Transcripts do not reflect a
statement by Tudman that the HR H-B had to be incorporated into Croatia.’**® With respect to the
28 November 1992 Brioni Meeting, Prli¢ contends that the Trial Chamber ignored contradictions in
Okun’s evidence, arguing that Okun’s contémporaneous notes do not reflect any discussions about

the partition of BiH between Croats and Serbs. 2%

627. The Prosecution responds that Prli¢’s contention regarding Muslims and
Croats’ co-operation is immaterial and, in any event, the Trial Chamber noted the co-operation in

certain circumstances.?’’™

With respect to Prli¢’s argument that Tudman publicly denied any
agreement with MiloSevié, the Prosecution contends that such evidence reflects his “two track
policy”.”"" Concerning the 17 September 1992 Presidential Meeting, the Prosecution contends that
Prli¢ provides an implausible interpretation of the evidence and fails to show that the Trial Chamber
acted unreasonably.”®’* Lastly, the Prosecution submits that the Trial Chamber reasonably relied on

Okun’s description of the 28 November 1992 Brioni Meeting.*"”

ii. Analysis

628. The Appeals Chamber observes that the Trial Chamber did not expressly refer to the
evidence concerning Tudman’s co-operation with BiH which Prli¢ references.**’* Yet, when

discussing Tudman’s double policy, the. Trial Chamber relied on Manolié’s evidence that Croatia’s

209 Prli¢’s Appeal Brief, para. 250, referring to, infer alia, Exs. 3D03720, 3D02633; Appeal Hearing, AT. 128-129

(20 Mar 2017).

2065 prii¢’s Appeal Brief, para. 250, referring to, infer alia, Exs. P00089, P03517, Miomir Zuzul, T. 27631

(6 May 2008). See also Appeal Hearing, AT. 127-128 (20 Mar 2017).

2067 prii¢’s Appeal Brief, para. 250 (internal references omitted). See also Prlié’s Appeal Brief, para. 251, referring to

Prli¢’s Appeal Brief, ground of appeal 19.

2068 prlic’s Appeal Brief, para. 239, referring to Ex. P00498; Appeal Hearing, AT. 237-240 (20 Mar 2017). Prli¢ also

submits that the HR H-B was established 11 months after that meeting, referring to sub-ground of appeal 1.3.

See Prli¢’s Appeal Brief, para. 239.

209 pri¢’s Appeal Brief, para. 238, referring to Herbert Okun, T. 16711-16714 (2 Apr 2007), Ex. P00829, p. 2.

2970 prosecution’s Response Brief (Prlic), para. 149.

2071 progecution’s Response Brief (Prli¢), para. 152.

2072 prosecution’s Response Brief (Prli€), para. 145; Appeal Hearing, AT. 200-201 (20 Mar 2017). See also

Prosecution’s Response Brief (Prlié), para. 142.

298 prosecution’s Response Brief (Prli€), para. 148. See also Prosecution’s Response Brief (Prli¢), para. 142,

20% See Trial Judgement, Vol. 4, para. 12. ﬁ
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efforts to offer military and humanitarian assistance to BiH reflected Tudman’s “dual policy”. 23

Recalling that a trial chamber need not refer to every witness testimony or every piece of evidence
on the record and that there is a presumption that the trial chamber evaluated all the evidence
preseﬁted to it as long as there is no indication that the trial chamber completely disregarded

2076 the Appeals Chamber finds that Prli¢ has failed to show that

evidence which is clearly relevant,
the Trial Chamber disregarded the evidence he references concerning Tudman’s co-operation with

BiH.

629. The Appeals Chamber is similarly not persuaded that the Trial Chamber mischaracterised
“the Presidential Transcripts. A careful review of the relevant portions of the Presidential Transcripts
shows that Tudman stated that while he previously supported the sovereignty of BiH “because the
greater Serbian policy raised the issue of Serbian areas in Croatia”, he was in favour of the
demarcation of the BiH borders even if he did not want to raise this position openly for “tactical
reasons”.”"”’ With réépect to Prli¢’s sﬁbrrliSsion that on 17 Ju‘ly‘ 1993 Tudiﬁan denied any agreement
with MiloSevi¢, the Appeals Chamber observes that Tudman’s statement merely reflects his public

position and, consequently, does not affect the finding concerning his double policy.”’®

630. Further, the Appeals Chamber considers that in contending that “Tudman was transparent
during his meetings, never advocated carving up BiH between Croatia and Serbia and opposed
BiH’s division”, Prli¢ merely disagrees with the Trial Chamber’s interpretation of the evidence

without identifying any error.”*” The Appeals Chamber dismisses this challenge.

631. The Appeals Chamber turns to ‘Prli¢’s argument that the Trial Chamber misrepresented
evidence by finding that during the 17 September 1992 Presidential Meeting, Tudman envisioned
incorporating the HR H-B into Croatia while the HR H-B was only established 11 months later. A
review of the relevant portion of the Presidential Transcripts shows that while Tudman does not
specifically refer to the HR H-B, he argues that part of BiH should be annexed into Croatia if the

interests of the Croatian people were not taken care of 2%%® As such, the Appeals Chamber does not

25 See Trial Judgement, Vol. 4, para. 12, referring to Josip Manoli¢, T(F). 4490-4493 (5 July 2006). Moreover, the

Appeals Chamber observes that the Trial Chamber explicitly considered evidence reflecting efforts of co-operation

between Croatia and BiH. See, e.g., Trial Judgement, Vol. 1, paras 440-441.

2076 See Kvocka et al. Appeal Judgement, paras 23-24. See also Tolimir Appeal Judgement, para. 53, 161, 299; Popovic

et al. Appeal Judgement, paras 925, 1017.

2077 Ex. PO008Y, pp. 29-30.

297 See Ex. P03517, p. 5. ‘

2% The Appeals Chamber also notes that Prli¢ broadly refers to submissions in his ground of appeal 19, which the

Agpeals Chamber dismisses elsewhere. See supra, paras 249, 275, 289, 382.

200 Ex. P00498, pp. 80-81 (“[t]herefore, T said, either a Bosnia that would also provide for the interests of the Croatian

people, or separation, on the provision, I said, that one part went to Serbia, one part to Croatia, with perhaps a small

Muslim statelet remaining in the middle [...]”). ) /f
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find that such a minor discrepancy — the Trial Chamber’s reference to the HR H-B — could impact

on the Trial Chamber’s conclusion.??®! Prli¢’s contention is dismissed.

632. Prli¢ asserts that the Trial Chamber failed to consider contradictions between Okun’s
testimony and his contemporaneous notes as the latter do not provide any reference to discussions
about the partition of BiH at the 28 November 1992 Brioni Meeting.>”** By contrast, a review of the
portion of Okun’s notes referred to by the Trial Chamber reflects Tudman and Susak’s discussion
concerning the partition of BiH.?®®® Accordingly, Prli¢ has failed to demonstrate any inconsistency
between Okun’s notes and his testimony on this matter. The Appeals Chamber therefore finds no
error in the Trial Chamber’s assessment of Okun’s evidence in this respect and dismisses Prlié’s

argument.

633.  Accordingly, the Appeals Chamber finds that Prli¢ has failed to show an error in the
Trial Chamber’s assessment of the evidence invalidating its conclusion on Tudman’s double policy.
The Appeals Chamber therefore dismisses the relevant part of Prli¢’s sub-grounds of appeal 9.2 and
9.3.

b. Praljak’s appeal (Sub-grounds 5 .1’, 5.2, and 6.2 in part)

i. Arguments of the Parties

634.  Praljak submits that the Trial Chamber erred in finding that “Tudman spoke equivocally”,
arguing that it: (1) failed to provide any example of “Tudman[’s] double language preferring to
refer [to] Manolic[’s] test:imony”;zo84 and (2) erred in assessing the testimony of Manoli¢ since he
did not testify about “double language but about [a] double policy"’.2085 Praljak also avers that
Tudman consistently supported BiH’s sovereignty and independence ‘when he was in the “Croat

circle” 2086

635. Further, Praljak contends that, contrary to the Trial Chamber’s finding concerning the
11 and 17 September 1992 Presidential Meetings, BiH’s independence and sovereignty was never

called into question during those meetings.20?7 He avers that “the political aim of the HVO was

281 See Trial Judgement, Vol. 4, para. 17. The Appeals Chamber also notes that Prli¢ refers to submissions in his
sub-ground of appeal 1.3, which the Appeals Chamber dismisses elsewhere. See supra, paras 168-176.

2982 p1i¢’s Appeal Brief, para. 238.

2% See Ex. P00829, p- 5 (“FT says he supports this idea for more than a decade, even wrote about it [.] GS: [The]
problem is we can’t do it. Looks like [a] collusion of future partition of BiH). See also Herbert Okun, T. 16711-16712
(2 Apr 2007); Trial Judgement, Vol. 4, para. 18.

208 Praljak’s Appeal Brief, para. 86. ’

298 praljak’s Appeal Brief, para. 86.

2086 Praljak’s Appeal Brief, para. 86, referring to, inter alia, Judge Antonetti Dissent, pp. 392-393, Ex. P00822. See also
Praljak’s Appeal Brief, para. 87.

%7 praljak’s Appeal Brief, para. 114.

'v//
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formulated as the forming and ordering of BiH in accordance with the EC principles, but Croats
[...] were also permanently pursuing the goal to end the war”. 2% With respect to "the
17 September 1992 Presidential Meeting, Praljak argues that the question of the division of BiH
was only mentioned as a solution the international community once considered,”®® and that
Tudman recalled that Croatia’s position was in favour of organising BiH into three constituent

peoples and that the Croatian people’s interests could be assured in BiH.?**"

636.  Additionally, Praljak submits that the Trial Chamber erred in concluding that during the
28 November 1992 Brioni Meeting, Tudman repeatedly made reference to the division of BiH. 2™

He argues that Okun’s testimony on which the Trial Chamber relied is contradicted by his

2092 and that the other evidence on the record shows that Tudman had no

intention to divide BiH in November 1992,20%3

contemporaneous notes

637. The Prosecution responds that there is no merit in Praljak’s argument that the Trial Chamber
erred when concluding that Tudman spoke equivocally since Manoli¢’s and Okun’s evidence
supports the Trial Chamber’s conclusion.’®* Moreover, the Prosecution contends, Praljak repeats

arguments already made at trial and raises challenges without demonstrating any error or impact.zog5

ii. Analysis

638.  The Appeals Chamber sees no merit in Praljak’s contention that the Trial Chamber did not
provide any example of Tudman’s “double language” and preferred to refer to Manoli¢’s testimony.
When concluding that Tudman “spoke equivocally”, the Trial Chamber relied, in addition to
Manoli¢’s testimony, on various pieces of evidence which Praljak does not challenge.”’*® With
respect to Praljak’s claim that Manoli¢ testified about Tudman’s “double policy” rather than
“double language”, the Appeals Chamber finds that the difference between the two notions is a

mere question of semantics. Accordingly, his argument is dismissed.

639. The Appeals Chamber further rejects Praljak’s contention that Tudman consistently

supported BiH’s sovereignty and independence when he was in the “Croat circle”. Rather than

2988 praljak’s Appeal Brief, para. 114, referring to Ex. P00498, pp. 28, 72.
2089 praljak’s Appeal Brief, para. 80, referring to Ex. P00498, pp. 80-81.
2090 Praljak’s Appeal Brief, para. 80. Praljak also argues that Croatia recogmsed BiH independence and Tudman made
all possible efforts to cooperate with Muslims. Praljak’s Appeal Brief, para. 81, referring to Ex. 1D008%6, p. 3;
Epeal Hearing, AT, 386 (22 Mar 2017).
2°Upraljak’s Appeal Brief, para. 82, referring to, inter alia, Trial Judgement, Vol. 4 para. 18.
2092 Praljak’s Appeal Brief, para. 8§2.
% Praljak’s Appeal Brief, para. 82, referring to, infer alia, Exs. POOOSO p. 46, PO0498, pp. 80, 82, P00822, p. 52.
See also Praljak’s Appeal Brief, para. §83.
** Prosecution’s Response Brief (Praljak), para. 38; Appeal Hearing, AT. 421 (22 Mar 2017).
2% Prosecution’s Response Brief (Praljak), para. 41
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identifying an error in the Trial Chamber’s analysis, Praljak merely seeks to substitute his own

interpretation of the evidence for that of the Trial Chamber.”” His argument is dismissed.

640. Turning to Praljak’s challenges to the Trial Chamber’s findings on the 11 and 17 September
1992 Presidential Meetings, the Appeals Chamber observes that the Trial Chamber found that:
(1) at the 11 September 1992 Presidential Meeting, Tudman recalled his territoﬁal ambitions for a
Croatian Banovina; and (2) at the 17 September 1992 Presidential Meeting, Tudman still envisioned
incorporating the HR H-B into Croatia.”*®® The Appeals Chamber considers that when arguing that
the BiH’s independence and sovereignty was undisputed at the meetings and that the HVO’s
political aim was “formulated as the forming and ordering of BiH in accordance with the EC
principles, but Croats, concerned by victims, were also permanently pursiling the goal to end the
war”,”* Praljak merely disagrees with the Trial Chamber’s conclusion on Tudman’s positions
expressed at these meetings and fails to show that no reasonable trier of fact could have reached the

same conclusion as the Trial Chamber did. Praljak’s assertion is therefore dismissed.

641. Praljak claims that during the 17 September 1992 Presidential Meeting, the division of BiH
was mentioned as a solution the international community previously considered. In this respect, the
Appeals Chamber notes that from the portion of the Presidential Transcripts Praljak refers to, it is
unclear whether Tudman made reference to the division of BiH in the context suggested by
Praljak.”' However, in reaching its conclusion that Tudman affirmed his desire for the
reunification of the Croatian people in 1992, the Trial Chamber relied, in addition, upon the
evidence that Tudman spoke of the division of BiH during the 11 September 1992 Presidential
Meeting and the 28 November 1992 Brioni Meeting.*'*! Thus, the Appeals Chamber finds that, by
only pointing to the respective portion of the Presidential Transcripts, Praljak fails to show that the
Trial Chamber was unreasonable in reaching the impugned finding based on the remaining evidence

and, accordingly, dismisses his argument.

642. Finally, the Appeals Chamber rejects Praljak’s challenge to the Trial Chamber’s assessment
of Okun’s evidence regarding the 28 November 1992 Brioni Meeting. The Appeals Chamber

20 See Trial Judgement, Vol. 4, para. 12 & fn. 22, referring to Witness AR, Ex. P10027 (confidential), T(F). 4744,
4778 (closed session) (8 Dec 1997); Ex. PO0089, pp. 29-30, Ex. P03517, p. 5.

27 The Appeals Chamber further observes that in support of his contention, Praljak also relies upon the
Judge Antonetti Dissent. See Praljak’s Appeal Brief, para. 86, referring to Judge Antonetti Dissent, pp. 392-393. In this
regard, the Appeals Chamber recalls that the mere existence of a dissent does not render the majority’s conclusion
unreasonable. See, e.g., Gali¢ Appeal Judgement, para. 226.

2% rial Judgement, Vol. 4, para. 18.

299 praljak’s Appeal Brief, para. 114,

2100 ee Ex. P00498, p. 81.

219! See Trial Judgement, Vol. 4, paras 17-18.
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reiterates that Okun’s notes confirm, rather than contradict, his evidence in court,?1% Similarly, the
Appeals Chamber finds that in arguing that “the other evidence” shows that in November 1992,
Tudman had no intention to divide BiH, Praljak simply attempts to substitute his assessment of the
evidence for that of the Trial Chamber without showing an error. Accordingly, these arguments are

dismissed.

643.  The Appeals Chamber therefore finds that Praljak has failed to show that the Trial Chamber
erroneously found that Tudman adopted a double policy. Therefore, the Appeals Chamber
dismisses the relevant parts of Praljak’s sub-grounds of appeal 5.1, 5.2, and 6.2.

(iv) Tudman’s support for the creation of the HZ H-B on 18 November 1991

644. The Trial Chamber found that, in connection with the plan to expand Croatian borders,
Tudman supported the creation of the HZ H-B on 18 November 1991, which was defined as a
Croatian entity protecting the rights of the Croats and defending the “ethnically and historically
Croatian” territories, inspired by the territorial borders of the Banovina.?'® The Trial Chamber also
found that Tudman, Praljak, and the founders of the HZ H-B, including Mate Boban, repeatedly

mentioned the Banovina.?!*

a. Prli¢’s appeal (Sub-ground 9.5)

i. Arguments of the Parties

645. Prli¢ submits that the Trial Chamber erred in concluding that Tudman supported the
création of the HZ H-B as part of the plan to expand Croatian borders since it contradicted its own
previous finding in paragraph 423 of Volume 1 of the Trial Judgement.”* He further argues that
the Trial Chamber failed to properly assess all relevant evidence.?'?® Specifically, he submits that
the Trial Chamber ignored evidence showing that “HDZ[-]BiH’s policy was always for BiH” 21

Moreover, according to Prli¢, “the actions of HDZ-BiH cannot [be] fully appreciated in the absence

2192 gee supra, para. 632.

1% Trial Judgement, Vol. 4, para. 14.

214 Prjal Judgement, Vol. 4, para. 14.

2195 pr}i¢’s Appeal Brief, para. 255. See also Prli¢’s Appeal Brief, para. 255 & fn. 723, referring to Trial Judgement,
Vol. 1, paras 423, 428, Vol. 4, paras 14, 17.

219 prli¢’s Appeal Brief, paras 256, 258-261. See also Prli¢’s Appeal Brief, para. 257, referring to Prli¢’s Appeal Brief,
sub-grounds of appeal 1.1-1.2; Appeal Hearing, AT. 136 (20 Mar 2017).

2197 prli¢’s Appeal Brief, para. 258. Specifically, Prli¢ points at evidence on the record allegedly showing that
HDZ-BiH’s policy was “for BiH” since HDZ-BiH: (1) reacted to the war in Croatia which was conducted in part from
BiH; (2) acted because the BiH government was unable to protect BiH and Croats in BiH; (3) organised a defence with
different measures, “including establishing a number of Croatian communities inside HDZ”; and (4) offered a defence

to Muslims. Prlié’s Appeal Brief, para. 258.
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of context: the Muslim policy of pursuing a unitary/Muslim dominated state, and how the [BiH]

government became a Muslim government”.?'%

646. Prli¢ also avers that the Trial Chamber failed to consider: (1) the testimony of “Tudman’s

210 . .
? (2) evidence concerning Tudman’s

close associates” about Tudman’s reference to the Banovina;
opposition to the change of the internationally recognised borders;*!'® (3) Praljak’s testimony on the
17 September 1992 Presidential Meeting that “Banovina was not the goal” and the HZ H-B would
cease to exist “upon solving BiH’s internal orga‘nization”;2111 and (4) Prli¢’s remarks ét the
17 September 1992 Presidential Meeting, which confirm “his understanding of an inviolable BiH of

three constituent peoples”.2112

647. The Prosecution responds that Prli¢ fails to show that.the Trial Chamber erred in finding
that the HZ H-B was created for future annexation or alliance to Croatia.”''* The Prosecution argues
that the Trial Chamber considered Defence arguments that the HZ(R) H-B served defence or
administrative purposes, concluding that while it may have also served these aims, it was designed
to be annexed or allied to Croatia.”!'* The Prosecution further responds that Prli¢ ignores the

Trial Chamber’s adverse credibility findings with respect to Praljak’s testimony.?'"®

ii. Analysis

648. The Appeals Chamber is not persuaded that the Trial Chamber’s finding that Tudman
supported the creation of the HZ H-B conflicts with its finding made elsewhere that during the
39™ session of the Supreme Council of Croatia on 18 November 1991, he announced that the
establishment of the HZ H-B did not constitute a decision to separate from BiH.?!* On the contrary,
a reading of the Trial Judgement as a whole suggests that the fact that Tudman publicly advocated
> the respect of BiH borders while privately supporting the separation of BiH is consistent with the

Trial Chamber’s finding on Tudman’s double policy.2117 This argument is thus dismissed.

649. The Appeals Chamber now moves to Prli¢’s argument that the Trial Chamber failed to

properly assess all relevant evidence. Insofar as he inserts by reference arguments raised in his

219 prli¢’s Appeal Brief, para. 259 (internal references omitted).

2199 o6 Prlic’s Appeal Brief, para. 260.

210 priie’s Appeal Brief, para. 260.

2 prie’s Appeal Brief, para. 261,

2112 prii¢’s Appeal Brief, para, 261.

2“'3 Prosecution’s Response Brief (Prlié), paras 155-156.

2 prosecution’s Response Brief (Prli€), para. 159, referring to Trial Judgement, Vol. 4, paras 15-16.
215 prosecution’s Response Brief (Prlic), para. 147,

2119 gee Prli¢’s Appeal brief, para. 255, referring to Trial Judgement, Vol. 1, para. 423,

27 See Trial Judgement, Vol. 4, para. 12.

Z
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sub-grounds of appeal 1.1 and 1.2, the Appeals Chamber notes that it dismisses these arguments

8
elsewhere.?!!

650. With respect to Prli¢’s contention that the Trial Chamber failed to consider the evidence
concerning the “HDZ-BiH’s policy”, Prli¢ fails to show how the evidence he cites is relevant to the
Trial Chamber’s conclusion on Tudman’s intentions and his support for the creation of the HZ H-B.
Similarly, the Appeals Chamber dismisses as unsubstantiated Prli¢’s blanket argument that the
actions of HDZ-BiH cannot be fully appreciated in the absence of context. Prli¢’s arguments thus

fail.

651. Turning to Prli¢’s challenge that the Trial Chamber failed to consider the evidence of
Tudman’s close associates regarding Tudman’s reference to the Banovina, the Appeals Chamber
observes that Prli¢ misrepresents the testimony of Ribi¢i¢ and Witness Miomir Zuzul>'" They did
not testify about the ﬁleaning of Tudman’s teferences to the Banovina during his speeches and
utterances, but rather about the reference to the Banovina and its meaning in the preamble of the

Croatian Constitution.?'®® Prli¢’s argument is dismissed.

652. The Appeals Chamber also rejects Prli¢’s contention that the Trial Chamber failed to
consider eVidencé that Tudman was against the change of the borders recognised by the
international community as he merely claims that the Trial Chamber failed to consider the evidence
without properly articulating an error. Moreover, he does not attempt to show how, based on this
evidence, no reasonable trier of fact could have reached the same conclusion.?'?! Accordingly,

Prli¢’s arguments are dismissed.

653. Similarly, the Appeals Chamber rejec.ts Prli¢’s claims that the Trial Chamber failed to
consider Praljak’s testimony concerning the 17 September 1992 Presidential Meeting and Prlié’s
remarks at this meeting.'** The Trial Chamber explained that while it found Praljak’s testimony
credible on certain points, it found his evidence ‘hardly credible” when he attempted to limit his
responsibility, and consequently did not accept it in those instances.”'*® Therefore, the
Appeals Chamber finds that the Trial Chamber did not disregard Praljak’s testimony, but rather
considers that the Trial Chamber weighed his testimony and concluded that this evidence did not

prevent it from arriving at its findings. Accordingly, this argument is dismissed.

2118 prli¢’s Appeal Brief, paras 256-257, referring to Prlié’s Appeal Brief, sub-grounds of appeal 1.1-1.2. See supra,
garas 168-176. ,
1% See Prli¢’s Appeal Brief, para. 260, referring to, infer alios, Ciril Ribi&ié, T. 25466-25468, 25570 (10 Dec 2008),
Miomir Zuzul, T. 27648-27651 (7 May 2008).
2120 (3541 Ribici€, T. 25466-25468, 25570 (10 Dec 2008), Miomir Zuzul, T. 27648-27651 (7 May 2008).
228 See supra, para. 25.
122 gee Prli¢’s Appeal Brief, para, 260.
2123 Trial Judgement, Vol. 1, para. 399,
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654. The Appeals Chamber therefore finds that Prli¢ has failed to show that the Trial Chamber
erroneously found that Tudman supported the creation of the HZ H-B on 18 November 1991 as part

of the plan to expand Croatian borders, and dismisses Prli¢’s sub-ground of appeal 9.5.

b. Praljak’s appeal (Sub-grounds 5.1 and 5.2 in part)

655.  Praljak argues that the Trial Chamber erred in finding that Tudman supported the creation of
the HZ(R) H-B in connection with the plan to expand Croatian borders.*1%* Praljak asserts that:

(1) Croatia was only concerned about its defence;*'®

and (2) Tudman stated that the proclamation
of the HZ(R) H-B was not a decision to establish the Community of Herceg-Bosna, but a
declaration that the BiH Croats were working to establish a community without separating from

BiH, which contradicts the Trial Chamber’s finding on Tudman’s intentions to divide BiH.*"*®

656. Praljak also argues that after the signing of the Vance-Owen Peace Plan, Tudman expressed
his reservations about the position of some Croats who wanted to proclaim Herceg-Bosna as part of
Croatia, constantly made reference to the need for co-operation with Muslims, and supported BiH’s

independence:.2127

657.  The Prosecution responds that the Trial Chamber’s finding was reasonable.*'*® It also argues
that Praljak fails to show the impact of the alleged errors on the Trial Chamber’s finding and makes

unsubstantiated claims showing no error in the Trial Chamber’s assessment of the evidence.*'®

658. The Appeals Chamber notes that in support of his submission that Croatia was only
concerned about its defence, Praljak refers to the evidence that a week before the creation of the
HZ H-B, Tudman told Boban that Croatia would support and co-ordinate military organs of seven
municipalities, which were situated close to Croatian areas involved in the conflict.?"*® However,
Praljak makes no attempt to explain how this evidence undermines the Trial Chamber’s conclusion.

Praljak’s argument is dismissed.

659. With respect to Praljak’s argument that Tudman stated that the proclamation of the
HZ(R) H-B did not constitute a decision to separate from BiH,*"*! the Appeals Chamber observes
that the Trial Chamber explicitly relied upon the evidence referred to by Praljak in its analysis of

2124 praljak’s Appeal Brief, para. 78, referring to Trial Judgement, Vol. 4, para. 14.

2125 praljak’s Appeal Brief, para. 78, referring to Ex. PO0068.

~ *25 praljak’s Appeal Brief, para. 78, referring to Ex. PO00SO.

227 See Praljak’s Appeal Brief, para. 85. According to Praljak, “whatever the position of HZ(R) H-B Leaders and/or
Croats living in BiH might have been, Tudman[’s] and Croatial’s] position was to preserve BiH as a sovereign and
independent State in its internationally recognized borders”. Praljak’s Appeal Brief, para. 85.

2128 prosecution’s Response Brief (Praljak), para. 40.

*129 progecution’s Response Brief (Praljak), para. 41.

2130 praljak’s Appeal Brief, para. 78, referring to Ex. PO006S.
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the proclamation of the HZ H-B.**** Praljak does not show how this evidence contradicts the
Trial Chamber’s conc}usion that Tudman supported the creation of the HZ H-B in connection with
the plan to expénd Croatian borders.*'** The Appeals Chamber also rejects Praljak’s contention
regarding Tudman’s reservations about the position of some Croats who wanted to proclaim
Herceg-Bosna as part of Croatia, as well as his contention concerning Tudman’s support for both
co-operation with Muslims and BiH’s independence, as he merely points to the evidence without
articulating any error vis-a-vis the Trial Chamber’s conclusion. In any event, the Appeals Chamber
observes that in support of his contention, Praljak refers to evidence reflecting a speech of Tudman
during a meeting with Cyrus Vance, David Owen, Ambassador Martti Ahtisaari, Boban, and
Izetbegovié.2134 In this regard, the Appeals Chamber does not find that this evidence could show an
error in the impugned ﬁnding as it is consistent with the Trial Chamber’s conclusion concerning
Tudman’s double poliéy, namely that while Tudman publicly supported the independence and the
territorial integrity of BiH, he continued to affirm his desire to reunify the Croatian people in
private with other Croatian governmental represent)atives.2135 Accordingly, the Appeals Chamber

dismisses this claim.

660. The Appeals Chamber therefore finds that Praljak has failed to show that the Trial Chamber
erroneously found that in connection with the plan to expand the Croatian borders, Tudman
supported the creation of the HZ H-B on 18 November 1991. The Appeals Chamber dismisses the
relevant parts of Praljak’s sub-grounds of appeal 5.1 and 5.2.

) Tudman’s references to the Croatian Banovina between January 1993 and
March 1994

661. The Trial Chamber concluded that between January 1993 and March 1994, Tudman was
still “pre-occupied with the borders of Croatia and by the Croatian Banovina”.*'*® Specifically, the
Trial Chamber found that Tudman: (1) asserted on 20 May 1993 that “Croats surely cannot agree to
lose some areas that used to be a part of the Banovina”; (2) stated on 6 July 1993 that the BiH
Croats would not conquer the territories of others, but rather the lands that belonged to the Croats
for centuries; (3) stated on 21 September 1993 that Stolac and the entire region of Jablanica-Konjic
had formed part of the Banovina; and (4) reiterated at a presidency meeting on 6 January 1994 that

his military support for Croats in BiH was to ensure that certain BiH territories did not fall into

2B praljak’s Appeal Brief, para. 78, referring to Ex. PO00SO.

2132 Tyjal Judgement, Vol. 1, para. 423, referring to Ex. PO0O080.

2133 Gee supra, para, 648. See also Trial Judgement, Vol. 4, paras 12, 14.

34 See Praljak’s Appeal Brief, para. 85, referring to Ex. P01558, p. 45.

2135 Trjal Judgement, Vol. 4, para. 17. See also Trial Judgement, Vol. 4, para. 12.
2136 Tra) Judgement, Vol. 4, para. 22.
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Muslim hands, to preserve the territories considered Croatian, and to determine the future borders

of the Croatian State “perhaps for centuries”.*’

.a. Prli¢’s appeal (Sub-ground 9.2 in part)

662.  Prli¢ submits that the Trial Chamber erroneously found that Tudman remained preoccupied
with the Banovina borders by: (1) relying on selective portions of the ‘Presidential Transcripts;
(2) failing to consider evidence from witnesses who attended relevant meetings; and (3) ignoring
“contextually relevant” events during the meetings.*'*® Specifically, he argues that “Tudman cannot
be understood without considering the [Owen-Stoltenberg Peace Plan] and the signing of a secret
agreement between Tudman and Izetbegovi¢ connecting the Muslim and Croat Republics in BiH,

. ) . 55 2139
and a confederation with Croatia”.

663.  Prli¢ contends that the Trial Chamber mischaracterised other portions of the Presidential
Transcripts which show that Tudman: (1) supported an independent BiH and asked UNPROFOR to

2140 . .
and (2) mentioned the Banovina as an argument

protect the border between BiH and Croatia;
against demographic changes in BiH or changes of the borders of Croatia.?"*! Prli¢ further asserts
that Tudman: (1) did not refer to the Banovina in the context of dividing or annexing BiH and the
term was “merely a reference point during negotiations about the internal organization of BiH”;
(2) supported the independence of BiH regardless of the audience; and (3) was consistently for a

peaceful solution,**?

664. The Prosecution responds that the evidence to which Prli¢ refers demonstrates the

continuing preoccupation that members of the JCE had with the Banovina, including Tudman.”'*?

665. The Appeals Chamber observes that in arguing that the Trial Chamber relied selectively on
the Presidential Transcripts, Prli¢ merely refers to certain evidence without explaining how the
Trial Chamber unreasonably assessed it. Similarly, his submission that the Trial Chamber failed to
consider evidence and contextually relevant events fails to show how, based on this evidence and

events, no reasonable trier of fact could have reached the same conclusion as the Trial Chamber did.

2137 Trial Judgement, Vol. 4, para. 22,

238 pli¢’s Appeal Brief, para. 240. Prlié points to a portion of the Presidential Transcripts dated 5 November 1993 that
the Trial Chamber cited. See Prli¢’s Appeal Brief, para. 240 & fn. 687, referring to, inter alia, Ex. P06454, pp. 1-2,
Slobodan Praljak, T. 41763-41765 (22 June 2009), Trial Judgement, Vol. 4, para. 22. Sec also Appeal Hearing,
AT. 235-236 (20 Mar 2017). ’

2% prii¢’s Appeal Brief, para. 240. See also Prli¢’s Appeal Brief, para. 241, referring to Prli€’s Appeal Brief,
sub-ground of appeal 1.3, '

210 pri¢’s Appeal Brief, para. 242, referring to Exs. P04740, P03324, P02452.

2141 pryie’s Appeal Brief, para. 242, referring to Exs. P02466, P03279.

2142 prli¢’s Appeal Brief, para. 243. See also Prli¢’s Appeal Brief, para. 242.
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The Appeals Chamber further considers that Prli¢’s assertion that “Tudman cannot be understood
without considering the [Owen-Stoltenberg Peace Plan] and the signing of a secret agreement with

Izetbegovi¢ connecting the Muslim and Croat Republics in BiH, and a confederation with

#2144 reflects a different interpretation of the evidence without demonstrating an error

2145

Croatia
warranting appellate intervention. Accordingly, the Appeals Chamber dismisses Prli¢’s

arguments.

666. The Appeals Chamber also finds that when claiming that the Trial Chamber
mischaracterised parts of the Presidential Transcripts, Prli¢ merely disagrees with the
Trial Chamber’s assessment of evidence but fails to show how the Trial Chamber erred in such
assessment. In relation to his claims that the Trial Chamber erred in assessing Tudman’s reference
to the Banovina, the Appeals Chamber notes that Prli¢ supports this assertion by referring to
evidence on the record without showing that no reasonable trier of fact could have reached the same
conclusion as the Trial Chamber.'*® Recalling that mere assertions that the Trial Chamber failed to
give sufficient weight to evidence or failed to interpret evidence in a particular manner warrant a

dismissal, the Appeals Chamber declines to consider Prlié¢’s unsubstantiated argument.

667. The Appeals Chamber finds that Prli¢ has failed to show that the Trial Chamber erroneously
concluded that between January 1993 and March 1994, Tudman continued to be preoccupied by the
Banovina and with the borders of Croatia. Accordingly, the Appeals Chamber dismisses Prli¢’s

sub-ground of appeal 9.2 in.relevant part.

b. Praljak’s appeal (Sub-grounds 5.1 and 5.2 in part)

668. Praljak submits that the Trial Chamber misconstrued Tudman’s references to the Banovina,
because they were historical rather than political in character.*'*’ He mentions in particular the
presidential meeting of 20 May 1993 (“20 May 1993 Presidential Meeting””) where Tudman refers
to the Banovina in the frame of the Vance-Owen Peace Plan, which reaffirmed BiH’s independence

and sovereignty within its internationally recognised borders.?'*® Praljak contends that two weeks

21 Pprosecution’s Response Brief (Prli€), para. 144. See also Prosecution’s Response Brief (Prli€), para. 142. The
Prosecution also submits that Prli¢ fails to show any error in the Trial Chamber’s conclusion as he relies on Praljak’s
evidence, which the Trial Chamber deemed unreliable. Prosecution’s Response Brief (Prli€), para. 147.

244 pr1i¢’s Appeal Brief, para. 240. '

2145 The Appeals Chamber also notes that Prli¢ refers to submissions in his sub-ground of appeal 1.3, which the
A%peals Chamber dismisses elsewhere in the Judgement. See supra, paras 168-176.

2140 See Prlié’s Appeal Brief, para. 243.

2147 Praljak’s Appeal Brief, para. 79 & fn. 146, referring to Judge Antonetti Dissent, p. 391; Appeal Hearing,

AT. 386-387 (22 Mar 2017).
248 prajjak’s Appeal Brief, para. 79, referring to, inter alia, Ex. P02466. .
ﬁ /
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later, Tudman reaffirmed his intention to persuade BiH Croats to remain in a “confederal BiH” and

informed Izetbegovic that the Croats supported BiH.*'*

669. The Prosecution responds that Praljak’s argument that Tudman’s references to the Banovina
were merely historical is contradicted by Praljak’s own admission that achieving the separation
from BiH with borders matching the Banovina was “Croatia’s policy, énd Tudman’s, and
Jadranko Prli¢’s and all of us”.***® The Prosecution further submits that the Trial Chamber agreed
with Praljak when it found that in order to achieve the Ultimate Purpose of the JCE, the JCE
members forcibly seized the territories linkéd to the Banovina to demarcate borders based on their -

control over these provinces.2151

670. The Appeals Chamber notes that in support of his contention that Tudman’s references to
the Banovina were historical in character, Praljak relies upon the Judge Antonetti Dissent.”*>* The
Appeals Chamber recalls that the mere existence of a dissent does not rénder the majority’s
conclusion unreasonable.?'>® In relation to Praljak’s claim that during the 20 May 1993 Presidential
Meeting, Tudman made reference to the Banovina in the frame of the Vance-Owen Peace Plan, the
Appeals Chamber observes that in reaching its conclusion that Tudman was still concerned with the
Banovina, the Trial Chamber took into account Tudman’s remarks during four different meetings,
including the 20 May 1993 Presidential Meeting.”'** The Appeals Chamber finds that Praljak
challenges the Trial Chamber’s reliance on the 20 May 1993 Presidential Meeting without
explaining how the impugned finding could not stand on the basis of the remaining evidence. With
regard to Praljak’s argument that Tudman reaffirmed his intention to persuade BiH Croats to remain
in a “confederal BiH”, and that Tudman informed Izetbegovi¢ of the Croat’s support for BiH, the
Appeals Chamber considers that Praljak only points to excerpts of the Presidential Transcripts
without showing how such evidence would disturb the impugned finding. The Appeals Chamber
finds that Praljak fails to show that no reasonable trier of fact could have reached the impugned

conclusion.

671. The Appeals Chamber therefore finds that Praljak has failed to show that the Trial Chamber
erroneously concluded that between 1993 and 1994, Tudman was still “pre-occupied with the
borders of Croatia and by the Croatian Banovina”. Accordingly, the Appeals Chamber dismisses the

relevant part of Praljak’s sub-grounds of appeal 5.1 and 5.2.

24 praljak’s Appeal Brief, para. 79, referring to Exs. P02613, P02719.

2150 progecution’s Response Brief (Praljak), para. 36, referring to Slobodan Praljak, T. 43370-43371 (17 Aug 2009).
2151 prosecution’s Response Brief (Praljak), para. 36, referring to, inter alia, Trial Judgement, Vol. 4, paras 18, 22.
2152 See supra, fn. 2147.

2133 See, e.g., Galic Appeal Judgement, paras 226-227.

2154 Trial Judgement, Vol. 4, para. 22. Zf/

/
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(b) Challenges to the overall finding that Tudman claimed that BiH was not supposed to exist as

an independent State and that part of BiH was to be annexed to Croatia

(1) Prli¢’s appeal (Ground 9.2 in part)

672. Prli¢ submits that the Trial Chamber erroneously concluded that Tudman claimed that BiH
was not supposed to exist as an independent State and that part of BiH was to be annexed to
Croatia.”'® Specifically, he argues that the Trial Chamber relied on “selective snippets” of the
evidence, including the Presidential Transcripts, and the evidence of Witness AR, Galbraith,
Manoli¢, and Okun,***® and failed to consider relevant evidence from the Presidential Transcript

that shows Tudman’s co-operation with the BiH government.*'’

673. The Prosecution responds that the Trial Chamber reasonably found that the JCE members
sought to reclaim the Banovina borders and unify the Crdatian people by establishing an
autonomous Croat entity in BiH in preparation for future integration or allianée with Croatia.*'*®
The Prosecution also contends that Prli¢’s argument regarding Croat-Muslim co-operation is

irrelevant,?">”

674. The Appeals Chamber observes that Prli¢ provides no support for his assertion that the
Trial Chamber relied on “selective snippets” of the Presidential Transcripts. Furthermore, in
challenging the testimony of Witness AR, Prli¢ refers to ZuZul’s and Robert Donia’s evidence
without explaining how their testimony would render unreasonable the Trial Chamber’s reliance on
Witness AR With respect to the testimoniés of Galbraith and Manoli¢, Prli¢ simply
cross-references other grounds of appeal, which the Appeals Chamber dismisses elsewhere.”'®!
Lastly, as to Okun’s evidence, Prli¢ points to portions of his testimony without providing any
explanation.’®® The Appeals Chamber finds that Prli¢ fails to show any error in the

Trial Chamber’s assessment of the evidence of Witness AR, Galbraith, Manolié¢, or Okun and,

therefore, dismisses these arguments.

15 prli¢’s Appeal Brief, para. 236, referring to Trial Judgement, Vol. 1, para. 428, Vol. 4, paras 9, 18, 22-24;
A%peal Hearing, AT, 127-128 (20 Mar 2017). See also Appeal Hearing, AT. 237 (20 Mar 2017).
Prli¢’s Appeal Brief, para. 236, referring to Miomir Zuzul, T. 31155-31163 (22 July 2008), Robert Donia,
T. 1931-1933 (11 May 2006), Prli¢’s Appeal Brief, sub-ground of appeal 6.2.
2157 prii¢’s Appeal Brief, para. 236, referring to, infer alia, Exs. P00312, P00414, PO0466.
Prosecutlon s Response Brief (Prli¢), para. 142; Appeal Hearing, AT. 188-190 (20 Mar 2017).
- 299 prosecution’s Response Brief (Prli€), para. 149.
219 prli¢’s Appeal Brief, para. 236, referring to Miomir Zuzul, T. 31155-31163 (22 July 2008), Robert Donia,
T. 1931-1933 (11 May 2006).
2161 gee Prlic’s Appeal Brief, para. 236, referring to Prli¢’s Appeal Brief, sub-ground of appeal 6.2. Sce also supra,

garas 213, 216-218.
\\U
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675. Turning to Prli¢’s argument that the Trial Chamber disregarded evidence reflecting
Tudman’s co-operation with the BiH government, the Appeals Chamber reiterates that the
Trial Chamber considered Tudmaﬁ’s efforts to co-operate with BiH and concluded that they
reflected his double policy.?'®® Against this background, Prli¢ merely asserts that the Trial Chamber
failed to consider certain evidence without showing that, based on this evidence, no reasonable trier
of fact could have reached the same conclﬁsion as the Trial Chamber. Accordingly this argument is

dismissed.

676. The Appeals Chamber finds that Prli¢ has failed to show that the Trial Chamber erred in
reaching its conclusion about Tudman’s intentions. Accordingly, the Appeals Chamber dismisses

the relevant part of Prli¢’s ground of appeal 9.2.

(i) Stoji¢’s appeal (Ground 1 in part)

a. Arguments of the Parties

677. Stoji¢ submits that when concluding that Tudman had intentions to reconstitute the
Banovina, the Trial Chamber failed to consider relevaﬁt evidence.?'® Specifically, he argues that
the Trial Chamber’s analysis of presidential meetings is wholly inadequate as the Trial Chamber
only relied on a limited part of the Presidential Transcripts, “while disregarding other relevant
documents entirely”, in contrast to the detailed analysis provided by Judge Antonetti in his

disse‘:nt.2165 Stoji¢ contends that the relevant evidence from the Presidential Transcripts which the

2166

Trial Chamber disregarded is inconsistent with its conclusion on Tudman’s intentions, and

shows that Tudman: (1) advocated the independence of BiH as a confederation of three constituent
2167

peoples;

opinion” %

and (2) placed importance on co-operation with Muslims and on “international

28 Gee supra, para. 624, See also Trial Judgement, Vol. 1, paras 440-441, 463-464, 467, 471-472, 477, Vol. 2,
paras 696-697. '

1% Stoji¢’s Appeal Brief, paras 10-16. ,

2165 Stojic’s Appeal Brief, para. 10, referring to Judge Antonetti Dissent, pp. 7-50; Appeal Hearing, AT. 258-262,
266-267 (21 Mar 2017). See also Stojic’s Appeal Brief, para. 16.

2166 Stoji¢’s Appeal Brief, paras 11, 15, referring to Trial Judgement, Vol. 4, paras 9, 14.

167 Stojic’s Appeal Brief, para. 11; Appeal Hearing, AT. 260-261 (21 Mar 2017), referring to, infer alia, Exs. PO008O,
P00167, P00336, P04740, PO7198, P00822, P0O0498, PO0882, PO086O, P01544, P01883, P02302, P03704, P03517.

*198 Stojié’s Appeal Brief, para. 12; Appeal Hearing, AT. 262-263, 301 (21 Mar 2017). In particular, Stoji¢ refers to
portions from the Presidential Transcripts reflecting that Tudman: (1) insisted on co-operation with Bosnian Muslims;
(2) criticised HVO leaders for fighting with Muslims; (3) reproached Boban for his remark that he did not believe in
joint politics with Muslims; (4) “was concerned about what outcome would be acceptable to Furope and the world”;
and (5) supported solutions “within the international order”, fearing international sanctions. Stoji¢’s Appeal Brief,
para. 12, referring to Exs. P01297, P01883, P07198, P07480, P07485, P03112, P06930, P00108, P02122, P02466,
Judge Antonetti Dissent, p. 51. According to ‘Stoji¢, these statements were also consistent with Croatia’s actions,
including its invitation of international observers to its borders. Stoji¢’s Appeal Brief, para. 12, referring to

Exs. P00324, P03467, P02613. ,
/ﬁ
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678. Moreover, Stoji¢ contends that the Trial Chamber also disregarded: (1) evidence showing

that Croatia agreed to a succession of peace plans;*'% (2) evidence from Witness 4D-AB that there

2179 and (3) evidence from Manoli¢ that Tudman was not

2171

was no Croatian policy in the area;
enthusiastic about the reconstitution of the Banovina. Finally, Stoji¢' argues that the
Trial Chamber made contradictory findings when it concluded that Tudman supported the creation

of the HZ H-B in order to expand and also to protect the borders of Croatia.>'"*

679. The Prosecution responds that the Trial Chamber did not disregard the evidence referred to
by Stoji¢ and reasonably relied on the evidence showing the “two-track policy” of the JCE
members.*'”> The Prosecution submits that: (1) the Trial Chamber reasonably gave more weight to
the “overwhelming evidence from the JCE members’ contemporaneous statements” supporting the
Ultimate Purpose of the JCE than to the testimony of Witness 4D-AB;*™ and (2).contrary to
Stoji¢’s submission, Manoli¢ testified that Tudman’s main goal was the reconstitution of “the
Banovina Croatia borders”.?'” Finally, the Prosecution contends that there is no inconsistency in
the Trial Chamber’s finding regarding Tudman’s intentions to protect and expand the Croatian
borders as Tudman stated that “the question above all others is how to preserve the Republic of

Croatia, how to gain as much as possible” in BiH. >

680.  Stojic replies that the Prosecution’s argument concerning the double policy is contradicted
by evidence which reflects that in his private statements in 1992 and 1993, Tudman supported the

s 2177

independence of BiH as a “union of the three constituent peoples”,” ’" and he was willing to help

‘Bosnian Muslims.?'"®

b. Analysis

681. With respect to Stoji¢’s argument that the Trial Chamber failed to consider the evidence
from the Presidential Transcripts indicating that Tudman advocated for the independence of BiH

and placed emphasis on co-operation with Bosnian Muslims and on international opinion, the

219 Stoji¢’s Appeal Brief, para. 13, referring to Exs. 3D03720, P09276, P01391, P01038, Trial Judgement, Vol. 1,
paras 438, 444, 451, 462, 482 (concerning the Cutileiro Plan, the Vance-Owen Peace Plan, and the Owen-Stoltenberg
Peace Plan)
2170 " Stoji¢’s Appeal Brief, para. 14, referring to Witness 4D-AB, T. 47098 (23 Nov 2009).

Stopé’s Appeal Brief, para. 14, referring to Josip Manoli¢, T. 4282-4283 (3 July 2006).
2 Stoﬁ ¢’s Appeal Brief, para. 15, referring to Trial Judgement, Vol. 4, paras 14-15.

* Prosecution’s Response Brief (Stoji€), paras 10-13; Appeal Hearing, AT. 348-349 (21 Mar 2017). See also
Prosecution’s Response Brief (Stojic), para. 9.
2174 Prosecutmn s Response Brief (Stoji€), para. 15.

7 Prosecution’s Response Brief (Stojic), para. 14.
2176 progecution’s Response Brief (Stojic¢), para. 15, referring to Ex. P05237.
177 Stojic’s Reply Brief, para. 5, referring to Ex. P01544.
2178 Stoji€’s Reply Brief, para. 5, referring to Exs. P00822, PO0866. Stoji¢ also points to evidence showing that Tudman
encouraged co-operation and criticised the crimes committed by the HVO. Stojié’s Reply Brief, para. 6, referring to
Exs. P06581, P01798. See also Appeal Hearing, AT. 263-264 (21 Mar 2017).
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Appeals Chamber notes that a review of the relevant findings shows that the Trial Chamber
expressly considered most of the evidence Stoji¢ references in its analysis concerning the Ultimate
Purpose of the JCE, including in its conclusion concerning Tudman’s double policy, according to
which Tudman publicly supported BiH’s existing borders, while privately advocating for its
division.”'” The Appeals Chamber therefore finds that Stoji¢ does not show that the Trial Chamber
disregarded the evidence. As regards the remaining evidence Stojié relies on,>'*® the
Appeals Chambér observes that it is similar to the evidence expressly relied on by the

Trial Chamber in finding that Tudman adopted a double policy.*'®

Accordingly, the
Appeals Chamber is not persuaded that the Trial Chamber disregarded this evidence, but rather that
the Trial Chamber assessed it and concluded that it did not prevent it from reaching its conclusion.

Stoji¢’s arguments are therefore dismissed.

682.  With respect to Stoji¢’s contention that the Trial Chamber disregarded evidence showing
that Croatia agreed to a succession of peace plans, the Appeals Chamber notes that he supports his
contention by pointing to evidence which was expressly considered in relation to the international

2182
peace plans and negotiations, !

or by referring to the Trial Chamber’s findings without explaining
how these findings support his argument that it disregarded relevant evidence.*'®* Accordingly, the

Appeals Chamber finds that Stoji¢ fails to show an error in the Trial Chamber’s conclusion.

683. With respect to the statements of Tudman reflected in Exhibits P01544, P00866, and
P00822, referred to by Stoji€ in his reply, the Appeals Chamber notes that the respective portions ofv
Exhibits P01544 and PO0866 were expressly considered by the Trial Chamber in its conclusions
that Tudman spoke equivocally when advocating for the existence and the legitimacy of the
- BiH.2"™® A careful review of Exhibits P01544 and P00866 suggests that, rather than advocating for
the independence of BiH during these Presidential Meetings, Tudman was simply describing his

public position in this regard,?® or showing his doubts about the possibility of BiH remaining

2 See Trial Judgement, Vol. 4, paras 12 (referring to Exs. P03517, P00108), 15 (referring to Exs. PO0167, PO0036,
P00498, P00866), 17 (referring to Exs. P0O0336, P01544, P02302, PO0167), 22 (referring to Exs. P04740, P07485,
P02466).

2130 See Stoji¢’s Appeal Brief, paras 11 (referring to Exs. PO0080, P07198, P00882, P01883, P03704), 12 (referring to
Exs. P01297, P01883, P07198, P07480, P03112, P06930, P02122).

218 See Exs. PO0080, P07198, P00822, P01883, P03704, P01297, P07480, P03112, P06930, P02122. Specifically, the
Appeals Chamber reiterates that the Trial Chamber noted evidence concerning Tudman’s efforts to co-operate with BiH
in concluding that it reflected his double policy. See supra, para. 624.

2182 See Trial Judgement, Vol. 1, paras 445-446, 451, 455 (referring to Ex. P01038), 461-462 (referring to Ex. P01391);
Vol. 4, paras 14 (referring to Ex. P09276), 681 (referring to Ex. 3D03720).

2183 See Stoji¢’s Appeal Brief, para. 13, referring to Trial Judgement, Vol. 1, paras 438, 444, 451, 462, 482,

218 See Trial Judgement, Vol. 4, paras 15 (referring to Ex. PO0866), 17 (referring to Ex. P01544).

2155 See Bx. P01544, pp. 23-24 (“Gentlemen, due to both our interest in a definitive solution and international relations,
because in this Croatia is in a very delicate position in relation to Europe, America and the Islamic world, because they
were actually looking for a possibility to put pressure on Croatia as it apparently has no correct attitude, it apparently
made [an] agreement to divide Bosnia efc. So, we must persevere in our stand that Bosnia and Herzegovina is to remain
independent, but only as a union of the three constituent peoples [...]. There is something, the Bosnian Muslims are
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united, % Against this background, the Appeals Chamber finds that Stoji¢ merely attempts to give
a different interpretation of the evidence without articulating an error warranting appellate
intervention. As to Stoji¢’s reference to Exhibit PO0822, the relevant portion of the evidence does
not clearly indicate the extent to which Tudman advocated for the independence of BiH.*"* In any
event, the Appeals Chamber finds that Stoji¢ fails to show how this piece of evidence could impair
the Trial Chamber’s assessment of various pieces of evidence in support of its conclusion that
Tudman adopted a double policy with respect to the integrity and independence of BiH.>'®

Accordingly, this argument is dismissed.

684. Further, considering that the Trial Chamber took into account the overwhelming evidence
reflecting Tudman’s concerns for the Banovina, the Appeals Chamber sees no error in the
Trial Chamber’s decision not to address Witness 4D-AB’s testimony that there was no Croatian
policy in the area.”'® Turning to Stojié’s claim that the Trial Chamber disregarded the evidence
from Manoli¢ that Tudman was ‘“not enthusiastic” about reconstituting the Banovina, the
Appeals Chamber considers that Stoji¢ mischaracterises Manoli¢’s testimony. A review of the
portion of the evidence referred to by Stoji¢ shows that Manoli¢ testified that Tudman was “not
ehthusiastic” about the situation of the borders of Istria and Baranja, rather than about the
reconstitution of the Banovina.?'*® Accordingly, the Appeals Chamber finds that Stoji¢ fails to show

any error in the Trial Chamber’s impugned conclusion vis-a-vis Tudman’s intentions.

striving and partly succeeding in convincing the world that they are not fundamentalists. Fundamentalists in the Shia
sense, as West looks on Iranian fundamentalists. But, gentlemen, OZAL was greeted outside the mosque Bosnia, Allah.
So they are not fundamentalists in the Shia sense, but in practice they want to dominate anyway and this is manifested
in reality in all areas and it is in this context that we must explain to the world what this is about™).

218 See Ex. P00866, pp. 9-10 (“But, looking at the whole, we can sdy that even in this — in this sense of state, politics
and strategy —we won the battle to prevent Bosnia and Herzegovina be included in a greater Serbia. And today it can be
discussed that Bosnia and Herzegovina survives as/sic/, if it survives as a confederate community of three nations. So,
that Croat people in Bosnia and Herzegovina have full independence in the area — to say it in this way, the
Herzeg-Bosnia community, and even the international recognition, that we have the right to that part of Bosanska
Posavina that was predominately inhabited by Croat population. And, between us — but please do not say it in the street
~whether this is the thing that Bosnia and Herzegovina can really survive only as such confederate community. /sic/
But, to you people of responsibility in the Croatian Army, I have to make it known to you that many international signs
indicate that those most responsible European and American factors alike are asking themselves about the possibility
and expedience of the survival of Bosnia and Herzegovina”).

2187 gy, P00822, p. 52. .

2188 Prial Judgement, Vol. 4, paras 12, 15, 17.

1% See also Trial Judgement, Vol. 4, paras 9-12, 14-15, 17-18, 22-23.

2150 Josip Manoli¢, T. 4282-4283 (3 July 2006) (“Q. Sir, can you tell us when President Tudjman came back from
[Karadordevo], did he have a view that by his agreement with Milosevic the Banovina borders could be recreated in
Bosnia? A. No, because President Tudjman was not very enthusiastic about those borders since a new situation had
arisen. Within the Croatian Banovina, there was no Istria or Baranja at the time, and those were areas that the Croatian
state wanted preserved. They didn’t want these borders changed in that area. So President Tudjman did not insist on the
Banovina borders of Croatia. [...] This new situation was that the borders of the Banovina of Croatia were unrealistic in
the newly arisen situation where Croatia had acquired Istria after World War II and Baranja also became part of the
Socialist Republic of Yugoslavia. This was too important. The historical Banovina could not be justified because of
this”™).
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685. Finally, the Appeals Chamber rejects Stojié’s argument that the Trial Chamber made
contradictory findings in assessing Tudman’s intentions vis-a-vis his support for the creation of
HZ H-B. Specifically, the Appeals Chamber is not persuaded that the intention to protect the
Croatian border would negate the aim to expand it. The Appeals Chamber further observes that the
Trial Chamber’s conclusions in this regard are consistent with its earlier findings that “Tudman
advocated dividing BiH between Croatia and Serbia, incorporating part of BiH into Croatia, or at
least, the existence of an autonomous Croatian territory within the BiH that would enjoy close ties

with Croatia”.***! Accordingly, this argument is dismissed.

686. In light of the foregoing, the Appeals Chamber finds that Stoji¢ has failed to show that the
Trial Chamber erred in its relevant findings concerning Tudman’s intentions. Accordingly, the

Appeals Chamber dismisses the relevant part of Stoji¢’s ground of appeal 1.

(iii) PusSi¢’s appeal (Ground 3 in-part)

a. Arguments of the Parties

687.  Pusic submits that the Trial Chamber erred in reaching its conclusion concerning Tudman’s
intentions, by failing to apply the beyond reasonable doubt standard of proof and ignoring other
reasonable inferences available from the evidence.”!? In particular, relying extensively on the
Judge Antonetti Dissent, Pusi¢ contends that the evidence on the trial record does not support:
(1) the Trial Chamber’s findings concerning Tudman’s intentions to divide BiH or to intervene in

2193 () the Trial Chamber’s “assumption” that Tudman

BiH with the aim to create a Greater Croatia;
controlled the HZ(R) H-B’s military activities due to “a joint command structure”;*'** and (3) the

Trial Chamber’s finding of Tudman’s “two-track policy”.*'  According to Pusi¢, another

291 56 Trial Judgement, Vol. 4, para. 10. See also Trial Judgement, Vol. 4, paras 16, 24.

2192 pui¢’s Appeal Brief, paras 84-97. See also Pugi¢’s Reply Brief, para. 23; Appeal Hearing, AT. 675, 678, 680
(27 Mar 2017). '

1% pugic’s Appeal Brief, paras 86-91, 97(a)-(b), 98; Appeal Hearing, AT. 678 (27 Mar 2017). Specifically, Pusi¢
argues that the Presidential Transcripts as well as other evidence on the record show that Tudman: (1) frequently
changed his position making it difficult to ascertain “his true motives”; (2) often emphasised his preference to cooperate
with the international community and Muslims to find a solution to the conflict and to reach an agreeable settlement;
(3) supported the idea of the Banovina only as a measure of last resort in response to Serb aggression; and (4) supported
the independence of BiH and the inviolability of the BiH borders. Pusi¢’s Appeal Brief, paras 88, 90, 91, 97(a)-(b).

219 pugic’s Appeal Brief, paras 92-94; Appeal Hearing, AT. 676-679 (27 Mar 2017). Pugi¢-argues that the Presidential
Transcripts show that Tudman: (1) only authorised the deployment of volunteers and “certain individual officers” to the
HZ(R) H-B with some logistical support; and (2) denied that the HVO forces were present in BiH and did not have full
knowledge of the extent of military operations. Pu§i¢’s Appeal Brief, para. 92, referring to, inter alia, Judge Antonetti
Dissent, pp. 38-39. Pusi¢ also highlights that there were “significant divisions of opinion” between Tudman and the
HZ(R) H-B leaders. Pusi¢’s Appeal Brief, paras 93-94, referring to Judge Antonetti Dissent, pp. 45, 49, 376, 381, 385,
393. ‘

2% pui¢’s Appeal Brief, para. 98. Pugi¢ argues that: (1) the Prosecution’s theory on Tudman’s double policy
“presupposes that Tudman was playing a highly dangerous and risky double game [...] in his communications with
international negotiators” at a time when Croatia’s position, as an emerging nation state, was not secured; and
(2) Tudman repeated the statements made to international representatives. and relied upon by the Trial Chamber in its

9! ‘
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reasonable inference based on the evidence is that Tudman “harboured a desire for a Greater
Croatia which he did not want to see implemented through criminal means” as this would have put

Croatia’s relationship with the international community at risk.**°

688.  Additionally, Pusi¢ submits that in no other case concerning Croats in BiH has the Tribunal
ever made findings “confirming the existence” of the Ultimate Purpose of the JCE, and that the

Gotovina et al. Trial Judgement did not infer the existence of a JCE from Tudman’s speeches.?'*’

689.  The Prosecution responds that Pusic fails to show that no reasonable trier of fact could have
reached the conclusion on the Ultimate Purpose of the JCE.*'*® The Prosecution specifically
submits that the mere existence of a dissent does not render the majority’s conclusion unreasonable
and that a trial chamber is not obliged to discuss other inferences it considered as long as it was
satisfied that the one it retained was the only one reasonable.”** The Prosecution also contends that
ample evidence from the record supports the Trial Chamber’s reasoning as to Tudman’s
preoccupation with the Banovina and his desire to ensure that this territory be dominated by

Croats.?*®

b. Analysis

690.  With respect to Pusi¢’s contentions that the evidence does not prove Tudman’s intentions to
divide BiH, the Appeals Chamber observes that PuSi¢ bases his arguments almost entirely on the
Judge Antonetti Dissent.”*’! In this regard, the Appeals Chamber reiterates that the mere existence

of a dissent does not render the majority’s conclusion unreasonable.”* Accordingly, Pugi¢ fails to

conclusion of his double policy, to his closest allies as well. PuSi¢’s Appeal Brief, para. 98, referring to Judge Antonetti
Dissent, pp. 374-375, 384, 392. ‘

219 puxi¢’s Appeal Brief, para. 97(c), referring to Judge Antonetti Dissent, pp. 32, 385, 391. In support of his
contention, Pugi¢ argues that Tudman could not take action to implement his aspirations for a Greater Croatia at the
time because: (1) Tudman was not elected on a “Greater Croatia platform”; (2) as Croatia was newly constituted and
facing Serb aggression, Tudman did not have the internal or international support to realise his vision; (3) the idea of “a
Greater Croatian Republic project” was in contradiction to Tudman’s effort to assert Croatia’s identity and security;

(4) by promoting the “Greater Croatia idea” Tudman “would ipso facto have to accept the Serbs[’] vision of a Greater
Serbia”; and (5) Croatia was not able to bear the economic burden of absorbing the population from a Croat dominated
territory in BiH. Pugi¢’s Appeal Brief, para. 97(d)(1)-(v), referring to Judge Antonetti Dissent, pp. 385, 393, 417-418.
YT pygic’s Appeal Brief, paras 95-96, referring to Judge Antonetti Dissent, pp. 146, 369, 373, 377.

2198 progecution’s Response Brief (Pusic), paras 72, 74-76.

1% prosecution’s Response Brief (Pusic), para. 73.

200 Prosecution’s Response Brief (PuSi¢), paras 74-76. See also Prosecution’s Response Brief (PusSic),
paras 62-64, 66-67; Appeal Hearing, AT. 709 (27 Mar 2017).

201 The Appeals Chamber observes that a close reading of PuSi¢’s arguments shows that they are predicated on, and
closely mirror, the Judge Antonetti Dissent which elaborates on and interprets evidence concerning Tudman’s
intentions. Compare Pusi¢’s Appeal Brief, paras 86-91, 97(a)-(b), 98 & fns 142-147, 162-164 with Judge Antonetti
Dissent, inter alia, pp. 9-10, 21-25, 32-33, 50, 375-376, 383-389, 417-418. The Appeals Chamber further observes that
in support of his allegations, Pusié also relies upon the Presidential Transcripts and Witness AR’s evidence. Pui¢’s
Appeal Brief, paras 90-91. The Appeals Chamber finds that PuSi¢ simply refers to the evidence without showing that
the Trial Chamber was unreasonable in reaching its conclusion. ‘

202 See supra, para. 670.
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show any error in the Trial Chamber’s assessment of the evidence. The Appeals Chamber dismisses

these contentions.

691.  Turning to Pusi¢’s contention that the evidence does not support the Trial Chamber’s
conclusion on the Ultimate Purpose of the JCE as it is based on the assumption that the existence of
a joint command structure allowed Tudman to control the HZ(R) H-B’s military activities, the
Appeals Chamber observes that in no part of the analysis concerning the Ultimate Purpose of the
JCE did the Trial Chamber make such a finding.”* The Appeals Chamber also observes that in
support of his contention, Pusi¢ refers to the Trial Chamber’s analysis concerning the international
character of the conflict without explaining how the findings therein arel relevant to the
Trial Chamber’s conclusion on the Ultimate Purpose of the JCE. 204 Accordingly, Pusi¢’s argument

1s dismissed.

692. The Appeals Chamber further rejects Pusi¢’s challenge concerning Tudman’s double policy.
The Appeals Chamber observes that in support of his submission, Pu§i¢ advances unsupported and

2295 and relies entirely on the Judge Antonetti Dissent without showing that

speculative assertions,
no reasonable trier of fact could have reached this conclusion.”% Finally, the Appeals Chamber
sees no merit in Pusi¢’s comparison between this case and a trial judgement assessing the evidence
in another case. The Appeals Chamber recalls in this regard that an error cannot be established by -
merely pointing to the fact that another trial chamber has reached a different conclusion.”?”” Pugi¢’s

argument 1s dismissed.

693. The Appeals Chamber finds that PuSic has failed to show that the Trial Chamber erred in its
relevant findings concerning Tudman’s intentions and therefore dismisses the relevant part of

Pusi¢’s ground of appeal 3.

3. Alleged errors in finding that the HZ(R) H-B leaders were involved in meetings and discussions

concerning the partition of BiH

694. The Trial Chamber found that on 6 May 1992, representatives of the Croatian community of
BiH, including Boban, met with representatives of the Serbian community of BiH, including

KaradZié, to discuss the division of BiH in accordance with the demarcation of the Croatian

2203 Tria] Judgement, Vol. 4, paras 9-24.
2204 Trigl Iudgement Vol. 3, paras 526-528.
2% pugi¢’s Appeal Brief, para. 98 (claiming that the Prosecution’s theory on Tudman’ s double policy “presupposes that
Tudman was playing a highly dangerous and risky double game (considering the public and the media scrutiny he was
under) in his communications with international negotiators™).
2206 Pusi ¢’s Appeal Brief, para. 98, referring to Judge Antonetti Dissent, pp. 374-375, 384, 392.

7 See Stanisi¢ and Zupljanin Appeal Judgement, para. 652; Dordevi¢ Appeal Judgement, para. 257; Krnojelac
Appeal Judgement, para. 12.
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Banovina at Graz in Austria (“6 May 1992 Graz Meeting”').2208 It further concluded that on 5 and
26 October 1992, Prli¢, Stoji¢, Praljak, and Petkovié, as part of a delegation from Croatia and the
HZ H-B, met with Ratko Mladi¢ to discﬁss the partition of BiH (“5 October 1992 Meeting”,
“26 October 1992 Meeting”, and collectively, “5 and 26 October 1992 Meetings”)'.2209 According to
the Trial Chamber, Praljak stated during these meetings that “[t]he goal is Banovina or nothing” and
that “it is in our interest that the Muslims get their own canton so they have somewhere to move
to”. 22! The Trial Chamber also noted the testimony of Raymond Lane that during an interview with
Prli¢, Prli¢ drew a circle dividing BiH in two parts with the Serbs on one side and the Croats on the

other, without any mention of the Muslims. 2!

(a) Prli¢’s appeal (Sub-grounds 9.4, 9.7, and 9.8)

695.  Prli¢ submits that the Trial Chamber erred in concluding that the 6 May 1992 Graz Meeting
was connected to the plan to divide BiH so as to expand Croatia along the borders of the Banovina,
by: (1) ignoring Witness Franjo Boras’s testimony about internal administrative arrangements,
rather than the division of BiH;**'* and (2) mischaracterising the testimony of Witness Zdravko
Sancevi€ as he did not testify about the meeting.*"? He also argues that the Trial Chamber erred in
finding that he met with Mladi¢ to discuss the partition of BiH during the 5 and 26 October 1992
Meetings.?** Prli¢ further submits that the Trial Chamber erred in law and fact when it concluded
that during an interview with Lane, Prli¢ drew a circle dividing BiH between Serbs and Crdats,

. - . . 2215
without any evidence corroborating Lane’s testimony.

696. The Prosecution responds that the Trial Chamber reasonably relied on Boras’s evidence
with respect to its ﬁndings on the 6 May 1992 Graz Meeting.**° It also contends that Prlic fails to
articulate any error in the Trial Chamber’s finding that Prli¢ and other BiH Croat leaders met with
Miladi¢ to discuss the partition during the 5 and 26 October 1992 Meetings.?'” Similarly, the
Prosecution argues that Prlié’s. contention that the Trial Chamber erred in relying on the

uncorroborated evidence of Lane is unsdbstantiated and should be dismissed.?*'®

2208 Tra] Judgement, Vol. 4, para. 13.

2299 Tria] Judgement, Vol. 4, para. 18.

210 rig) Judgement, Vol. 4, para. 18.

22 Prig] Judgement, Vol. 4, para. 19.

212 prli¢’s Appeal Brief, paras 252-254.

2B Prli¢’s Appeal Brief, paras 252-254, referring to Zdranko Sandevid, T. 28744-28746 (28 May 2008). The
Appeals Chamber notes that Prli€ also refers to his sub-ground of appeal 1.1. Prlié’s Appeal Brief, para. 253.

2 pries Appeal Brief, paras 269-270, referring to Prli¢’s ground of appeal 5.

215 pri¢’s Appeal Brief, paras 271-272, referring to Prli¢’s Appeal Brief, paras 202-203 (sub-ground of appeal 6.2).
216 progecution’s Response Brief (Prlic), para. 153.

2217 progecution’s Response Brief (Prlic), para. 154; Appeal Hearing, AT. 201-203 (20 Mar 2017).

218 Prosecution’s Response Brief (Prli€), para. 150.
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697. The Appeals Chamber notes that while Prli¢ argues that the Trial Chamber ignored Boras’s
evidence that the 6 May 1992 Graz Meeting was to address internal administrative arrangements,
the portion of Boras’s evidence Prli¢ refers to does not support this assertion.”’® The
Appeals Chamber further considers that Prli¢ has failed to substantiate his claim that the
Trial Chamber mischaracterised Sancevi¢’s evidence as it is clear from the Trial Judgement that the
Trial Chamber only referenced Sancevié’s evidence when explaining the historical and geographic

background of the “Croatian Banovina”.***° Prli¢’s arguments are therefore dismissed.

698. With regard to Prli¢’s argument that the Trial Chamber erred in finding that he met with
Mladi¢ to discuss the partition of BiH during the 5 and 26 October 1992 Meetings, the
Appeals Chamber notes that Prli¢ bases his argument entirely on a cross-reference to his ground of

appeal 5, which the Appeals Chamber dismisses elsewhere.”*! As regards Prli¢’s contention in
| relation to the Trial Chamber’s reliance on Lane’s uncorroborated evidence, the Appeals Chamber
observes that during the examination by the Prosecution, Lane stated that Prli¢ drew a circle

2222

representing BiH divided between Croats and Serbs without any reference to Muslims.”*” Recalling

that nothing prohibits a Trial Chamber from relying on uncorroborated but otherwise credible

2223

evidence,” the Appeals Chamber finds that Prli¢ fails to show that the Trial Chamber erred in

reaching the challenged finding.2224 His arguments are thus dismissed.

699. In light of the above, the Appeals Chamber finds that Prli¢ has failed to demonstrate that the
Trial Chamber erred in its findings on the 6 May 1992 Graz Meeting as well as the 5 and
26 October 1992 Meetings. The Appeals Chamber dismisses Prli¢’s sub-grounds of appeal 9.4, 9.7,
and 9.8.

(b) Stoji¢’s appeal (Ground 1 in part)

(1) Arguments of the Parties

700. Relying on Boras’s evidence, Stoji¢ submits that the Trial Chamber erred by misinterpreting

the 6 May 1992 Graz Meeting and failing to take into account evidence that this meeting was part

P19 See Prlié’s Appeal Brief, paras 252-254, referring to Franjo Boras, T. 29248 (9 June 2008). The Appeals Chamber
observes that the transcript page number he cites reflects discussions on procedural matters.

2220 Tyjal Judgement, Vol. 4, para. 13 & fn. 26, referring to, inter alia, Zdravko Sanéevi¢, T(F). 28745 (28 May 2008).
22k §oe supra, paras 136, 138.

222 Raymond Lane, T. 23711-23712 (15 Oct 2007), T. 23749-23750 (16 Oct 2007). See also Raymond Lane,
T, 23757-23760 (16 Oct 2007), T. 23955-23956 (17 Oct 2007); Ex. P10319, para. 47.

22 See, e.g., Popovid et al. Appeal Judgement, paras 243, 1264; D. MiloSevi¢ Appeal Judgement, para. 215. See also
Kordié and Cerkez Appeal Judgement, para. 274,

2224 The Appeals Chamber further notes that when challenging the Trial Chamber’s finding based on Lane’s evidence,
Prli¢ cross-references another ground of appeal, in which he challenges the Trial Chamber’s failure to consider the
reliability of Lane’s evidence. The Appeals Chamber dismisses this specific challenge elsewhere. See supra, paras 217-

218. .
4
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of the framework of the Cutileiro Plan and that there were similar negotiations underway between
Bosnian Croats and Muslims.*** Stoji¢ also argues that the Trial Chamber failed to consider its
previous finding that the meeting ended without any atg,rreernent.2226 He further contends that no
evidence on the record supports the Trial Chamber’s finding that the purpose of the 5 and
26 October 1992 Meetings was to discuss the division of BiH.?* Stoji¢ argues that the meetings
were “hardly cooperative”, no agreement was reached, and the only outcome they reached was a
release of prisoners.”**® Stoji¢ concludes that no reasonable trier of fact could have relied on these

meetings as evidence of the Ultimate Purpose of the J CE.2*%

701.  The Prosecution responds that the Trial Chamber correctly found that the JCE members’
efforts to negotiate the division of BiH with the Serbs proved the Ultimate Purpose of the JCE and
that this finding is supported by ample evidence.”**” With respect to the 6 May 1992 Graz Meeting,
the Prosecution contends that the Trial Chamber did not misconstrue this meeting and that it is
immaterial whether the meeting was part of the framework of the Cutileiro Plan or was
unsuccessful.”**' As to Stoji¢’s argument that similar negotiations were also underway betweeh the
Bosnian Croats and Bosnian Muslims, the Prosecution argues that they were not “equivalent” to the
meetings between Croats and Serbs and that in any event, this contention is immaterial with respect
to the Trial Chamber’s conclusion on the Ultimate Purpose of the JCE.**** As to the 5 and
26 October 1992 Meetings, the Prosecution évers that, contrary to Stoji¢’s submission, evidence

confirms that these nieetings took place to discuss the partition of BiH.***

(i1) Analysis

702.  With respect to Stoji¢’s contention that the Trial Chamber disregarded Boras’s evidence that
the 6 May 1992 Graz Meeting occurred_ in the framework of the Cutileiro Plan, the
Appeals Chamber considers that Stoji¢ fails to show why this evidence is relevant to the
Trial Chamber’s finding that during the meeting, representatives of the Croatian community of BiH
discussed the division of BiH with representatives of the Serbian community of BiH. Further, the

facts that similar negotiations were underway between Bosnian Croats and Muslims and that the

2225 Stop ¢’s Appeal Brief, para. 20, referring to Franjo Boras, T. 28952-28953 (2 June 2008).

2% Stojic’s Appeal Brief, para. 20, referring to Trial Judgement, Vol. 1, para. 439. See also Stoji¢’s Appeal Brief,
ara, 22. ;

?27 Stoji¢’s Appeal Brief, para. 21, referring to, inter alia, Trial Judgement, Vol. 4, para. 18, Exs. P11380, P11376.
Stopc also refers to paragraph 130 of his appeal brief, which is related to his ground of appeal 16.

228 StO_]i ’s Appeal Brief, para. 21.

* Stoji¢’s Appeal Brief, para. 19. See also Stoji¢’s Appeal Brief, para. 22; Stoji¢’s Reply Brief, para. 7.

Prosecutlon s Response Brief (Stojic), para. 17.

3! Prosecution’s Response Brief (Stoji¢), para. 17. The Prosecution also refers to evidence on the record showing that
between 1991 and 1992, discussions about the partition of BiH were ongoing between Bosnian Serbs and Bosnian
Croats. See Prosecution’s Response Brief (Stojic), para. 17, referring to Exs. P00089, PO0108, PO0O185.

q (
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6 May 1992 Graz Meeting ended without signing any agreement do not call into question the

Trial Chamber’s finding.2234 Stoji¢’s arguments are thus dismissed.

703.  With respect to Stoji¢’s challenge to the Trial Chamber’s conclusion on the objectives of the
5 and 26 October 1992 Meetings, the Appeals Chamber observes that the Trial Chamber based its
finding on portions of the Mladi¢ Diaries — Exhibits P11376 and P11380.2** The Trial Chamber
found that Praljak stated at the 5 October 1992 Meeting that “[t]he goal is Banovina or nothjng”2236
and at the 26 October 1992 Meeting that “it is in our interest that the Muslims get their own canton
so they have somewhere to move to”.***’ As such, the Appeals Chamber finds no merit in Stojic’s
assertion that there is no evidence supporting the Trial Chamber’s conclusion. The
Appeals Chamber further considers that it is immaterial to the Trial Chamber’s Ultimate Purpose

finding that the meetings were hostile and that no agreement was reached. Stoji¢’s arguments

therefore fail.

704. In light of the above, the Appeals Chamber finds that Stoji¢ has failed to demonstrate that
the Trial Chamber erred in its findings concerning the 6 May 1992 Graz Meeting, as well as the
5 and 26 October 1992 Meetings, and its assessment of the Mladi¢ Diaries in relation to the latter

meetings. Accordingly, the Appeals Chamber dismisses Stoji¢’s ground of appeal 1 in relevant part.

(c) Praljak’s appeal (Sub-grounds 6.1 in part and 6.4)

(i) Arguments of the Parties

705.  Praljak submits that the Trial Chamber erred in finding that during the 6 May 1992 Graz
Meeting, representatives of the Croatian community of BiH and their Serbian counterparts
discussed the division of BiH. He argues that the Trial Chamber: (1) accorded improper weight to
“hear-say evidence and media reports”; and (2) misconstrued and discarded direct evidence.”*®
Specifically regarding the first aspect of his challenge, Praljak contends that the joint statement
issued by Boban and KaradZi¢ following the meeting (“Joint Statement) does not support the
Trial Chamber’s findings.***® He also argues that the Trial Chamber erred in relying on: (1) Witness

Robert Donia’s testimony and his expert report, arguing that they are merely based on public

223 prosecution’s Response Brief (Stoji€), para. 17, referring to Exs. P11376, P11380.

224 Trial Judgement, Vol. 1, para. 439.

2235 Trjal Judgement, Vol. 4, para. 18, referring to Exs. P11376, p. 1, P11380, pp. 1-2. With regard to Stoji¢’s specific
challenge to these exhibits, see supra, paras 112, 114.

26 Trial Judgement, Vol. 4, para. 18, referring to Ex. P11376, p. 1. The Appeals Chamber notes that Praljak’s
statement appears on page 2 of Exhibit P11376, not on page 1.

2257 Trial Judgement, Vol. 4, para. 18, referring to Ex. P11380, p. 3.

*238 praljak’s Appeal Brief, paras 101-106, referring to Trial Judgement, Vol. 1, para. 439, Vol. 4, para. 13.

7% Praljak’s Appeal Brief, paras 102-103, referring to Exs. P00187, 1D00428. See also Praljak’s Appeal Brief,

para. 101.
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2240 and (2) Okun’s testimony, as it is based on media reports and, as acknowledged by

information;
him, he does not have direct knowledge of the 6 May 1992 Graz Meeting.”* As to the second
aspect of his challenge, Praljak submits that, infer alia, the Trial Chamber failed to consider that:
(1) Izetbegovi¢ suspended international negotiations after the Serbs had accepted the principles of
further organisation of BiH and that the EC then suggested bilateral meetings;2242 (2) bilateral

2243 (3) there were frequent bilateral negotiations

meetings with Muslims were held at the same time;
and agreements throughout the war with the international community’s active involvement;”*** and
(4) the 6 May 1992 Graz Meeting was held as part of a series of meetings encouraged by the

international community.”**

706. Praljak contends that the 5.and 26 October 1992 Meetings were not about dividing BiH, but
about finding a solution to end the war or at least minimise “its disastrous consequences”.?2*®
Praljak further submits that the Trial Chamber erred in inferring the existence of the JCE based on
events that occurred before the creation of the JCE, arguing that the Trial Chamber refers to the
political meetings and negotiations in 1991 and 1992, where some of the Appellants and Croatian
officials met “in [a] political environment drastically different [from] the situation in which the JCE
would be created”.”*” He claims that the Trial Chamber: (1) relied on meetings and negotiations
when BiH was not an independent State to demonstrate the Croatian position and intention; and
(2) “presented only one side of these negotiations leaving completely aside Muslim positions aﬁd
neglecting the international proposals in the frame of which Croatian officials and BiH Croats

expressed their positions” 2%

707.  The Prosecution contends that the evidence shows that Praljak and other JCE members met

with Mladi¢ during the 5 and 26 October 1992 Meetings to discuss the division of BiH.***’ It also

2% Praljak’s Appeal Brief, para. 104, referring to, inter alia, Exs. P09536, pp. 39-40, 52, 71, P00192, p. 3,
Robert Donia, T. 1832 (10 May 2006).
2241 praljak’s Appeal Brief, para. 105, referring to Herbert Okun, T. 16662-16663 (2 Apr 2007), T. 16831 (3 Apr 2007).
2242 praljak’s Appeal Brief, para. 101, referring to Ex. P09526. '
2243 praljak’s Appeal Brief, para. 101, referring to Exs. P09526, 1D02739, Franjo Boras, T. 29149-29152 (4 June 2008).
224 Praljak’s Appeal Brief, para. 101, referring to Exs. 1D00475, P00339, 2D00798, 1D01543, P00717, 1102853,
P01988, P02259, P02344, P02564 (confidential), 1D02404, P02726, 4D01234. Praljak also argues that the
Trial Chamber’s conclusion that during the period of tri-partite negotiations, the HVO negotiated with the Serbs over
the partition of BiH suggests that “the HVO negotiations with Serbs were conducted secretly in parallel with tri-partite
negotiations.” Praljak’s Appeal Brief, para. 101 referring to Trial Judgement, Vol. 1, para. 439.
24 praljak’s Appeal Brief, para. 101, referring to, inter alia, Franjo Boras, T. 28954 (2 June 2008).
248 praliak’s Appeal Brief, para. 114, referring to Ex. P00498, pp. 73, 76. Praljak also argues that the Trial Chamber
drew an erroneous conclusion from documents which should not have been admitted and are unreliable,
cross-referencing his ground of appeal 50.
2247 Praljak’s Appeal Brief, para. 125, referring to Trial Judgement, Vol. 4, paras 11, 13-15, 17-18, 43. See also
Praljak’s Appeal Brief, para. 126.
224 Praljak’s Appeal Brief, para. 126, referring to Ex. 1D00896, p. 3.
2% prosecution’s Response Brief (Praljak), para. 39.
/)
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responds that the Trial Chamber correctly exercised its discretion in relying on “pre-JCE events” to

infer the existence of the JCE, including the 6 May 1992 Graz Meeting.”**

(ii) "Analysis

708. The Appeals Chamber observes that when examining evidence related to events following
the creation of Herceg-Bosna, the Trial Chamber detailed the 6 May 1992 Graz Meeting.2251 The
Trial Chamber found that the meeting was held in the absence of Muslim represeﬁtatives to discuss
BiH’s future. Following the meeting, Boban and KaradZi¢ issued the Joint Statement which they
described “as a ‘peace agreement’, which provided for the territorial division of BiH based on the
1939 borders of Croatian Banovina and called for a general cease-fire”.**** The Trial Chamber also
concluded that: (1) the propbsed division did not include certain regions over which the parties
wanted the EU to arbitrate their respective claims; and (2) ultimately the parties did not sign an
agreement.225 *Tn so finding, the Trial Chamber took into account, inter alia, the Joint Statement,
Donia’s expert report and testimony, and Okun’s testimony.2254 Although Praljak points to other
parts of the Joint Statement, he fails to demonstrate that no reasonable trier of fact could have relied
on this evidence to reach the Trial Chamber’s conclusion. The Appeals Chamber also finds no error
in the Trial Chamber’s reliance on Donia’s report and his testimony, as well as Okun’s testimony.
In this regard, the Appeals Chamber recalls that a trial chamber is best placed to assess the

credibility of a witness and reliability of the evidence adduced,”*

and therefore has broad
discretion in assessing the appropriate weight and credibility to be accorded to the testimony of a

witness.?**® Praljak’s arguments are thus dismissed.

709. The.Appeals Chamber notes that Praljak also alleges that the Trial Chamber disregarded the
surrounding contextual circumstances, including Izetbegovié¢’s suspension of internationgl
negotiations, ongoing bilateral meetings with Muslims, as well as frequent bilateral agreéments and
negotiations, including the 6 May 1992 Graz Meeting as being one of a series of meetings
encouraged by the international community.2257 However, Praljak fails to show how these factors

and the evidence he cites demonstrate that the Trial Chamber erred in finding that the relevant

2250 prosecution’s Response Brief (Praljak), para. 39.

21 Trial Judgement, Vol. 1, para. 439.

2252 Trjal Judgement, Vol. 1, para, 439,

3 Trial Judgement, Vol. 1, para. 439.

2254 Trjal Judgement, Vol. 1, para. 439, fns 1030-1035, referring to, infer alia, Exs. PO0187, P00192, P09536, pp. 44-45
(French translation), Robert Donia, T(F). 1833-1835 (10 May 2006), Herbert Okun, T(F). 16663-16664 (2 Apr 2007).
3 See, e.g., Tadi¢ Appeal Judgement, para. 64; Sainovic et al. Appeal Judgement, paras 437, 464, 1296; Stanisi¢ and
Zupljamn Appeal Judgement, para. 99; Tolimir Appeal Judgement, para. 469.

226 See, e.g., Haradinaj et al. Appeal Judgement, para. 1291; Stanisi¢ and Zupljanin Appeal Judgement, para. 99;

Tolimir Appeal Judgement, para. 76.
i
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representatives held the 6 May 1992 -Graz Meeting to discuss the division of BiH along the

Banovina borders. His arguments are dismissed.

710.  Turning to Praljak’s contention that the purpose of the 5 and 26 October 1992 Meetings was
not to discuss BiH’s partition, but to find a solution to end the war or minimise its results, the
Appeals Chamber notes that Praljak points to a portion of the Presidential Transcripts which has no
plain and direct bearing on these meetings.zzs8 The Appeals Chamber also rejects Praljak’s
contention that the Trial Chamber drew an erroneous conclusion from unreliable documents which
should not have been admitted, as his submission is based entirely on a cross-reference to another
ground of appeal, which the Appeals Chamber dismisses elsewhere.””> His argurhents are thus

dismissed.

711.  Finally, the Appeals Chamber finds no merit in Praljak’s contention that the Trial Chamber
erred in inferring the existence of the J CE from events before its creation and considéring them out
of context.”2% Specifically, the Appeals Chamber observes that the Trial Chamber relied on events
which occurred before the JCE in order to infer the circumstances surrounding the formation of the
JCE in January 1993 as well as its CCP.?*®! Insofar as the Trial Chamber’s reliance on this evidence
was not used to convict the Appellants for conduct predating his contribution to the JCE, the
| Appeals Chamber finds no error in such an approach. In any event, the Appeals Chamber has
already considered specific arguments relating to “meetings and negotiations” that took place prior
to the formation of the JCE and dismissed them elsewhere.”** Praljék’s argument is therefore

dismissed.

712.  In light of the above, the Appeals Chamber finds that Praljak has failed to demonstrate that
the Trial Chamber erred in its findings on the meetings held in 1991-1992 generally, and
specifically, the 6 May 1992 Graz Meeting, as well as the 5 and 26 October 1992 Meetings. The
Appeals Chamber therefore dismisses Praljak’s grounds of appeal 6.1 in relevant part and 6.4.

(d) Petkovic¢’s appeal (Sub-grounds 2.2 and 2.3 in part)

713.  Petkovi¢ submits that the Trial Chamber erred in finding that he and other HZ H-B leaders

met with Mladi¢ at the 5 and 26 October 1992 Meetings to discuss the division of BiH.**®*

Specifically, Petkovié contends that: (1) he was not present during the 5 October 1992 Meeting; and

2258 See Praljak’s Appeal Brief, para. 114, referring to Ex. PO0498, pp. 73, 76.

229 See supra, paras 120-121, 129-132, 134-135, 138.

2260 The Appeals Chamber notes that Praljak refers to Exhibit 1D00896 without articulating how this document supports
his contention. See Praljak’s Appeal Brief, para. 126.

20! Trial Judgement, Vol. 4, paras 9-24, 41, 43-44.

262 Gee supra, paras 608-643. ,

2263 petkovic’s Appeal Brief, para. 11. See also Petkovié’s Appeal Brief, para. 14. /,/
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(2) the 26 October 1992 Meeting, which he attended, did not address the partition of BiH but the
“realization of the previous agreement to calm the front line near Mostar and to re-connect [the]

electric power in Jajce”.?*%*

714. The Prosecution responds that the fact that Petkovi¢ did not attend the meeting on

5 October 1992 is immaterial to the Trial Chamber’s ﬁnding.2265

With respect to the meeting of
26 October 1992, the Prosecution avers that Petkovi¢’s argument focuses on other topics discussed

during this meeting, ignoring Praljak’s statement of the division of BiH.**%

715.  Petkovic replies that the Prosecution: (1) implicitly acknowledges that he did not participate
in the 5 October 1992 Meeting; and (2) misinterprets Praljak’s statement about the ‘“Muslim
canton” at the meeting of 26 October 1992 as referring to the division of BiH, while “the word

‘canton’ necessarily implies an internal organizational unit” within BiH.*"’

716.  The Appeals Chamber notes that the Trial Chamber’s finding implies that Petkovié, among
| others, attended both meetings in October 1992,2268 although one of the Mladi¢ Diaries does not
explicitly indicate that Petkovi¢ was part of the Croatian delegation at the 5 October 1992
Meeting.2269 Nevertheless, the Appeals Chamber considers that Petkovi¢ has failed to démonstrate
that the issue of his absence at this meeting has any impact on the Trial Chamber’s finding that a
delegation from Croatia and the HZ H-B met with Ratko Mladi¢ to discuss the division of BiH.
Regarding Petkovic¢’s challenge to the 26 October 1992 Meeting, the Appeals Chamber observes
that the Trial Chamber arrived at the conclusion that the division of BiH was addressed at this
meeting by taking into account Praljak’s statement that “it is in our interesf that the Muslims get
their own canton so they have somewhere to move t0”.**’° The Appeals Chamber considers that,
while one of the Mladi¢ Diaries, which Petkovi¢ relies on, shows that Praljak also addressed the
adherence to the agreement on the front line near Mostar and the electric power near Jajce at this

2271

meeting,”"" this does not affect the Trial Chamber’s finding on the purpose of the meeting itself.

717. Based on the foregoing, the Appeals Chamber finds that Petkovi¢ has failed to show any
error in the Trial Chamber’s findings on the 5 and 26 October 1992 Meetings which occasioned a
miscarriage of justice. The Appeals Chamber therefore dismisses the relevant part of Petkovic’s

sub-grounds of appeal 2.2 and 2.3 in relevant part.

2264 petkovic’s Appeal Brief, para. 11, referring to Exs. P11376, P11380, pp. 1-2.
2% progecution’s Response Brief (Petkovic), para. 14.

2266 progecution’s Response Brief (Petkovic), para. 14.

2267 petkovié’s Reply Brief, para. 3 (emphasis in original).

2268 Tjal Judgement, Vol. 4, para. 18.

2269 py. P11376, p. 1.

2270 Tria] Judgement, Vol. 4, para. 18, referring to Ex. P11380, p. 3.

27 By, P11380, p. 1.
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4. Alleged errors in finding that the creation of the HZ H-B

was not merely a temporary defence initiative

718.  The Trial Chamber found that, although the HZ H-B was created in response to the “Serb
aggression”, its establishment “was not merely a temporary defence initiative”.”*’* The
Trial Chamber noted: (1) Ribi¢i¢’s evidence that the reference to the right to self-determination in
the decision establishing the HZ H-B proved that its establishment was not just an interim defensive
measure but was aimed at creating a “mini-State”;**"* and (2) Okun’s testimony that the creation of
the HZ H-B was designed to facilitate the annexation of the Croat-majority BiH territories to
Croatia and not merely to provide self-defence.””™* Based on the evidence of, inter alios, Witnesses
Ole BriX—Andersén, Ribi¢i¢, Lane, and Suad Cupina, the Trial Chamber concluded that the
“autonomous territorial entity desired by the HZ H-B was to exist either within BiH by forming an

alliance with Croatia, or directly as a[n] integral part of Croatia”.**"

(a) Prli¢’s appeal (Sub-grounds 9.1 and 9.6)

(i) Arguments of the Parties

719.  Prli¢ submits that the Trial Chamber erred by failing to consider whether there was a
B, specifically, that it was needed to “take care
2278

legitimate purpose for establishing the HZ(R) H-
of all Croats in BilI"??”” because they received inadequate protection and governmental services.
Prli¢ also argues that the Trial Chamber failed to propérly assess all relevant evidence.”®”® He
contends that the evidence shows that the HZ H-B was always part of BiH as an interim structure,
and was established “to fill a vacuum left by the defunct BiH state government”.”*® He assérts that
the Trial Chamber disregarded evidence showing that any BiH. municipality could join the HZ H-B
“debunking the notion that the HZ H-B had defined borders [as] more than 50 municipalities
joined” the HZ H-B.?*®! He argues that: (1) as the HZ H-B areas had no boundaries and covered a

272 Trial Judgement, Vol. 4, para. 15. See Trial Judgement, Vol. 1, paras 420-425, Vol. 4, para. 14
7 Trial Judgement, Vol. 4, para. 15 & fn. 39, referring to Ciril Ribi¢i¢, T(F). 25451 (10 Dec 2007), Exs. P08973,
PP, 48-49, P00302, PO0078, p. 1. ,

Trial Judgement, Vol. 4, para. 15.
275 Trja] Judgement, Vol. 4, para. 16 (internal references omitted). -
2276 prli¢’s Appeal Brief, paras 233, 235. See Prli¢’s Appeal Brief, para. 232. See also Appeal Hearing, AT. 125-126,
130-131, 154-157 (20 Mar 2017). ‘
277 prli¢’s Appeal Brief, para. 235 & fn. 666, referring to, inter alia, Zdravko Sandevié, T. 28605-28609, 28688-28695
(27 May 2008), 28744-28746 (28 May 2008), Radmilo Jasak, T. 48881-48882 (25 Jan 2010). ’
278 prli’s Appeal Brief, para. 235, referring to Prli¢’s Appeal Brief, paras 30, S1 (sub-grounds of appeal 1.1-1.2). See
also Appeal Hearing, AT. 129-130, 132 (20 Mar 2017). Prli¢ also argues that the Trial Chamber failed to consider
evidence necessary to understanding the chronology of events. Prli¢’s Appeal Brief, para. 234, referring to Prli¢’s
A;Jpeal Brief, paras 27-28, 36-41 (sub-ground of appeal 1.1).
2" pr1i¢’s Appeal Brief, para. 262.
250 Pprli¢’s Appeal Brief, para. 267, referring to, infer alia, Mile AkmandZié, T. 29445-29448, 29625-29631
(17 June 2008).
8L Prli¢’s Appeal Brief, para. 268. See also Appeal Hearing, AT. 134 (20 Mar 2017).
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large part of BiH, the view that the HZ H-B was an attempt to reconstitute the Banovina borders

was absurd;***? and (2) the HVO was devoted to defending BiH soverei gnty. %

720. Moreover, Prli¢ submits that, in finding that the HZ H-B was established to create a
“mini-State” aligned with Croatia, the Trial Chamber erroneously relied on the evidence of Ribici¢,
Brix-Andersen, Lane, and Okun.??® According to Prli¢, Ribici¢ testified that the HZ H-B was not a
“mini-State”,**®> and his evidence that the goal of the HZ H-B was to be connected with Croatia is
speculative.”*® Prli¢ argues that the Trial Chamber ignored that, in his book, Ribi&i¢ explained that
he changed his analysis of the HZ H-B after reading the Presidential Transcript of 27 December
1991.7%7 Prli¢ further contends that: (1) Brix-Andersen’s evidence is speculative as he had no
personal knowledge about BiH and never met with Boban, Prli¢, Stoji¢, or KreSimir Zubak;2288
(2) Lane was unreliable and “demonstrated a profound ignorance of the HZ H-B’s structure, its

- leadership, BiH, and the ongoing peace plans while he was in sitw”’;? and (3) Cupina gave

contradictory testimony and lacked credibility.2290

721.  The Prosecution responds that Prli¢ “identifies no authority supporting his novel ‘legitimate
purpose’ rule”,**! and that the Trial Chamber found that while the HZ(R) H-B may also have
served defence-related purposes, it was designed to be annexed or closely allied to Croatia.**** The
Prosecution submits that while Prli¢ claims that the HZ H-B never had defined borders, in

June 1993 he asserted otherwise.”*> It also contends that Prli¢’s assertions on Ribidic’s testimony

2282 prli¢’s Appeal Brief, para, 268; Appeal Hearing, AT. 136 (20 Mar 2017). Prli¢ also argues that the HZ H-B never

sought independence. Prli¢’s Appeal Brief, para. 268; Appeal Hearing, AT. 136 (20 Mar 2017).

2283 prii¢’s Appeal Brief, para. 268.

2% Prli¢’s Appeal Brief, para. 262, referring to Prli¢’s Appeal Brief, grounds of appeal 4 and 6. Prli¢ also adopts his

submissions made in his sub-grounds of appeal 1.1 and 1.3, which the Appeals Chamber dismisses elsewhere. Prlié’s

Appeal Brief, para. 263, referring to Prli¢’s Appeal Brief, paras 36, 82 (sub-grounds of appeal 1.1 and 1.3). See supra,
aras 168-176.

B Prli¢’s Appeal Brief, para. 264, referring to Ciril Ribi¢i¢, T. 25462-25463 (10 Dec 2007), T. 25586-25588

(11 Dec 2007).

*28 prii¢’s Appeal Brief, para. 264, referring to Ex. P08973, p. 52, Milan Cvikl, T. 35384-35386 (14 Jan 2009).

287 Prli¢’s Appeal Brief, para. 264, referring to Ex. 1D02036, pp. 6-7, Ciril Ribii¢, T. 25554-25555, 25582-25583

(11 Dec 2007). :

288 Prli¢’s Appeal Brief, para. 265, referring to Ex. P10356, pp. 10742, 10752, 10792. Prli¢ argues that

Brix-Andersen’s evidence was that “there was never a clear agenda”. Prli¢’s Appeal Brief, para. 2635, referring to

Ex. P10356, p. 10831. ’

2% Prli¢’s Appeal Brief, para. 266, referring to Raymond Lane, T. 23703-23704, 23721-23733, 23739-23740,

23770-23771, 23775-23776, 23779-23781, 23789-23794 (15 Oct 2007), Prli¢’s Appeal Brief, paras 202-203

(sub-ground of appeal 6.2).

2% prli¢’s Appeal Brief, para. 266, referring to Safet Idrizovié, T. 9898 (9 Nov 2006), Slobodan Praljak,

T. 40391-40393 (19 May 2009), Exs. 2D00073, 2D00072, 2D00076.

791 prosecution’s Response Brief (Prli€), para. 159. The Prosecution argues that Prli¢ fails to explain the relevance of

the chronology of the events leading to the establishment of the HZ H-B and how it renders the Trial Chamber’s

conclusions unreasonable. Prosecution’s Response Brief (Prlic), para. 160.

292 prosecution’s Response Brief (Prli¢), para. 159. See Prosecution’s Response Brief (Prli¢), para. 155. The

Prosecution argues that Prli¢ ignores his own admission that Tudman, Boban, and Sufak created another plan to

integrate a part of BiH into Croatia. Prosecution’s Response Brief (Prli¢), para, 159, referring to Ex. PO9078, pp. 64-66.

2% Prosecution’s Response Brief (Prli¢), para. 160, referring to Exs. PO7856, pp. 46-47, P09712 (confidential), p. 14.
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are contradicted by his own evidence,”®* and that he fails to show how the Trial Chamber

unreasonably relied on the evidence of Brix-Andersen, Lane, Okun, and Cupina.2295

(ii) Analysis

722.  Prli¢’s first argument is essentially that the conclusion that the HZ H-B was iﬁtended to
facilitate the establishment of a Croatian entity, that was either to join Croatia or be an autonomous
entity within BiH forming an alliance with Croatia, is not the only reasonable inference that can be
drawn from the evidence.??* Notably, Prli¢ argues that the HZ H-B was necessary to “take care of
all Croats in BiH”, but the evidence he relies on does not call into question the Trial Chamber’s
assessment and findings.2297 In this respect, the Appeals Chamber observes that the Trial Chamber

» 229 assertions that the Bosnian Croats were subject to direct

2299

did consider the “Serb aggression”,
occupation by Serbia, and the need for protection due to the lack of action by the government,
well as evidence that the HZ H-B “was defined as being a Croatian entity that guaranteed the nghts
of Croats” 200 Thus, Prlic’s argument concerning the purpose for establishing the HZ H-B is

dismissed.?*!

723. Regarding Prli¢’s arguments that the HZ H-B was always part of BiH and functioned as an
interim structure within BiH, the Appeals Chamber considers that Prli¢ neither explains how these
assertions would impact the Trial Chamber’s findings nor shows how the evidence he refers to
supports his claims. Specifically, Prli¢’s assertion that the HZ H-B was always part of BiH does not
stand in contradiction with the Trial Chamber’s particular finding that “the said autonomous
territorial entity desired by the HZ[ JH-B was to exist either within BiH by forming an alliance with

Croatia, or directly as a[n] integral part of Croatia”.*"*

724. In relation to Prli¢’s argument that the HZ H-B had no boundaries, the Appeals Chamber

observes that the Trial Chamber considered various pieces of evidence in concluding that the

2% prosecution’s Response Brief (Prlic), para. 157. See also Prosecution’s Response Brief (Prlic), para. 156, referring
to Ex. P00498.

2% prosecution’ s Response Brief (Prlic), para. 158.

2% See Prli¢’s Appeal Brief, paras 232-233, 235.

297 See Zdravko Sandevié, T. 28688-28695 (27 May 2008) (testimony that he, as an ambassador, was concerned with
the protection of the Croatian people who were in BiH); Radmilo JaSak, T. 48881 (25 Jan 2010) (testimony that the HZ
H-B was organised to help all Croats in villages where they were in the majority).

2298 Trial Judgement, Vol. 4, para. 15.

2% Trjal Judgement, Vol. 1, para. 413 & fn. 951. See Trial Judgement, Vol. 1, para. 415. See also Trial Judgement,
Vol. 4, para. 7 (summary of similar arguments presented at trial by the Appellants).

2% Trial Judgement, Vol. 4, para. 14.

20! With regard to Prli¢’s argument on the chronology of the events, the Appeals Chamber notes that it is entirely based
on a cross-reference to his sub-ground of appeal 1.1, which the Appeals Chamber dlsrmsses elsewhere. See supra,
.paras 168-176.

292 Trigl Judgement, Vol. 4, para. 16 (internal references omitted). See Trial Judgement, Vol. 4, para. 10. The
Appeals Chamber also dismisses Prli¢’s argument that the HZ H-B never sought independence as the evidence he cites
in support thereof is not relevant. See Miomir Zuzul, T. 27696-27698 (7 May 2008).
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intention was to set up a Croatian entity that reconstituted, at least in part, the borders of the

Banovina.?*%?

Against this background, Prli¢’s reference to evidence indicating that
50 municipalities joined the HZ H-B*%* falls short of showing any error in the Trial Chamber’s
assessment of the relevant evidence as well as in its conclusion. The Appeals Chamber also
considers Prli¢’s contention that the HVO defended BiH sovereignty to be unpersuasive, especially
as he fails to address the Trial Chamber’s consideration of evidence showing that the HVO was
established “as the supreme body for the defence of the Croatian people in the HZ H-B”.2 Thus,
the Appeals Chamber finds that Prli¢ fails to show that no reasonable trier of fact could have arrived

at the Trial Chamber’s conclusions.?>* Prli¢’s arguments are therefore dismissed.

725.  As regards Prli¢’s argument that the Trial Chamber ignored evidence of Ribi¢i¢ changing
his analysis on the HZ H-B after having read the Presidential Transcript of 27 December 1991, the
Appeals Chamber recalls that a trial chamber need not refer to every witness testimony or every
piece of evidence on the record and that there is a presumption that the trial chamber evaluated all
the evidence presented to it, as long as there is no indication that the trial chamber completely
disregarded evidence which is clearly relevant.””” The Appeals Chamber is not convinced that the
Presidential Transcript of 27 December 1991, to which Prli¢ refers, is clearly relevant to the reasons
for establishing the HZ H-B. Additionally, the Appeals Chamber finds that neither Ribici¢’s
testimony nor his book which Prli¢ cites show that RibiCi¢ “changed his legal analysis and

opinion”. 2% Further, Prli¢’s assertion that Ribi&i¢ testified that the HZ H-B was not a “mini-State”

is not supported by the section of the evidence which he cites. >

2303 prjal Judgement, Vol. 4, paras 13-16, 22, 24, and references cited therein. Notably, the Trial Chamber concluded
that the HZ H-B consisted of 30 municipalities. Trial Judgement, Vol. 1, para. 425, Vol. 4, para. 14.

2% The Appeals Chamber notes that, under his sub-ground of appeal 9.1, Prlié cites testimony concerning the HZ H-B
having no borders. Prli¢’s Appeal Brief, para. 235. See, e.g., Zdravko Sancevié, T. 28745 (28 May 2008); Zoran Bunti¢,
T. 30796-30797 (16 July 2008); Filip Filipovié, T. 47762 (7 Dec 2009) (testifying that the territory of Herceg-Bosna
was never defined to his knowledge). The Appeals Chamber considers that by doing so, Prli¢ in effect challenges the
weight given by the Trial Chamber to these pieces of evidence. Recalling the broad discretion afforded to the Trial
Chamber in assessing the appropriate weight to be accorded to the evidence, the Appeals Chamber finds that Prlic fails
to show an error by the Trial Chamber in this regard. See Popovic et al. Appeal Judgement, para. 131.

2% Trjal Judgement, Vol. 1, para. 436. See also Trial Judgement, Vol. 4, para, 15.

296 See supra, para. 719. :

29 Kyvocka et al. Appeal Judgement, paras 23-24. See also Tolimir Appeal Judgement, paras 53, 161, 299; Popovic et
al. Appeal Judgement, paras 925, 1017.

2% See Ex. 1D02036, pp- 6-7 (a foreword in a book authored by Ribi¢i¢ stating that the Presidential Transcript of
27 December 1991 “considerably influenced [his] final opinion on Herceg-Bosna and its mistakes™); Ciril Ribiéi¢,
T. 25554-25555 (in which Ribi¢i¢ confirmed that he placed a high premium on the Presidential Transcript of
27 December 1991), 25582-25583 (in which the parties discussed procedure issues about Ribi¢ié’s testimony
concerning the Presidential Transcript of 27 December 1991) (11 Dec 2007). See Prlié’s Appeal Brief, para. 264 &
fns 739-740.
2% Ciril Ribi¢i¢, T. 25462-25463 (10 Dec 2007), T. 25586-25588 (11 Dec 2007).

f’f
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726. The Appeals Chamber is also not persuaded by Prli¢’s argument that Ribici¢ and
Brix-Andersen speculated about the goal of the HZ H-B.”' In this respect, the Appeals Chamber
notes that the Trial Chamber clearly accepted Ribici¢’s and Brix-Andersen’s statements after
considering various pieces of evidence. ! Notably, Brix-Andersen expressed his evaluation of the
situation, while expressly stating his position and sources of information.”'? Prli¢ merely offers his
own assessment of the evidence without showing that the Trial Chamber erred in giving weight to
this contested evidence. Similarly, the Appeals Chamber dismisses Prli¢’s contention that Lane was
an unreliable witness, as he only seeks to replace the Trial Chamber’s assessment of Lane’s
evidence with his own without showing an error.”" Finally, with regard to Cupina, the
Appeals Chamber observes that the Trial Chamber considered that certain discrepancies weakened
the credibility of his testimony in part,”'* but in relation to the issue at hand, it relied on his
testimony along with other evidence. " Thus, the Appeals Chamber is not satisfied that the

2316

Trial Chamber erred in relying on the evidence of Ribi¢i¢, Brix-Andersen, Lane, or Okun, and

dismisses Prli¢’s arguments accordingly.

727. Inlight of the above, the Appeals Chamber dismisses Prli¢’s sub-grounds of appeal 9.1 and
9.6 challenging the Trial Chamber’s findings that the creation of the HZ H-B was not merely a

temporary defence initiative.

(b) Stoji¢’s appeal (Ground 1 in part)

728.  Stoji¢ submits that, in reaching its conclusion about the Ultimate Purpose of the JCE, the
Trial Chamber “disregarded the context of Serbian aggression”.!’ Stoji¢ argues that the
Trial Chamber focused only on the creation of the HZ H-B in November 1991 and disregarded its
own findings or clearly relevant evidence on the HVO formation, namely, that the HVO was

created as a defensive response to the Serbian offensive against BiH,**'® and to protect the

210 See Prli¢’s Appeal Brief, para. 264, referring to Ex. PO8973, p. 52 (Ribicic¢’s legal analysis in which he says that it

did not proceed directly from certain enactments that the intention was to integrate with Croatia, “although it could have

~ been the well concealed, ultimate goal in establishing the HZ H-B”), Milan Cvikl, T. 35384-35386 (14 Jan 2009)

(expressing surprise at Ribici¢’s report).

21 ral Judgement, Vol. 4, para. 15 & fns 36, 39, 41-42.

12 gee Ex. P10356, pp. 10724-10725. .

1 The Appeals Chamber notes that it considers and dismisses Prli¢’s arguments concerning Lane’s elsewhere. See

. supra, paras 215-218. ‘ '

2 See Trial Judgement, Vol. 1, para. 285 (considering Cupina’s evidence on whether there were ABiH prisoners in

Mostar).

2315 Trjal Judgement, Vol. 4, para. 15, fo. 42.

216 The Appeals Chamber notes that Prli¢ does not present any specific arguments on the Trial Chamber’s reliance on

Okun’s evidence. ’

217 $t0ji¢’s Appeal Brief, para. 17. See Stoji¢’s Appeal Brief, paras 9, 18.

218 Stojic’s Appeal Brief, paras 17-18, referring to Trial Judgement, Vol. 1, paras 408, 415, 434, 436, Vol. 4,

paras 14-15; Appeal Hearing, AT. 264-265, 290-291 (21 Mar 2017). %/
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“Croatian people as well as other people:s”.m9 In reply, Stoji¢ argues that the inferences drawn

from the evidence were not the only reasonable ones available.”*?

729. The Prosecution responds that the Trial Chamber: (1) “did not disregard the context of Serb

221 and (2) considered the evidence Stoji¢

2322

aggression” and that its conclusions were reasonable;

cites, which states that the HVO was not established only for defence purposes.

730. The Appeals Chamber recalls that the Trial Chamber considered the context of the “Serb

2323 a5 well as the evidence Stojié cites.*** In this respect,

aggression” in arriving at its conclusions
the Appeals Chamber finds that Stojic¢’s arguments regarding HVO policies show no error in the
Trial Chamber’s findings. Further, insofar as Stoji¢ argues that there is another reasonable inference
that can be drawn from the evidence, the Appeals Chamber finds that he merely disagrees with the
Trial Chamber’s conclusion without showing an error. Therefore, the relevant parts of Stojié’s

ground of appeal ‘1 are dismissed.

(c) Praljak’s appeal (Ground 6.2 in part)

(1) Arguments of the Parties

731. Praljak submits that the Trial Chamber erred in concluding that the HZ H-B officials
established a Croatian “mini-State” within BiH by failing to consider various factors.”*** Praljak
contends that, at the time of the first meetings between the Croat leaders, BiH was not an
independent State and there was a legitimate fear concerning Serb aggression.”?° He also contends
that the only conclusion that can be drawn from the HZ H-B’s establishment — which was
consistent with the SRBiH Constitution — is that the Croat people wished to exercise their right of
self-determination.”®®’ Praljak also submits that the HZ H-B’s establishment was in line with

international plans and agreements to strengthen the RBiH as a State of three constituent nations,

219 Stojic’s Appeal Brief, para. 18, referring to Exs. P08973, p. 44, PO0151, Arts 1-2; Appeal Hearing, AT. 265-266
(21 Mar 2017)
2320 Stqu s Reply Brief, para. 7.

*! Prosecution’s Response Brief (Stoji¢), para. 16, referring to Trlal Judgement, Vol. 4, para. 15. The Prosecution also
repeats its argument that Tudman, Boban, and Sufak created another plan to integrate a part of BiH into Croatia.
Prosecution’s Response Brief (Stojic), para. 16, referring to Ex. PO9078, pp. 64-66. See supra, fn. 2292.

722 prosecution’s Response Brief (Stojic), para. 16, referring to Ex. PO8973, pp. 44, 48-49, 51. The Prosecution asserts
that one of the HVO’s objectives was to defend “the sovereignty” of the HZ H-B. Prosecution’s Response Brief
(Stopc), para. 16, referring to Ex. PO0151, Art. 2.
>3 See supra, paras 718, 722.
2324 See Trial Judgement, Vol. 1, para. 436 & fn. 1015 (referring to Ex. POO151 concerning the HVO’s establishment),
Vol. 4, para. 15, fn. 33 (referring to Ex. P08973, p. 44).
2325 Praljak’s Appeal Brief, heading before para. 107, See Praljak’s Appeal Brief, para. 118.
2326 praljak’s Appeal Brief, paras 107, 109, 111. Praljak argues that the Serbs had de facto control over a great portion
of the territory when the future of BiH was uncertain. Praljak’s Appeal Brief, para. 111.
;l /(/
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and that it was never intended to establish a separate State.”*”® According to Praljak, the HVO was
established to protect all people in the HZ(R) H-B and was necessary in light of the Serb offensive
actions in BiH.**?° Praljak further contends that the Trial Chamber should have more carefully
assessed the evidence of, inter alios, Okun and Galbraith, “who pursued [...] the policy of their

States” 2330

732.  The Prosecution responds that Praljak ignores the Trial Chamber’s findings and evidence

relied on, raises irrelevant issues, and repeats his trial arguments without showing an error.?**!

(i1) _Analysis

733.  The Appeals Chamber first recalls that the Trial Chamber considered that the HZ H-B was

»#%2 and finds that Praljak fails to show how the fact

created against a backdrop of “Serb aggression
that BiH was not an independent State at the relevant time impacts on the Trial Chamber’s findings.
Praljak also fails to demonstrate that the alleged desire of the BiH Croats to exercise their right of
self-determination is in contradiction to the Trial Chamber’s conclusions.”**® Further, by arguing
that this is the only conclusion that can be drawn, Praljak merely offers his own interpretation of the
evidence without showing that the Trial Chamber’s conclusions were unreasonable. In this regard,
the Appeals Chamber observes that the Trial Chamber specifically referred to Ribi¢ié’s evidence
that the reference to the right to self-determination in the decision eétablishing the HZ H-B proved
that its establishment was not just an interim defensive measure but was aimed at creating a
“mini-State”.*** For the same reasons, the Appeals Chamber finds Praljak’s argument that the HZ
H-B was never intended to be a separate State to be unconvincing and also finds that the evidence

he cites does not call into question the Trial Chamber’s findings.?** Notably, the Trial Chamber

evaluated issues similar to those Praljak raises in support of his argument.233 % Regarding Praljak’s

327 Praljak’s Appeal Brief, paras 108, 117. See Praljak’s Appeal Brief, para. 111; Praljak’s Reply Brief, para. 24.
Praljak also contends that the only objective of the Croatian BiH leaders was to ensure equality of rights for the BiH
Croats with the two other constituent people. Praljak’s Appeal Brief, para. 116,

328 Praljak’s Appeal Brief, paras 115-117. Praljak argues that the “BiH Croats never ceased to participate in BiH
central organs and continuously made efforts [for] coordinated/joint actions”. Praljak’s Appeal Brief, para. 116.

2 praljak’s Appeal Brief, para. 113, referring to Ex. P00152. Praljak asserts that the HVO had no objective contrary to
the overall BiH interests and became an integral part of the united forces of the RBiH. Praljak’s Appeal Brief, para. 113.
230 praljak’s Appeal Brief, para. 117.

231 Prosecution’s Response Brief (Praljak), paras 41-42. See Prosecution’s Response Brief (Praljak), para. 40. The
Prosecution submits that “Praljak points to no evidence showing HVO support to the ABiH [...] detrimental to the
HVO’s campaigns in the HZ(R) H-B”. Prosecution’s Response Brief (Praljak), para. 37.

%2 See supra, paras 718, 722, 730.

233 See Trial Judgement, Vol. 4, para. 15.

»* Prial Judgement, Vol. 4, para. 15.

33 See Praljak’s Appeal Brief, paras 108, 112-113, 115, referring to, infer alia, Exs. 1D00896, 1D00892, 1D01312.

236 gee, e, g., Trial Judgement, Vol. 1, paras 423 (noting Tudman’s announcement that the HZ H-B’s establishment did
not constitute a decision to separate from BiH), 438 (noting that the principles of the Cutileiro Plan envisaged the
continuity of BiH while nevertheless dividing the State into three, non-contiguous territorial entities), 446 (noting that
the Vance-Owen Peace Plan was based on multi-ethnicity, decentralisation and democracy).
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argument that the HVO was created to protect all people in BiH, the Appeals Chamber notes that
the Trial Chamber, relying on various pieces of evidence, including Exhibit P00152 (an 8 April
1992 decision signed by Boban on the creation of the HVO) cited by Praljak,”* found that the
HVO Was established to defend the Croatian people in the HZ H-B.** ® Moreover, Praljak fails to
show an error in the Trial Chamber’s finding that the establishment of the HZ-H-B was aimed at
creating a mini-State. Additionally, the Appeals Chamber considers Praljak’s final -argument
regarding the Trial Chamber’s assessment of certain witnesses’ testimonies to be speculative and
notes that he fails to provide any support for this contention. Thus, the Appeals Chamber dismisses

the relevant parts of Praljak’s sub-ground of appeal 6.2.

5. Alleged errors concerning the BiH Croat delegation’s agreement with the

Vance-Owen Peace Plan principles and Tudman’s involvement in negotiations

734.  The Trial Chamber found that, during the international peace negotiations in January 1993,
the constitutional principles of the Vance-Owen Peace Plan were proposed.”*” The Trial Chamber
noted Okun’s testimony that the “delegation of BiH Croats”, which consisted of Tudman, Boban,
Petkovié, and Mile Akmadzi¢ was not genuinely in agreement with these principles, but accepted
them “in order to get the Serbs to sign”, while being fully aware that they would be amended
later.**® The Trial Chamber also observed, in relying on Okun’s testimony, that, while not
officially the head of the BiH Croat delegation, Tudman “was so in fact”, as Boban needed his

approval before taking decisions.”**!

(a) Prli¢’s appeal (Sub-ground 9.9)

735. Prli¢ submits that the Trial Chamber, relying exclusively on Okun’s uncorroborated
testimony, erred in finding that Tudman was the de facto head of the BiH Croatian delegation at the
ICFY.?* Prli¢ argues that Tudman was asked by the international community to participate in

peace negotiations and that the Trial Chamber ignored evidence of this role.”?* He also contends

237 praljak’s Appeal Brief, para. 113, referring to Ex. P00152.

2338 Trial Judgement, Vol. 1, para. 436. See supra, para. 724.

2% Trial Judgement, Vol. 1, para. 445, Vol. 4, para. 20, referring to, inter alia, Herbert Okun, T(F). 16731-16732
(2 Apr 2007). See Trial Judgement, Vol. 1, paras 442-444, 446-451,

2% Trial Judgement, Vol. 4, para. 20, referring to Herbert Okun, T(F). 16673-16674, 16735-16736 (2 Apr 2007). See
Trial Judgement, Vol. 1, para. 443.

24! Trial Judgement, Vol. 1, para. 443, Vol. 4, para. 20, referring to Herbert Okun, T(F). 16675 (2 Apr 2007).

2 prie’s Appeal Brief, para. 273.

24 prli¢’s Appeal Brief, paras 273-274, referring to, inter alia, Miomir Zuzul, T. 27820-27821 (8 May 2008),

T.31137-31138 (22 July 2008). )
4
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that the diaries authored by Okun did not mention Tudman as the de facto head of the

delegation.>**

736. The Prosecution responds that Prli¢ fails to show how the impugned finding affects the
verdict but that, in any event, the Trial Chamber reasonably relied on Okun’s first-hand account of

events. 2345

737. The Appeals Chamber observes that by solely relying on Okun’s testimony, the
Trial Chamber stated that while Tudman was not officially the head of the BiH Croat delegatioﬁ, he
“was so in fact”.**® To the extent that Prli¢ argues that the Trial Chamber’s impugned finding was
supported only by Okun’s uncorroborated testimony, the Appeals Chamber recalls that a
trial chamber has the discretion to decide in the circumstances of each case whether corroboration is
necessary or whether to rely on uncorroborated, but otherwise credible, witness testimony.2347 It
also notes that Prli¢ does not contest Okun’s credibility in this context. The Appeals Chamber
therefore finds Prli¢’s argument to be unpersuasive. Regarding Tudman’s role in the peace
negotiations, the Appeals Chamber considers that Prli¢ fails to explain how this role is inconsistent
with the Trial Chamber’s finding that Tudman was in fact the head of the BiH Croatian
~ delegation.”*® Further, whether Tudman was asked to participate in peace negotiatiohs is irrelevant

to the issue of his authority, and the evidence that Prli¢ contends was ignored by the Trial Chamber

does not call into question the impugned finding.” * His arguments are therefore dismissed.

738. In relation to the contention that Okun’s diaries did not mention Tudman as the de facto
head of the BiH Croatian delegation, the Appeals Chamber notes that the only evidence cited by
Prli¢ refers to the cross-examination of Okun during which he specifically clarified that his diaries
indicated that Tudman was in fact the representative of the Croat people.”**® The Appeals Chamber
observes that the Trial Chamber noted that Boban sought Tudman’s approval before taking

decisions.”! Further, the Trial Chamber considered Okun’s testimony and concluded that “Tudman

244 prli¢’s Appeal Brief, para. 273, referring to Herbert Okun, T. 16656-16658 (2 Apr 2007), T. 16821-16823
(3 Apr 2007), T. 16888-16889 (4 Apr 2007).

Prosecutlon s Response Brief (Prlic), para. 162. See also Appeal Hearing, AT. 182 (20 Mar 2017).

% See supra, para. 734,

" Popovic et al. Appeal Judgement, paras 243, 1264; D. MiloSevi¢ Appeal Judgement, para. 215. See also Kordic and
Cerkez Appeal Judgement, para. 274.
248 See, e.g., Trial Judgement, Vol. 1, para. 443, Vol. 4, para. 20.
2% See Miomir Zuzul, T. 27820-27821 (8 May 2008) (testifying that the international community wanted Tudman to
participate in peace negotiations as it would be more efficient), T.31137-31138 (22 July 2008) (stating that the
international community asked Tudman to use his influence in the peace negotiations and that Tudman “had quite an
influence over the Croat representatives”).
250 Herbert Okun, T. 16821-16823 (3 Apr 2007).
2351 Trjal Judgement, Vol. 1, para. 443, referring to Herbert Okun, T(F) 16675 (2 Apr 2007).
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also took part in the negotiations, and had influence over the BiH Croatian representatives”.23 °2 On
this issue, the Appeals Chamber recalls that a trial chamber has broad discretion in assessing the
appropriate weight and credibility to be accorded to the evidence.”®® Thus, even if Prlic’s
contention is accurate, the Appeals Chamber finds that he has failed to show that the Trial Chamber
erred in giving little or no weight to the alleged absence of any mention in Okun’s diaries that

Tudman was in fact the head of the delegation. Prli¢’s argument is thus dismissed.

739. In light of the above, the Appeals Chamber finds that Prli¢ has failed to show that no
reasonable trier of fact could have concluded that Tudman, although not officially the head of the

BiH Croatian delegation at the ICFY, was so in fact. Prli¢’s sub-ground of appeal 9.9 is dismissed.

(b) Praljak’s appeal (Sub-grounds 5.1 in part, 5.2 in part, and 5.3)

(i) Arguments of the Parties

740.  Praljak submits that the Trial Chamber erroneously considered Okun’s speculative
testimony that the BiH Croats accepted the Vance-Owen Peace Plan principles despite not being
genuinely in agreement with them.?*** Praljak argues that the Trial Chamber went “even beyond
[Okun’s] statement” as he was not able to ascertain that the Croats were fully aware that the
principles would be amended.”*® Praljak also argues that the Trial Chamber failed to consider
Exhibit PO0866, which indicates that shortly before the plan’s acceptance, “Tudman stated that it
was now pbssible to discuss the internal organisation of BiH as a federal community of three

nations”.?>%

741.  Praljak further submits that the Trial Chamber improperly assessed Okun’s testimony in
finding that Tudman was the “real chief” of the BiH Croatian delegation at the ICFY and that
Boban needed to o‘btain his approval.>*? Specifically, he argues that Okun’s testimony did not show
or support a finding that: (1) Tudman took part in the negotiations;”>>* (2) Boban stated that he

needed Tudman’s approval;** and (3) a conversation which Okun had with Tudman confirmed

2352 Trjal Judgement, Vol. 1, para, 443, In a passage cited by Prli¢, Okun also testified that Tudman “was the boss” and
was “the very important person”. Herbert Okun, T. 16888 (4 Apr 2007). See Prli¢’s Appeal Brief, para. 273.

2% popovic et al. Appeal Judgement, para, 131.

235 praljak’s Appeal Brief, para. 84.

3% Praljak’s Appeal Brief, para. 84, referring to Herbert Okun, T. 16735-16736 (2 Apr 2007).

250 praljak’s Appeal Brief, para, 84, referring to Ex. PO0866, p. 9.

257 prajjak’s Appeal Brief, paras 89, 92. See Praljak’s Appeal Brief, paras 90-91.

2% Praljak’s Appeal Brief, paras 90-92, referring to Herbert Okun, T. 16673, 16675 (2 Apr 2007); Appeal Hearing,
AT, 387 (22 Mar 2017).

2% Praljak’s Appeal Brief, paras 90, 92. According to Praljak, Okun’s testimony concerning consultations between
Boban and Tudman is based on what Boban might have said to Okun in informal conversations, and is not a reflection
of Boban’s remarks during negotiations. Praljak’s Appeal Brief, para. 90, referring to Herbert Okun, T. 16675

(2 Apr 2007).
W
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that the latter was in fact the head of the delegation.2360 Praljak also argues that had Tudman
participated in negotiations, he would not have needed to ask Okun to keep him informed or to

express his readiness to deal with the issues raised.?*"

742.  The Prosecution responds that Praljak repeats his trial arguments without showing an error

2362

or an impact, and seeks to substitute his assessment of evidence for that of the Trial

Chamber.?*®?

(i) Analysis

743. Regarding the acceptance of the Vance-Owen Peace Plan principles by the BiH Croatian
delegation, the Appeals Chamber has reviewed the portion of Okun’s evidence relied on by the
Trial Chamber.*** Okun testified that “[the BiH Croatian delegation] did not like the principles but
went along with them because they knew, again, that there would have to be, or they thought there
would have to be, some adjustment in the principles if the co-chairmen were to gain Serb
acceptance”.zg’65 Based on these considerations, Praljak fails to show that the Trial Chamber
unreasonably relied upon this evidence in concluding that the BiH Croatian delegation was “fully
aware that [the principles] would later be amended”.***® Thus, Praljak’s arguments on this issue are
unconVincing, particularly as Okun’s testimony was based on his first-hand knowledge of the
events. In this regard, the Appeals Chamber finds that Praljak fails to show that the Trial Chamber

improperly assessed or erroneously exercised its broad discretion in considering this evidence.”"’

744.  Concerning Tudman’s statement reflected in Exhibit PO0O866 regarding his readiness to

H,>% the Appeals Chamber notes that the Trial Chamber was

discuss the internal organisation of Bi
aware of and considered this evidence in noting that Tudman advocated the existence and
legitimacy of the BiH Croatian people to protect the Croatian borders.” % Moreover, Praljak does
not show any error by the Trial Chamber, particularly as Tudman’s statement is in line with the

impugned finding. Praljak’s argument is dismissed.

2% praljak’s Appeal Brief, paras 91-92.

261 prajjak’s Appeal Brief, para. 91, referring to Herbert Okun, T. 16675 (2 Apr 2007).

2362 prosecution’s Response Brief (Praljak), para. 41, referring to, inter alia, Ex. PO0866, p. 9.
2363 progecution’s Response Brief (Praljak), para. 34.

2364 Trial Judgement, Vol. 4, para, 20.

2% Herbert Okun, T. 16735-16736 (2 Apr 2007). Okun also testified that the Croatian delegation “could accept the
Vance-Owen Plan in the secure knowledge that it would not go anywhere because of Bosnian Serb rejection”. Herbert
Okun, T. 16735 (2 Apr 2007).

236 Trjal Judgement, Vol. 4, para. 20.

267 See Popovid et al. Appeal Judgement, para. 131.
2% See supra, para. 740. ,

239 Trial Judgement, Vol. 4, para. 15 & fn. 35.
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745.  Turning to Praljak’s arguments on Tudman’s role in the negotiations, insofar as he argues
that the Trial Chamber relied only on Okun’s testimony, the Appeals Chamber has considered and

2370

dismissed a similar argument,” "™ and Praljak fails to present any new submissions on this point.

The Appeals Chamber recalls that the Trial Chamber considered that Tudman took part in the

27! and while not officially the

negotiations, had influence over the BiH Croatian representatives,
head of the BiH Croatian delegation, was so in fact because Boban needed his approval before
taking decisions.”*”* Praljak disputes these findings by citing the same evidence considered by the
Trial Chamber and therefore merely offers his own interpretation of the evidence without showing

. . 2373
an error in the Trial Chamber’s assessment of the same.?’

746. The Appeals Chémber also considers Praljak’s remaining argument — that had Tudman
participated in negotiations, he would not have needed to ask Okun to keep him informed or to
express his readiness to deal with the issues raised — to be unmen'torious.zé74 Regardless, Praljak
fails to show how the argument, particularly on T‘udm‘an’é request to be informed and his
willingness to deal with issues, calls the Trial Chamber’s findings into question. His arguments are

thus dismissed.

747.  For the foregoing reasons, the Appeals Chamber finds that Praljak has failed to demonstrate
an error in the Trial Chamber’s assessment of Okun’s testimony regarding the Croatian delegation’s
acceptance of the Vance-Owen Peace Plan principles at the ICFY and Tudman’s role in the

negotiations. The Appeals Chamber therefore dismisses Praljak’s sub-grounds of appeal 5.1 and

5.2, both in part, as well as his sub-ground of appeal 5.3.

6. Alleged errors in finding that the HZ H-B leaders established a “mini-State” within BiH

748. The Trial Chamber found that in the months following the signing of the Vance-Owen
Peace Plan by the BiH Croats and until August 1993, the HZ H-B leaders gradually established a

Croatian “mini-State” within BiH, with the primary objective of preserving the so-called Croatian

210 See supra, para. 738,

27! Trjql Judgement, Vol. 1, para. 443. See supra, para. 738.

272 Trjal Judgement, Vol. 1, para. 443, Vol. 4, para, 20, referring to Herbert Okun, T(F). 16675 (2 Apr.2007).
2B See Herbert Okun, T. 16673-16675 (2 Apr 2007). Okun testified that: (1) the principal representatives or
participants of the BiH Croat party included Tudman and Boban (see Herbert Okun, T. 16673 (2 Apr 2007)); and
(2) Tudman was not formally the head of the delegation, but that he was the de facto head (see Herbert Okun, T. 16675
(2 Apr 2007)). Okun also testified that (“Well, I should state at the outset that most of our dealings were with Mate
Boban, but President Tudjman took a very active interest in the affairs of the conference and the conflict in Bosnia and
Herzegovina, and made it plain to Mr. Vance and me that he, A, was in charge; B, wished to be kept informed, and; C,
would be happy to deal with us on these issues. And also in conversation, everyday conversation, Mate Boban might
say to me, ‘Yes, Mr. Ambassador, I think that’s possible, but I’d have to check with President Tudjman’”). See Herbert
Okun, T. 16675 (2 Apr 2007).

™ See supra, para. 741.
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territories claimed under the Vance-Owen Peace Plan.”*’> The Trial Chamber concluded that:
(1) the proclamation of the HR H-B on 28 August 1993 formalised the creation of the “mini-State”
within BiH; (2) the HR H-B was defined as a “community-state” and an integral and indivisible
democratic state of the Croatian people in BiH; (3) in a statement of the HR H-B Chamber of
Deputies on 8 February 1994, the HR H-B proclaimed itself the sole legitimate “government” of the
BiH Croats, expressing the need to consolidate its statehood (“HR H-B Chamber of Deputies’
Proclamation of 8 February 19947); and (4) at the meeting on 13 February 1994 (“13 February 1994
Meeting™), Prli¢ said to several leaders, including Tudman, that the HR H-B displayed every single
attribute of a state and that it needed to obtain the widest possible borders which could be attained

by military means.**"®

(a) Prli¢’s appeal (Sub-ground 9.10)

| (i) Arguments of the Parties

749.  Prli¢ submits that the Trial Chamber erred in concluding that the leaders of the HZ H-B
created a “mini-State” by relying on and misrepresenting Ribi¢i¢’s evidence, as well as disregarding
other relevant evidence.””” Prli¢ also argues that the Trial Chamber relied on two documents which
do not support its conclusion that the primary objective of the HZ H-B leaders was to preserve the
Croatian territories claimed under the Vance-Owen Peace Plan.?*™® In this regard, Prli¢ submits that:
(1) Zrinko Toki¢ testified that Exhibit P02486, an Ante StarCevi¢ Brigade military report, expresses
his own opinion;**” and (2) Exhibit P05391, a document from the 1% Knez Dbmagoj Brigade, was
admitted from the bar table.*® He also contends that the Trial Chamber misrepresented the HR
H-B Chamber of Deputies’ Proclamation of 8 February 1994, which was a mere depiction of HR

2381

H-B’s support for the Owen-Stoltenberg Peace Plan. Prli¢ further submits that the

Trial Chamber mischaracterised the 13 February 1994 Meeting, arguing that he stated at the
meeting that “we have created a state in Herceg Bosna with all systems [...], in accordance with the

competencies of the Republic envisaged by the Union of Republics [of BiH]”. 2%

275 Trjal Judgement, Vol, 4, para. 21.
2376 Trjal Judgement, Vol. 4, para. 21.
277 prli¢’s Appeal Brief, para. 275, referring to Trial Judgement, Vol. 1, paras 409-490, Vol. 4, para. 21. Prli¢ also
refers to his sub-ground of appeal 1.3 in support of his challenge in this regard, and his sub-ground of appeal 4.3 in
resgpect of challenges related to Ribi¢i¢. Prli¢’s Appeal Brief, paras 275-276.

278 prli¢’s Appeal Brief, para. 277, referring to Exs. P02486, P05391.

2% prli¢’s Appeal Brief, para. 277, referring to Ex. P02486, Zrinko Tokié, T. 45533-45537 (1 Oct 2009).
2380 prli¢’s Appeal Brief, para. 277, referring to Ex. PO5391.

281 pr1i¢’s Appeal Brief, para. 278, referring to Ex. P07825.

2382 prli¢’s Appeal Brief, para. 278, referring to Exs. P07856, 1D02911, p. 47, P03990, p. 14, Art. 3.
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750.  The Prosecution responds that the Trial Chamber reasonably concluded that a Croatian
“mini-State” within BiH was formalised with the proclamation of the HR H-B and that Prli¢ fails to

show any error in the Trial Chamber’s reliance on the evidence in support of its findings.***

(i1) Analysis

751. The Appeals Chamber notes that Prli¢’s challenge to the Trial Chamber’s conclusion on the
creation of a “mini-State” within BiH is entirely based on cross-references to other grounds of
appeal, which the Appeals Chamber dismisses elsewhere.”*** With respect to Prli¢’s contention that
the Trial Chamber erred when concluding that the HZ H-B leaders’ main objective was to preserve
the Croatian territories claimed under the Vance-Owen Peace Plan, the Appeals Chamber observes
that in support of the impugned finding, the Trial Chamber relied on Petkovic’s testimony that the
purpose of the HVO was to “preserve as much territory inhabited by Croats as possible”.”*> The
Appeals Chamber further notes that Prli¢ does not challenge the Trial Chamber’s reliance on this
evidence, which thus remains undisturbed. In addition, with regard to Exhibit P05391, the
Appeals Chamber notes that by challenging the Trial Chamber’s reliance on it, Prli¢ merely submits

2% conflating the issue of admissibility of the

that the document was admitted from the bar table,
evidence with its weight. Prli¢ has also failed to show how his remaining challenge with regard to
the Trial Chamber’s reliance on Exhibit P02486 would have an impact on the impugned finding.

Prli¢’s arguments are therefore dismissed.

752.  As regards Prli¢’s submission that the Trial Chamber misrepresented the HR H-B Chamber
of Deputies’ Proclamation of 8 February 1994 as it merely shows the HR H-B’s support for the
Owen-Stoltenberg Peace Plan, the Appeals Chamber observes the Trial Chamber’s finding that this
evidence indicated that: (1) the HR H-B proclaimed itself the sole legitimate “government” of the
BiH Croats and needed to work to consolidate its statehood; and (2) within the “Union of the
Republics of Bosnia and Herzegoviha”, the HR H-B was to ensure the right of the Croatian people

to self-determination and to attain a state, with respect for the rights of the other two constituent

2383 Prosecutlon s Response Brief (Prlic), para. 161.
8 See supra, paras 176, 211.

285 See Trial Judgement, Vol. 4, para. 21, referring to, inter alia, Milivoj Petkovic, T(F). 49482 (16 Feb 2010). See also
Milivoj Petkovi¢, T. 49483 (16 Feb 2010).

2386 See Priic’s Appeal Brief, para. 277. The Appeals Chamber notes that Exhibit P05391 was admitted into evidence on
11 December 2007. See Prosecutor v. Jadranko Prli¢, Bruno Stoji¢, Slobodan Praljak, Milivoj Petkovid, Valentin
Corié, and Berislav Pusi¢, Case No. IT-04-74-T, Décision portant sur la demande d’admission d’éléments de preuve
documentaire présentée par I’Accusation (Deux requétes HVO/Herceg-Bosna), 11 December 2007, Annex 2.
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nations.”**” The Appeals Chamber considers that Prli¢ merely proposes an alternative interpretation

of this proclamation, without showing an error in the Trial Chamber’s conclusion.”**®

753.  Concerning Prli¢’s argument that fhe Trial Chamber mischaracterised the 13 February 1994
Meeting, the Appeals Chamber observes that the Trial Chamber specifically considered the
transcript of the meeting. It concluded that at this meeting, Prli¢ said to several leaders from
Croatia, including Tudman, that the HR H-B displayed every single attribute of a state, and that this
state needed to attain the widest possible borders, comprising all of Central Bosnia, which could be
achieved by military means.”® Other than pointing to a different part of the statement that he made
~ at the same meeting, Prli¢ fails to demonstrate that the Trial Chamber mischaracterised the
- 13 February 1994 Meeting and committed any error in its finding. His afguments are therefore

dismissed.

754. In light of the above, the Appeals Chamber finds that Prli¢ has failed to show that no
reasonable trier of fact could have concluded that the HZ H-B leaders gradually established a
Croatian “mini-State” within BiH, the objective of which was the preservation of so-called Croatian
territories claimed under the Vance-Owen Peace Plan. Prli¢ has also failed to show any error in the
Trial Chamber’s findings on the HR H-B’s proclamation and the 13 February 1994 Meeting. Prli¢’s

sub-ground of appeal 9.10 is therefore dismissed.

(b) Praljak’s appeal (Sub-grounds 5.1 and 5.2 in part)

755.  Praljak submits that the Trial Chamber erred in concluding that the HZ H-B was gradually
established as a “mini-State”, and argues that the Trial Chamber misunderstood political
developments in BiH after the Vance-Owen Peace Plan since the HZ H-B leaders. only tried to

implement the plan.2390

756. The Prosecution responds that Praljak’s contention in this regafd is unsubstantiated and
shows no error in the Trial Chamber’s assessment of the evidence.?*!
757. The Appeals Chamber finds that Praljak has failed to provide any support for his contention
that the Trial Chamber misinterpreted political developments in BiH after the signing of the
Vance-Owen Peace Plan because the HZ H-B leaders only attempted to carry out this plan. The

387 Trial Judgement, Vol. 4, para. 21 & fns 71-72, referring to, inter alia, Ex. PO7825, pp. 1-2.
2% The Appeals Chamber also dismisses Prli€’s contention that the Trial Chamber “ignored contextual evidence” as
undeveloped and unsubstantiated. See Prli¢’s Appeal Brief, para. 278.
% Trial Judgement, Vol. 4, para. 21 & fns 73-74, referring to Ex. PO7856, pp. 46-47. The Appeals Chamber considers
that Ex. 1D02911 is identical to Ex.P07856 with regard to the parts to which Prli¢ refers and on which the
Trial Chamber relied in its findings. '
2% praljak’s Appeal Brief, para. 85.
X7/
{
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Trial Chamber clearly determined that, in the months that followed the signing of the Vance-Owen
Peace Plan, the HZ H-B leaders gradually created a Croatian “mini-State” with a view to preserving
so-called Croatian territories claimed under the Vance-Owen Peace Plan.**** The Appeals Chamber

therefore dismisses his argument as unsubstantiated and failing to articulate any error.

758.  Accordingly, the Appeals Chamber finds that Praljak has failed to show an error in the
Trial Chamber’s findings in this regard. The Appeals Chamber therefore dismisses the relevant

parts of Praljak’s sub-grounds of appeal 5.1 and 5.2.

7. Alleged errors concerning the Ultimate Pumose of the JCE

759.  The Trial Chamber found that:

the ultimate purpose of the HZ(R) H-B leaders and of Franjo Tudman at all times relevant under
the Indictment was to set up a Croatian entity that reconstituted, at least in part, the borders of the
Banovina of 1939, and facilitated the reunification of the Croatian people. This Croatian entity in
BiH was cither supposed to be joined to Croatia directly subsequent to a possible dissolution of
BiH, or otherwise, to be an independent state within BiH with close ties to Croatia.?**

(a) Stojié’s appeal (Ground 1 in part)

+760.  Stoji¢ submits that the Trial Chamber’s conclusion on the Ultimate Purpose of the JCE was
ambiguous, arguing that when referring to the “HZ(R) H-B leaders”, the Trial Chamber failed to
determine: (1) the identity of the “leaders”; and (2) whether all of the Appellants fall in this
category “at all times”.*** Stoji¢ argues that the Trial Chamber’s conclusion was based primarily
on Tudman’s intentions, not his, and that given the scarcity of findings on the HZ(R) H-B

leadership, the Trial Chamber failed to appropriately consider individual criminal responsibility.***

761. The Prosecution responds that the Trial Chamber identified individuals, including the
Appellants, who shared the intent to achieve the ultimate purpose by criminal means, while the

identity of other HZ(R) H-B leaders sharing the ultimate purpose is immaterial.>**®

762. The Appeals Chamber observes that an overall reading of the Trial Judgement shows that
the Trial Chamber identified Stoji¢ as among the “HZ(R) H-B leaders” sharing the Ultimate
Purpose of the JCE. In the relevant analysis, the Trial Judgement specifies that as one of the
participants of the 5 and 26 October 1992 Meetings, Stoji¢ met with Mladi¢ to discuss the division

29 prosecution’s Response Brief (Praljak), para. 42.

B2 See supra, para. 748.

2393 Tyjal Judgement, Vol. 4, para. 24. See also Trial Judgement, Vol. 4, para. 43.

29 Stoji¢’s Appeal Brief, paras 9, 23; Appeal Hearing, AT. 257-258, 295 (21 Mar 2017).

3% Appeal Hearing, AT. 258, 284 (21 Mar 2017). 4

2% Prosecution’s Response Brief (Stoji¢), para. 18, referring to Trial Judgement, Vol. 4, para. 1232. See also
Appeal Hearing, AT. 350-351 (21 Mar 2017).
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of BiH.***" Similarly, in the sections concerning the existence of the CCP, the Trial Chamber found
that no later than October 1992, Stoji¢ knew that the implementation of the Ultimate Purpose of the
JCE would "involve the Muslim population moving outside the territory of the HZ H-B.”*®

Accordingly, Stoji¢’s argument is dismissed.

763. Therefore, the Appeals Chamber finds that Stoji¢ has failed to show any error in the
Trial Chamber’s conclusion concerrﬁng the Ultimate Purpose of the JCE and rejects the relevant

part of his ground of appeal 1.

(b) Praljak’s appeal (Sub-ground 6.5)

764.  Praljak submits that the Trial Chamber erred in its conclusion vis-a-vis the Ultimate Purpose
of the JCE by taking “events and evidence” out of context.”*”® He contends that the “Croatian
political views, particularly those expressed before BiH became an independent State, are irrelevant
for determining the criminal responsibility of the individuals” *** Moreover, Praljak contends that
as the Trial Chamber “could not establish the CCP”, it engaged in political considerations outside of

its mandate.>*%!

765. The Prosecution responds that Praljak’s arguments ignore the Trial Chamber’s “detailed

ICE analysis”.2402

766. The Appeals Chamber considers that Praljak challenges the Trial Chamber’s reliance on
“events and evidence” and “political views” without providing any argument in support of his
contention. The Appeals Chamber declines to address Praljak’s unsubstantiated allegations of error,
and dismisses them.”*®® With regard to Praljak’s argument that the Trial Chamber engaged in
political considerations outside of its mandate since it “could not establish the CCP”, the
Appeals Chamber notes that Praljak refers to his submissions in his ground of appeal 7, which the

Appeals Chamber dismisses elsewhere, 2*%*

767. The Appeals Chamber therefore finds that Praljak has failed to show any error in the
Trial Chamber’s conclusion concerning the Ultimate Purpose of the JCE and rejects his sub-ground

of appeal 6.5.

27 Trial Judgement, Vol. 4, para. 18.

2398 Trial Judgement, Vol. 4, para. 43, referring to, inter alia, Trial Judgement, Vol. 1, paras 426-490, Vol. 4,
?aras 9-24, 326-431.

399 Praljak’s Appeal Brief, para. 128, referring to Praljak’s Appeal Brief, paras 125-126 (sub-ground of appeal 6.4).

2400 praljak’s Appeal Brief, para. 127; Appeal Hearing, AT. 385-386 (22 Mar 2017).

2401 Praljak’s Appeal Brief, para. 127, referring to Praljak’s Appeal Brief, paras 130-134 (sub-ground of appeal 7.1).

2402 prosecution’s Response Brief (Praljak), para. 34,
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(¢c) Petkovi¢’s appeal (Sub-grounds 2.1, 2.2 in part, and 2.3 in part)

(i) Arguments of the Parties

768.  Petkovi¢ submits that to the extent that the Trial Chamber found that he was among the
HZ(R) H-B leaders sharing the Ultimate Purpose of the JCE, no evidence on the record allows for
such a conclusion.?*® Petkovi¢ contends that: (1) during his testimony, he denied having discussed
or shared the Ultimate Purpose of the J CE;** (2) the Trial Chamber failed to provide any reasoned
opinion when rejecting Petkovi¢’s evidence that he did not share the Ultimate Purpose of the
JCE;**7 (3) there is no evidence on the record that shows that he supported this purpose:***® (4) no
reasonable inference vis-a-vis his views could be drawn from his presence during meetings or views

expressed by others in those meetings;*** and (5) there is no evidence that he knew the content of

. . . 2410
other meetings or the views expressed therein. A

769. The Prosecution responds that: (1) Petkovié reiterates arguments rejected at trial; (2) the
Trial Judgement is sufficiently clear that Petkovi¢ was among the HZ(R) H-B leaders who shared

the Ultimate Purpose of the JCE; and (3) the Trial Chamber rejected his “self-serving” evidence

adduced during his testimony.2411

770.  Petkovic replies that the Prosecution fails to point to “any [Trial] Chamber’s reasoning” or

any evidence supporting that he shared the Ultimate Purpose of the JCE.**!?

249 The Appeals Chamber also notes that Praljak refers to his submissions in his sub-ground of appeal 6.4, which the
A&peals Chamber dismisses elsewhere. See supra, paras 705-712.

2™ See infra, paras 793-814. .

Petkovi¢’s Appeal Brief, paras 8, 10, 14. Furthermore, Petkovi¢ submits that the Trial Chamber erred in finding that
Tudman and the HZ H-B leaders sought to create a Croatian entity in BiH through the division of BiH between Croatia
and Serbia. Petkovi¢’s Appeal Brief, para. 8. According to Petkovié, the evidence on the record proves that: (1) Herceg-
Bosna was established before BiH became independent; (2) BiH became independent after the referendum; (3) “all
documents of the international community [...] established the firm rule that the borders of Yugoslav republics [could
not] be changed by force”; (4) the international community planned on offering a “composite” internal organisation of
BiH based on the premise that BiH should be composed of three constituent people; (5) the HZ H-B leaders stated that
BiH was to be organised as a composite federation; and (6) the HVO was established as an ad hoc wartime army and as
a component of the ABiH. See Petkovié’s Appeal Brief, para. 8.

2406 Petkovic’s Appeal Brief, para. 13. Petkovi¢ also argues that the Prosecution did not question him or any other
witness about whether Petkovié shared the Ultimate Purpose of the JCE. See Petkovi¢’s Appeal Brief, para. 13. ‘
407 petkovic’s Appeal Brief, paras 6-7, 13. Petkovi¢ also submits that the Trial Chamber failed to identify which of the
Accused shared the Ultimate Purpose of the JCE. See Petkovi¢’s Appeal Brief, para. 5.

2408 petkovid’s Appeal Brief, para. 13.

249 petkovid’s Appeal Brief, para. 13, referring to Mugenzi and Mugiraneza Appeal Judgement, paras 88, 92.

19 petkovid’s Appeal Brief, para. 13.

411 prosecution’s Response Brief (Petkovi€), paras 9, 12-13. The Prosecution argues that the Trial Chamber found that
all the Accused shared the Ultimate Purpose of the JCE. Prosecution’s Response Brief (Petkovic), para. 12, In addition,
the Prosecution contends that it cross-examined Petkovié on his awareness of the Ultimate Purpose of the JCE. See
Prosecution’s Response Brief (Petkovi€), para. 13. The Prosecution further responds that Petkovié’s claim that the Trial
Chamber erred in finding that Tudman and the HZ H-B leaders sought to create a Croatian entity in BiH has no merit.
See Prosecution’s Response Brief (Petkovi€), paras 10-11.

212 Petkovic’s Reply Brief, paras 2, 4 (emphasis in original). See also Petkovi¢’s Reply Brief, para. 3.

2405
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(i) Analysis

771. The Appeals Chamber recalls its previous finding that no error has been shown in the
Trial Chamber’s conclusion that during the 26 October 1992 Meeting, Prli¢, Stoji¢, Praljak, and
Petkovié, as part of a delegation from Croatia and the HZ H-B, met with Mladi¢ to discuss the
partition of BiH.**"* Concerning Petkovi¢’s contention that the Trial Chamber did not provide a
reasoned opinion when rejecting his evidence that he did not share the Ultimate Purpose of the JCE,
the Appeals Chamber observes that the Trial Judgement reflects Petkovi¢’s closing arguments that
he never mentioned “‘Greater Croatia’, the Banovina, the purported intent to redraw the ethnic map
of BiH or any other political questions of this nature with Franjo Tudman [...] or any other
person”. "' The Appeals Chamber recalls that a trial chamber is not required to articulate every

2415 o long as it indicates clearly the legal and factual findings on the basis of

step of its reasoning
which it reached the decision either to convict or acquit an individual.**'® Moreover, Petkovi¢ fails
to appreciate that the Trial Chamber speciﬁcally concluded that while it accepted Petkovié’s
testimony to be credible “on certain points”, it found him not credible when he attempted to limit
his responsibility and consequently did not accept those portions of his evidence.”*!” Recalling that

a trial judgement should be read as a whole,>*'®

the Appeals Chamber finds that Petkovi¢ does not
demonstrate that the Trial Chamber failed to provide a reasoned opinion vis-a-vis its analysis of his
evidence concerning the Ultimate Purpose of the J CE.**¥ Accordingly, this argument is

dismissed.?*?

772. The Appeals Chamber further rejects Petkovi¢’s unsubstantiated argument that no evidence
shows that he expressed support for the Ultimate Purpose of the JCE. Specifically, the
Appeals Chamber finds that the mere absence of evidence showing Petkovi¢’s clear utterance in

this regard does not prevent a reasonable trier of fact, on the basis of the totality of the evidence

28 See supra, paras 695-717.
2414 Trla] Judgement, Vol. 4, para. 7, referring to Petkovi¢’s Final Brief, para. 41.

> Stani$ic¢ and Zupljanin Appeal Tudgement, paras 378, 1063; Popovic et al. Appeal Judgement, paras 972, 1906;
Sainovic et al. Appeal Tudgement, paras 325, 378, 392, 461, 490; Kvocka et al. Appeal Judgement, para. 398. See also
Kvocka et al. Appeal Judgement, para. 23.
2418 Stanisic and Zupljanin Appeal Judgement, para. 137; Stanifi¢ and Simatovi¢ Appeal Judgement, para. 78;
ovic et al. Appeal Judgement, para. 1906; HadZihasanovic and Kubura Appeal Judgement, para. 13.
Trial Judgement, Vol. 1, para. 399.
28 Stanisic¢ and Zupljanin Appeal Judgement, para. 202; Sainovic et al. Appeal Judgement, paras 306, 321; Boskoski
and Tarculovski Appeal Judgement, para. 67.
219 The Appeals Chamber also recalls that when faced with competing versions of the same event, it is the prerogative
of the trier of fact to decide which version it considers more credible. See, e.g., Nyiramasuhuko et al. Appeal
Judgement, para. 645 and references cited therein. The Appeals Chamber also fails to see the relevance of Petkovic’s
argument that the Prosecution did not question him or any other witness on the Ultimate Purpose of the JCE. In any
event, a review of the trial transcripts shows that the Prosecution did in fact cross-examine him in this regard. See
Milivoj Petkovié, T, 50466 (4 Mar 2010).
- 2420 Additionally, the Appeals Chamber rejects Petkovi€’s argument concerning the Trial Chamber S fallure to identify
which of the Accused shared the Ultimate Purpose of the JCE as he fails to show how this alleged error is material
vis-a-vis his responsibility.

241

\ 318
Case No. IT-04-74-A 29 November 2017



23576

accepted by the Trial Chamber, from finding that he nonetheless shared the Ultimate Purpose of the
JCE. In any event, Petkovi¢ merely repeats the arguments unsuccessfully made at trial without

showing an error.**!

773.  As for Petkovié’s claim that no reasonable inference regarding his intention could be drawn
from his presence during meetings, the Appeals Chamber observes that in support of this contention
Petkovi¢ merely refers to the Mugenzi and Mugiraneza Appeal Judgement.2422 The mere reference
to a conclusion in a different appeal judgement concerning an error of fact vis-a-vis the mens rea of
the crime of conspiracy to commit genocide does not show that no reasonable trier of fact could
have reached the same conclusion as the Trial Chamber did in the present case based on the
evidence adduced at trial. In addition, the issue at hand is not pertinent to the mens rea of
conspiracy to commit genocide. Accordingly, the Appeals Chamber dismisses this contention.
Additionally, and contrary to Petkovi¢’s argument, the Trial Chamber did not depend only on
Petkovié’s mere presence at meetings in support of its conclusion. Specifically, the
Appeals Chamber observes that the Trial Chamber also expressly referred to Okun’s evidence that
during the international peace negotiations in January 1993 the “delegation of BiH Croats”, which
included Petkovié, was not genuinely in agreement with the constitutional principles of the

Vance-Owen Peace Plan.?**

774. Lastly, with respect to Petkovi¢’s contention that there is no evidence that he knew about
the views expressed in meetings in which he did not participate, the Appeals Chamber recalls that,
in its analysis concerning the Ultimate Purpose of the JCE, the Trial Chamber specifically found
that Petkovic¢: (1) participated as part of the delegation from Croatia and the HZ H-B in the
26 October 1992 Meeting to discuss the partition of BiH with Mladié;?*?* and (2) was part of the
“delegation of BiH Croats” at international peace negotiations in January 1993 which was not
genuinely iﬁ agreement with the constitutional pririciples of the Vance-Owen Peace Plan.”*?
Against this background, the Appeals Chamber finds that Petkovi¢ fails to show that his convictions
rely on the Trial Chamber’s findings concerning other meetings he did not attend. Accordingly, this

contention is dismissed.?*?¢

221 gee Petkovic’s Final Brief, paras 41, 537(iv), 537(ix).

222 See Petkovié’s Appeal Brief, para. 13, referring to Mugenzi and Mugiraneza Appeal Judgement, paras 88, 92.

423 Trial Judgement, Vol. 4, para. 20.

2% See supra, paras 694, 713-717.

2425 Prial Judgement, Vol. 4, para. 20.

2926 With respect to Petkovi€’s arguments that the evidence on the record disproves the Trial Chamber’s conclusion on
the Ultimate Purpose of the JCE, the Appeals Chamber considers that his arguments reflect mere disagreement with the
Trial Chamber’s assessment and he simply points to the evidence on the record without showing how the
Trial Chamber’s conclusion is unreasonable. Accordingly, the Appeals Chamber dismisses this argument.

319 '
Case No. IT-04-74-A ‘ 29 November 2017



23575

775. The Appeals Chamber therefore finds that Petkovi¢ has failed to show any error in the
Trial Chamber’s conclusion concerning the Ultimate Purpose of the JCE and rejects his

sub-grounds of appeal 2.1, 2.2 in relevant part, and 2.3 in relevant part.

(d) Pusié’s appeal (Ground 3 in part)

(1) Arguments of the Parties

776. PusSié submits that the Trial Chamber’s definition of the “stated aims (statements of intent,
written in broad terms) contradict the objectives (specific statements which define measurable
outcomes) of the JCE ultimate purpose”.**’ Pusi¢ argues that the creation of an independent
Croatian State within BiH — one of the objectives — is inconsistent with the alleged aims to
reconstitute the Banovina and facilitate the reunification of the Croatian people.2428 Pusié also.
argues that the Trial Chamber used vague terminology when defining the nature of the Ultimate

Purpose of the JCE, arguing that the terms used “have multiple possible interpretations”.>***

777. Moreover, Pusi¢ contends that the evidence on the record demonstrates that there was ‘“no
shared ultimate purpose between the Accused” but instead “a multitude of such purposes”.**** He
further argues that the Trial Chamber erred in law, as the ultimate purpose “theory” does not reflect

the complexity of the historical reality.243 !

778. The Prosecution responds that the Trial Chamber’s conclusion on the Ultimate Purpose of
the JCE was not contradictory and was supported by the evidence on the record that the JCE
members considered the creation of the HZ(R) H-B as the first step towards the reunification of the

Croatian people.*** Tt also argues that the Trial Chamber was not vague in terms of the

27 Pusi¢’s Appeal Brief, para. 77. Pusi¢ specifically argues that the aims the Trial Chamber found consisted of
multi-faceted non-criminal ingredients, namely a desire to set up a Croatian entity, reconstructing, at least in part, the
borders of the Banovina to facilitate the reunification of the Croatian people. Pusi¢’s Appeal Brief, para. 78, referring to
Trial Judgement, Vol. 4, para. 24. According to Pusié, the objectives of the JCE included a Croatian entity which was
either to: (1) be incorporated by Croatia after the dissolution of BiH; or (2) remain an independent state within BiH with
close ties to Croatia. See Pugi¢’s Appeal Brief, para. 79, referring to Trial Judgement, Vol. 4, para. 24.

2428 pugic’s Appeal Brief, para. 80. See also Pusic’s Appeal Brief, para. 81.

229 pugi¢’s Appeal Brief, para. 82 (submitting that “[w]hat is meant by the terms ‘Croatian entity’ and the import of the
phrases with ‘the aim of reconstituting, at least in part, the borders of the 1939 Banovina’ in order to ‘facilitate the
reunification’ of the ‘Croatian people’ is unclear”).

230 puki¢’s Appeal Brief, para. 102, referring to Judge Antonetti Dissent, p. 408. See also Appeal Hearing, AT. 678-689
(27 Mar 2017). Pusic¢ also argues that there was no CCP. See Pufi¢’s Appeal Brief, para. 102. See also Pufic’s
A?peal Brief, para. 103.

> pudic’s Appeal Brief, para. 103. Pui¢ submits, infer alia, that the Trial Chamber: (1) erred in trying “to take on the
mantle of an ‘arbiter[] of historical truth’’; (2) failed to strike the correct balance between “history and law or between
context and act”; and (3) erred “in trying such issues ‘in the context of criminal proceedings’ without input from
Croatia or in the absence of Tudman or other senior leaders. See PuSic’s Appeal Brief, paras 104-105; Appeal Hearing,
AT. 680-681 (27 Mar 2017).

32 prosecution’s Response Brief (Pusié), para. 68. According to the Prosecution, Pusi¢’s liability is not affected by
what the JCE members were planning to do after they achieved their political aim of Croatian control. See
Prosecution’s Response Brief (Pusic), para. 69. See also Appeal Hearing, AT. 709 (27 Mar 2017).
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geographical scope or the target group of the Ultimate Purpose of the JCE, and that Pusi¢ fails to
appreciate the Trial Chamber’s distinction between the JCE members’ political goals — the ultimate
purpose — and the criminal means.**> Responding to Pugi¢’s argument that the evidence does not
support a shared ultimate purpose, the Prosecution submits that Pu§i¢ fails to show any error in the
Trial Chamber’s analysis.**** It also argues that Pusi¢ fails to show any impact on his conviction

when arguing that the Trial Chamber erred in attempting to arbitrate the historical truth, 2%

(i) Analysis

779. Regarding PuSi¢’s argument that the Trial Chamber made contradictory findings on the
objectives of the Ultimate Purpose of the JCE, the Appeals Chamber observes that it has already
considered similar allegations of error concerning Tudman’s intention and found no contradiction in
this regard.?**® This argument is therefore dismissed. Moreover, the Appeals Chamber finds no
merit in Pusi¢’s contention concerning the ambiguity of the impugned finding. Pusi¢ merely argues
that some terms are “unclear” and “have multiple possible intérpretations”,243 7 failing to show how
this alleged ambiguity affects the Trial Chamber’s finding on the Ultimate Purpose of the JCE and,

ultimately, his conviction.

780. The Appeals Chamber further observes that, in contending that the evidence on the record
demonstrates that there was no shared ultimate purpose but a multitude of purposes, Pusicé ehtirely
relies on the Judge Antonetti Dissent without further substantiating his submission.”*** Recalling
that the mere existence of a dissenting opinion does not render the majority’s conclusion

39 the Appeals Chamber rejects this submission.***° Finally, the Appeals Chamber

unreasonable,
finds that Pusi¢’s argument that the Trial Chamber’s ultimate purpose “theory” does not reflect the
complexity of the historical reality fails to identify an error in the Trial Chamber’s conclusion

concerning the Ultimate Purpose of the JCE. His arguments are therefore dismissed.

781. The Appeals Chamber, therefore, finds that Pusi¢ has failed to show any error in the
Trial Chamber’s conclusion concerning the Ultimate Purpose of the JCE and rejects the relevant

part of his ground of appeal 3.

2433 prosecution’s Response Brief (Pusic), paras 70-71.

24 prosecution’s Response Brief (Pusic), para. 89.

2435 progecution’s Response Brief (Pusic), para. 77.

36 See supra, para. 604.

7 pugi¢’s Appeal Brief, para. 82.

238 puki¢’s Appeal Brief, para. 102, referring to Judge Antonetti Dissent, p. 408,

239 See supra, para. 670.

240 Similarly, the Appeals Chamber dismisses as unsubstantiated Pugi¢’s argument that there was no CCP.
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8. Conclusion

782. In light of the foregoing, the Appeals Chamber dismisses all challenges to the
Trial Chamber’s findings related to the Ultimate Purpose of the JCE.
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D. Existence of the Common Criminal Plan of the JCE

1. Introduction

783. The Trial Chamber concluded that as of December 1991, the leaders of the HZ(R) H-B,
including Boban, and leaders of Croatia, including Tudman, believed that in order to achieve the
Ultimate Purpose of the JCE, it was necessary to change the ethnic make-up of the territories
claimed to form part of the HZ H-B.***' The Trial Chamber also found that from no later than
October 1992, Prlié, Stoji¢, Praljak, and Petkovi¢ knew that the implementation of the Ultimate
Purpose of the JCE ran counter to the peace negotiatidns being conducted in Geneva and would
involve the Muslim population moving outside the territory of the HZ H-B.%*** The Trial Chamber
then concluded that the evidence demonstrated that from mid-January 1993, the leaders of the HVO
and certain Croatian leaders aimed to consolidate HVO control over Provinces 3, 8, and 10, and to

eliminate all Muslim resistance within these provinces and to “ethnically cleanse” the Muslims so

that the provinces would become in “majority or nearly exclusively Croatian”.*** It thus found that -

a JCE was established to implement the Ultimate Purpose of the JCE from at least as early as
mid-January 1993, the common criminal plan of which was “domination by the HR H-B Croats
through ethnic cleansing of the Muslim population” (the “Common Criminal Plan” or “ccpr).

784. The Trial Chamber found that the JCE was then implemented in “stages”,2445 by way of
crimes that “tended to follow a clear pattern of conduct”.**® In this regard, the Trial Chamber took
account of: (1) crimes committed pursuant to military campaigns in the municipalities of
Gornji Vakuf, Prozor, Jablanica, and Mostar between January and June 1993;2447 (2) the expansion
of the CCP with the siege of East Mostar from June 1993 to April 1994;***% (3) the organised
system of deportation of Muslims introduced following the ABiH attack on 30 June 1993244 (4)

4 : 2450

the relocation of Croats frdm June 1993 to April 199 and (5) the events in and around Vares§ in

October 1993241

2441 Trial Judgement, Vol. 4, para. 43.

42 Trial Judgement, Vol. 4, para. 43.

2443 Trjal Judgement, Vol. 4, para. 44.

2444 Trjal Judgement, Vol. 4, paras 41, 43-44.
2445 Trial Fudgement, Vol. 4, para, 45.

246 Trial Judgement, Vol. 4, para. 65.

7 Trial Judgement, Vol. 4, paras 45-54, 56-58.
248 Trial Judgement, Vol. 4, para. 59.

2449 Tria) Judgement, Vol. 4, paras 57, 64.

>0 Trial Fudgement, Vol. 4, paras 54-55, 60, 62-63.
251 Trial Judgement, Vol. 4, paras 61-63.
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785. The Appellants allege errors regarding: (1) the definition of the CCP;**? (2) the

2453 (3 the Trial Chamber’s findings on the

Trial Chamber’s approach to its scope and expansion;
stages of implementation of the CCP;** and (4) a number of other findings made as part of the

CCP analysis. >

2. Alleged errors regarding the definition of the CCP (Stoiié’s Ground 8 and
Petkovié’s Sub-grounds 3.2.1.1 and 3.2.1.2 in part)

'786.  The Trial Chamber concluded that there was “only one, single [CCP] — domination by the

HR H-B Croats through ethnic cleansing of the Muslim population”.?*®

(a) Arguments of the Parties

787.  Stoji¢ submits that although the Trial Chamber indicated that there was “one, single” CCP,
it failed to consisténﬂy idehtify such a single purpose.**’ In his view, the Trial Chamber vacillated
between “five different common purposes”, namely: (1) “domination” by the HR H-B Croats;
(2) “reconstituting the Banovina”; (3) “modifying the ethnic composition of the territory”;
(4) “expelling the Muslim population”; and (5) “ethnic cleansing”.***® In the course of his
submissions that the Trial Chamber erred in law and fact in holding that “the only reasonable
inference was that the crimes were the result of the implementation of a common criminal plan”,***
Petkovi¢ asserts that the Trial Chamber referred to the CCP variously as “domination”, “ethnic
cleansing”, and “political purpose”.2460 Stoji¢ argues that these inconsistencies violate his right to a

“reasoned decision” and invalidate the Trial Judgement.***! Similarly, Petkovi¢ argues that the

Trial Chamber failed to explain what “ethnic cleansing” meant, thus breaching his right to a

52 Stoji¢ secks acquittal on all counts as a result of this alleged error. See Stojié’s Appeal Brief, paras 7, 86.
See also Petkovic’s Appeal Brief, para. 27.

433 Stoji¢ and Praljak seek acquittals on all counts as a result of this alleged error. See Stoji¢’s Appeal Brief, paras 7,
58, 101, 108; Praljak’s Appeal Brief, paras 129, 134, 138, 544; Stoji¢’s Reply Brief, para. 31.

5 The Appellants seck acquittals on some or all counts as a result of the alleged errors. See Prlic’s Appeal Brief, paras
311-312; Stoji¢’s Appeal Brief, paras 7, 94, 398, 402; Praljak’s Appeal Brief, paras 100, 162, 232, 324; Petkovic’s
A})Speal Brief, paras 33, 53, 58, 67, 70, 76, 80, 85.

5 The Appellants seek acquittals on some or all counts as a result of the alleged errors. See Prlié’s Appeal Brief, paras
311-312; Stoji¢’s Appeal Brief, paras 7, 37, 47, 58; Petkovi¢’s Appeal Brief, para. 85; Cori€’s Appeal Brief, para. 5;
Pusic’s Appeal Brief, paras 108-109.

2450Trial Judgement, Vol. 4, para. 41.

7 Stojic’s Appeal Brief, heading before para. 81, paras 83, 85, referring to Trial Judgement, Vol. 4, para. 41. See also
Stoji¢’s Appeal Brief, paras 81-82.

5% Stoji¢’s Appeal Brief, para. 83, referring to Trial Judgement, Vol. 4, paras 41, 43, 65, 429, 1232. Sce also Stojié’s
Appeal Brief, para. 81. Stoji¢ also submits that the Trial Chamber oscillated between defining ethnic cleansing as the
common purpose of the JCE to be achieved through the perpetration of other crimes, or as the criminal means to realise
the common purpose. Stoji¢’s Appeal Brief, para. 84, referring to Trial Judgement, Vol. 4, paras 41, 43, 65, 429, 1232.
See also Stoji¢’s Appeal Brief, para. 82.

249 petkovi€’s Appeal Brief, heading 3.2.1 before para. 25.

490 petkovic’s Appeal Brief, para. 26.

2461 Stojic’s Appeal Brief, heading before para. 81, paras 81, 85-86, referring to, infer alia, Krajisnik Appeal Judgement,
para. 724, Limaj et al. Appeal Judgement, para. 81.
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reasoned opinion.?*** Further, both Stoji¢ and Petkovi¢ argue in this context that the
Trial Chamber’s classification of the CCP as “ethnic cleansing” did not amount to, or involve, the
commission of crimes within the Statute.?*®® Petkovi¢ also argues that the Trial Chamber erred in
equating “the crime of deportation/forcible transfer” with ethnic cleansing since a small number of
deportations and/or forcible transfers in an area cannot amount to ethnic cleansing and yet the
Trial Chamber concluded that the CCP was implemented even in those locations where only a small

number of civilians were deported or forcibly transferred,>***

788.  The Prosecution responds that the Trial Chamber correctly identified a single CCP, namely
to establish, by criminal means, a Croatian entity reconstituting the Banovina borders.?*® It asserts
that the Trial Chamber consistently distinguished between the political purpose and its criminal

2466 and was also consistent in describing the CCP as domination by the HR H-B

implementation,
Croats through “ethnic cleansing”.2467 The Prosecution also responds that the Trial Chamber
enumerated the specific crimes which made up the CCP, and thus did not err in using the term
“ethnic cleansing”.2468 It finally argues that Petkovi¢’s allegation of lack of reasoned opinion should
be summarily dismissed, particularly given his subsequent acknowledgment that the Trial Chamber

explained what it meant by “ethnic cleansing”.2469

(b) Analysis

789. Regarding the allegations of ambiguity in the Trial Chamber’s approach to identifying the
CCP, the Appeals Chamber coﬁsiders that the Trial Chamber consistently identified the CCP as the
ethnic cleansing of the Muslim population in pursuit of the Ultimate Purpose of the J CE.** In this
regard, the Appeals Chamber also notes that the Trial Chamber clearly distinguished between the

2462 petkovid’s Appeal Brief, para. 28. Petkovié also argues that “it could be inferred that the Trial Chamber used the
term ‘ethnic cleansing’ as the synonym for [the] creation of [an] ethnically homogenous geographic area supposed to be
[a] Croatian entity (provinces, federal or confederal unit) through [the] removal of Muslim population[s].” Petkovié’s
Ag)peal Brief, para. 29.
283 S10ji¢’s Appeal Brief, heading before para. 81, para. 86; Petkovic’s Appeal Brief, paras 26-27, referring to Trial
Judgement, Vol. 4, paras 41, 44. Stoji¢ raises this challenge with regard to the classification of the CCP as ethnic
cleansing, in the alternative to his submission that the Trial Chamber failed to clearly identify what the CCP was. See
Stoji¢’s Appeal Brief, heading before para. 81, paras 83, 85. Stoji¢ submits that domination by the HR H-B Croats or
ethnic cleansing is not a crime proscribed by the Statute, and Petkovi¢ argues that “domination”, “ethnic cleansing”, and
“political purpose” do not amount to a crime under the Statute. See Stoji¢’s Appeal Brief, para. 86; Petkovié¢’s Appeal
Brief, para. 26. See also Stoji¢’s Appeal Brief, para. 82; Petkovic’s Appeal Brief, para. 25; Petkovi¢’s Reply Brief,
garas 7-8; Appeal Hearing, AT. 287, 292-295, 299 (21 Mar 2017); AT. 483, 490-493 (23 Mar 2017).

%% See Petkovic’s Appeal Brief, para. 27; Appeal Hearing, AT. 485-486, 491 (23 Mar 2017).

2455 prosecution’s Response Brief (Stojic), para. 59. See also Prosecution’s Response Brief (Petkovic), paras 16, 23.

246 prosecution’s Response Brief (Stojic), paras 59-61, 63, referring to Trial Judgement, Vol. 4, paras 24, 43-44, 65,
1232. See also Prosecution’s Response Brief (Stojic), para. 62.

2487 prosecution’s Response Brief (Stoji€), para. 63, referring to Trial Judgement, Vol. 4, paras 65-66, 68, 1232. See also
Prosecution’s Response Brief (Stojic), para. 62; Appeal Hearing, AT. 345-346 (21 Mar 2017). |
2488 progecution’s Response Brief (Stojic), para. 64; Prosecution’s Response Brief (Petkovi€), para. 24, referring to Trial
Judgement, Vol. 4, paras 41, 43-44, 65-66, 68. See also Prosecution’s Response Brief (Stojic), para. 65.
249 prosecution’s Response Brief (Petkovic), para. 27. See also Prosecution’s Response Brief (Petkovic), paras 28-29.
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Ultimate Purpose of the JCE — the territorial political aspirations of the JCE members — and the
criminal means by which it was implemen'c<3d.2471 In particular, no ambiguity is presented by the
fact that in some cases, the Trial Chamber referred to the Ultimate Purpose of the JCE as context
when discussing the CCP,**™ while in others, it did not.**" The Appeals Chamber also finds that
the Trial Chamber’s use of different, but substantively identical, phrasing to describe the “ethnic
cleansing” process does not reflect any arr1biguity.2474 Stoji¢’s and Petkovié¢’s submissions are thus

dismissed in relevant part.

790.  As for the allegations that the Trial Chamber erred in defining the CCP as “cthnic cleansing”
which did not necessarily involve the commission of crimes, the Appeals Chamber recalls that for
JCE liability to be established, the Prosecution must prove “the existence of a common plan, design
or purpose which amounts to or involves the commission of a crime provided for in the Statute” 27>
In the present case, the Trial Chamber found that in pursuit of the Ultimate Purpose of the JCE, the

0,2476 and it

JCE members devised a CCP to ethnically cleanse Muslims from Provinces 3, 8, and 1
outlined the precise crimes which were committed to implement the JCE in stages.?*’” The Appeals
Chamber finds no error or inconsistency in this approach, and Stoji¢’s and Petkovié’s arguments on
these points are rejected. Considering that the CCP was carefully particularised by the Trial
Chamber so as to include various crimes through which “ethnic cleansing” was achieved, including
but not limited to forcible transfer and deportation, the Appeals Chamber also finds that the Trial
Chamber provided adequate reasons for its conclusion that “ethnic cleansing” occurred, and
disﬁlisses Petkovi¢’s submission in this respect. As a result, the Appeals Chamber dismisses, as
unsubstantiated and unsupported, Petkovi¢’s arguments that the Trial Chamber equated ethnic
cleansing with forcible transfer/deportation and failed to make adequate findings regarding the
occurrence of “ethnic cleansing” in pI'aCtiCG.2478 Further, given that “ethnic cleansing” can be

2479

achieved through a number of different crimes,” "~ as indeed was found by the Trial Chamber in

470 See Trial Judgement, Vol. 4, paras 44, 65, 1232,

7! See Trial Judgement, Vol. 4, paras 2-24, 41-73.

272 See Trial Judgement, Vol. 4, paras 43-44, 65.

27 See Trial Judgement, Vol. 4, paras 429, 1232. See also Trial Judgement, Vol. 4, para. 276.

247 The Appeals Chamber notes that in the paragraphs referred to by Stoji¢ the Trial'Chamber refers to a plan “seeking
to modify the ethnic composition of the so-called Croatian provinces” and “to ethnically cleanse the Muslim population
from the territory claimed as Croatian”. See Trial Judgement, Vol. 4, paras 65, 1232. See also Trial Judgement, Vol. 4,
paras 41 (“there was only one, single common criminal purpose — domination by the HR H-B Croats through ethnic
cleansing of the Muslim population™), 428 (“Bruno Stoji¢ intended to expel the Muslim population from the HZ(R) H-
B”).

" Tadi¢ Appeal Judgement, para. 227(ii). See also Sainovic et al. Appeal Judgement, paras 610-611; Staki¢ Appeal
Judgement, para. 64; Brdanin Appeal Judgement, paras 364, 418.

2476 See Trial Judgement, Vol. 4, paras 41, 44, 65, 1232.

7 Trial Judgement, Vol. 4, paras 45-68.

278 See Petkovi€'s Appeal Brief, para. 27.

27 See Staki¢ Appeal Judgement, Partly Dissenting Opinion of Judge Shahabuddeen, para. 50 (stating that ethnic
cleansing “is not a crime in its own right under customary international law” but rather a “policy” the general purpose
of which can be used “to draw inferences as to the existence of elements of crimes referred to in the Statute’). See also
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relation to the CCP, the Appeals Chamber considers Petkovi¢’s argument that a few instances of
deportation and forcible transfer cannot amount to ethnic cleansing to be premised on a
misunderstanding of the relevant jurisprudence and accordingly rejects his argument in that

respect.”*¥

791. In light of the above, the Appeals Chamber finds that Stoji¢ and Petkovi¢ have failed to
demonstrate an error in the Trial Chamber’s findings on the definition of the CCP. Stoji¢’s ground
of appeal 8 and Petkovi¢’s sub-grounds of appeal 3.2.1.1 and 3.2.1.2 in relevant part are therefore

 dismissed.

3. Alleged errors of law regarding the scope and expansion of the CCP

792.  As noted earlier, the Trial Chamber found that the evidence.demonstrated that there was one
single CCP, namely, the “domination by the HR H-B Croats through ethnic cleansing of the
Muslim population”.***! The Trial Chamber also found that the JCE came into being in mid-January
1993 and was carried out “in stages”.**** It found that between January and June 1993, the stages
included military campaigns in the municipalities of Gornji Vakuf, Jablanica, Prozor, and Mostar,
and relocations of Croatian civilians.?**® The Trial Chamber also found that the CCP expanded from
June 1993, with the siege of East Mostar.?*** The Trial Chamber also held that the CCP became
more efficient with the implementation of an organised system of deportation from July 1993 2483
Finally, in its discussion of the appli‘cable law, the Trial Chamber referred to the Appeals Chamber
jurisprudence that the “criminal activities implementing the JCE may evolve over time”, that a joint
criminal enterprise may expand to encompass crimes other than those originally contemplated, and
that in these circumstances proof of an agreement concerning its expansions is subject to the same
requirements applicable to the original agreemen‘[.m86 Further, relying on the Krajisnik Appeal

Judgement, the Trial Chamber noted that it was “required to make findings that the members of the

JCE were informed of the expansion of criminal activities, that they did nothing to prevent this and

United Nations, Security Council, Final Report of the Commission of Experts established pursuant to Security Council
Resolution 780 (1992), 27 May 1994, UN Doc. S/1994/674 (1994), Part III: General Studies, B. Ethnic Cleansing, para.
129, p. 33 referring to para. 55 of the Interim Report S/25274 (noting that ethnic cleansing in the region was carried out
not only by means of forcible displacement and deportation but also by means of, inter alia, deliberate attacks on
civilians, arbitrary arrest and detention, and wanton destruction of property).

2480 See also infra, paras 872, 894.

1 Trial Judgement, Vol. 4, para. 41.

2482 Trig) Judgement, Vol. 4, paras 44-45.

283 Trial Judgement, Vol. 4, paras 45-63.

2484 Trial Judgement, Vol. 4, para. 59.

%455 Trigl Judgement, Vol. 4, paras 57, 64.

*#% Trial Judgement, Vol. 1, para. 212 (2).
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persisted in implementing the expansion of the common design and determine at which precise

point in time the additional crimes were integrated into the common desi gn” 247

(a) Stoji¢’s appeal (Grounds 11 and 12) and Praljak’s appeal (Ground 7)

(1) Arguments of the Parties

793.  Stoji¢ and Praljak submit that the Trial Chamber erred in law in failing to define which
crimes were part of the original JCE and’which were part of the expanded JCE.**® Specifically,
Stoji¢ argues that it is unclear whether the expanded JCE from June 1993 was limited to
Counts 24-26 only, or “perhaps extend[ed] to all crimes committed after June 1993”.%*° As an
example, he submits that it is unclear whether the deportations which began in June 1993 formed
part of the original or the expanded JCE.***® Both Appellants submit that the Trial Chamber erred in
law in failing to make findings showing that leading JCE members were informed of the expanded

. . . 2491
crimes or failed to prevent their recurrence. ?

794.  Stoji¢ argues in addition that the Trial Chamber failed to make findings on: (1) whether the
“local component” of the JCE or the Croatian leaders of the JCE had knowledge of the expanded
crimes;*** and (2) when “leading JCE members went from being merely aware of the crime[s] to
intending [them]”.*** Stoji¢ argues that the absence of such findings in the Trial Chamber’s CCP

analysis cannot be cured by reference to other sections of the Trial Judgement,****

or by reference to
the Prosecution’s trial pleadings regarding the expanded crimes, which were rejected by the
Trial Chamber.**” Praljak also submits that the Trial Chamber particularly erred as regards him, as

it had found that no evidence supported his role in criminal events in Mostar before 24 July 1993,

%7 Trial Judgement, Vol. 1, para. 212 (2).

88 Stoji¢’s Appeal Brief, paras 97, 102-103, 108; Praljak’s Appeal Brief, paras 132, 134, 137. See also Stoji¢’s Appeal

Brief, paras 95-96. Praljak also raises arguments regarding the non-criminal nature of the plan and the means of

identifying the CCP. Praljak’s Appeal Brief, paras 130-131; Appeal Hearing, AT. 382-383 (22 Mar 2017) (arguing

further that the term “cthnic cleansing” is not a legal term and is too vague to specify the alleged crimes). These
- arguments have been considered and dismissed above. See supra, paras 789-790.

% Stoji¢’s Appeal Brief, para. 98.

2490 Stoji¢’s Appeal Brief, para. 98.

291 Stojic’s Appeal Brief, heading before para. 102, paras 104-105; Praljak’s Appeal Brief, paras 132, 136; Stoji¢’s

Reply Brief, paras 27, 31; Appeal Hearing, AT. 383 (22 Mar 2017). See also Stojié¢’s Reply Brief, paras 28-30. Stoji¢

also alleges that the Trial Chamber erred in fact and failed to provide a “reasoned decision”. Stojié’s Appeal Brief,

heading before para. 102.

92 S10ji¢’s Appeal Brief, para. 106. See also Stoji¢’s Reply Brief, paras 28-29, 31.

%3 Stoji¢’s Appeal Brief, para. 107, referring to Krajisnik Appeal Judgement, para. 173. See Stoji¢’s Reply Brief, paras

28-31. ‘ :

9 Stoji¢’s Appeal Brief, paras 98, 106.

93 Stoji¢’s Appeal Brief, para. 99. Stoji¢ points to the fact that the Prosecution pled that the original JCE crimes were

Counts 1, 6-9, and 19-20, and that the JCE was later expanded to include Counts 10-11, 12-18, and 22-26.
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so that it is unclear when and how Praljak would have acquired knowledge about the expansion of

the CCP.2**

795.  Stoji¢ and Praljak both argue, pointing to the alleged ambiguities, that the Appeals Chamber
cannot be required to speculate on the meaning of the Trial Chamber’s findings on the scope of the
CCP, which is a central element of criminal responsibility.2497 Furthermore, according to Stojié, the
alleged ambiguities compromise his right td a fair trial and make it impossible for him to challenge
the Trial Chamber’s findings.>*** Stoji¢ and Praljak both submit that the alleged legal errors
invalidate the Trial Chamber’s findings on JCE, and request that the Trial Judgement be set aside

. . 4
and their convictions overturned on all counts.***

796. The Prosecution responds that the Trial Judgement identified Counts 21, 24, and 25 as the
crimes that were part of the expanded JCE and that all other counts for which the Appellants were

2509 1t submits

convicted under JCE T were the crimes that were part of the CCP from the beginning.
that the Trial Chamber made sufficient findings that all the Appellants, including Stoji¢ and Praljak,
knew about, and shared the intent for, the expanded crimes.”>*! Whether the Trial Chamber made
findings that non-accused JCE members also accepted the expanded crimes, the Prosecution claims,
is irrelevant.*>* Finally, the Prosecution argues that Praljak was correctly held liable for the
expanded crimes committed by other JCE members regardless of the fact that his own direct
contribution to these crimes was limited to the time period from 24 July 1993 to

9 November 1993257
(i1) - Analysis

797.  The Appeals Chamber will first address the argument that the Trial Chamber failed to
identify the crimes that formed part of the expanded CCP and will then proceed to consider whether
the Trial Chamber adopted the correct legal approach in this regard.

4% Praljak’s Appeal Brief, para. 137; Praljak’s Reply Brief, para. 28; Appeal Hearing, AT. 384-385 (22 Mar 2017). See
also Stoji¢’s Reply Brief, para. 30. Praljak also argues that there was another reasonable inference for the events in
Mostar. These submissions are addressed below. See infra, paras 927, 941-946,
97 Stojié’s Appeal Brief, para. 98; Praljak’s Appeal Brief, para. 133, referring to Krajisnik Appeal Judgement, para.
176. See Stoji¢’s Reply Brief, para. 26. Praljak argues that if the CCP is “unspecified, as it is in the present case, it is
impossible to impute the responsibility for crimes to anyone except the direct perpetrator”. Praljak’s Appeal Brief, para.
133,
2498 Stojic’s Appeal Brief, para. 100.
2499 . Stoji¢’s Appeal Brief, paras 101, 108; Praljak’s Appeal Bricf, paras 129, 134, 138.

% Prosecution’s Response Brief (Stojic), paras 72-76; Prosecution’s Response Brief (Praljak), paras 44-45. See also
Prosecution’s Response Brief (Praljak), para. 49.
2501 Prosecuhon s Response Brief (Stojic), paras 79, 81-83; Prosecution’s Response Brief (Praljak), paras 44, 46-48.

%2 Prosecution’s Response Brief (Stojic), para. 84.
29 prosecution’s Response Brief (Praljak), paras 47-48.
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798. The Appeals Chamber recalls that a trial judgement should be read as a whole.”®* In the
present case, the Trial Chamber found that, “[f]rom June 1993, the [CCP] was expanded with the
siege of East Mostar and encompassed new crimes”.”>® The Trial Chamber then proceeded to
describe the crimes that took place in East Mostar, including shelling and firing at the Muslim
population of East Mostar, with the consequence of killing and injuring many inhabitants, forcing
them to live in \}ery harsh conditions, impeding or blocking the passage of humanitarian aid, and
deliberately targeting the members of international organisations, killing and wounding some of
them.”®® The Trial Chamber also referred to: (1) the destruction of the Old Bridge by the HVO,
which caused harm to the Muslim population of East Mostar out of proportion to the legitimate
military objective sought; and (2) the severe damage and/or destruction of ten East Mostar
mosques.2507 With respect to (1), the Appeals Chamber recalls that it has reversed the
Trial Chamber’s findings that the destruction of the Old Bridge constituted persecution as a crime
against humanity (Count 1) and unlawful infliction of terror on civilians as a violation of the laws or
customs of war (Count 25) and has therefore acquitted the Appellants of these charges insofar as
they concern the Old Bridge.” 08 Accordingly, as the destruction of the Old Bridge is no longer part

of any remaining counts in this case, the Appeals Chamber will not rely in its subsequent analysis

on the Trial Chamber’s findings concerning that destruction.

799. In view of the above and contrary to Stoji¢’s submission, the Trial Chamber did not
consider that all the crimes committed after June 1993 were new and thus encompassed by the
expanded JCE. Instead, it considered that the new crimes were the whole of Count 24 (unlawful

attack on civilians — Mostar) and the whole of Count 25 (unlawful infliction of terror on civilians —

2509

Mostar),” which were therefore not part of the CCP before June 1993. In addition, the destruction

210 also forms a part of Count 21

of or severe damage to the ten mosques in East Mostar
(destruction or wilful damage to institutions dedicated to religion or education).**!! As for the other

incidents forming part of that count, the Trial Chamber explained elsewhere in the Trial Judgement

20 Stanisic and Zupljanin Appeal Judgement, para. 138; Popovic et al. Appeal Judgement, para. 2006; Ori¢ Appeal
Judgement, para. 38; Naletili¢ and Martinovi¢ Appeal Judgement, para. 435; Staki¢ Appeal Judgement, para. 344.

%5 Trial Judgement, Vol. 4, para. 59.

206 rjal Judgement, Vol. 4, para. 59.

297 Trial Judgement, Vol. 4, para. 59.

%% See supra, para. 426. The Appeals Chamber also reversed the Trial Chamber’s conclusion that the destruction of the
Old Bridge constituted wanton destruction of cities, towns, or villages or devastation not justified by military necessity
as a violation of the laws or customs of war. See supra, para. 416.

2% See Trial Judgement, Vol. 3, paras 1684-1692.

219 Trial Judgement, Vol. 4, para. 59.

»11 See Trial Judgement, Vol. 3, paras 1609-1610. The remaining part of Count 21 in relation to Mostar, as found by
the Trial Chamber, concerns a crime committed prior to June 1993. See Trial Judgement, Vol. 3, para. 1608. See also
Trial Judgement, Vol. 3, para. 1611.
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that Count 21 was not part of the CCP before June 1993,%512 thus making it clear that it fell within
the scope of the CCP only when it expanded to include events in East Mostar, that is, from June
1993 onwards.

800. As regards Stoji¢’s assertion that it is unclear whether the Trial Chamber considered
deportation to be an expanded crime or part of the original CCP, the Appeals Chamber recalls that
the Trial Chamber was explicit in its finding that only the new crimes that took place with the siege
of East Mostar in June 1993 constituted the expanded CCP.*"® However, the Trial Chamber found
no instances of deportation by the HVO of Muslims living in East Mostar. Further, the
Trial Chamber found that, from mid-May 1993, the HVO forced the Muslim population from
West Mostar across a de facto border and thus committed the crime of deportation.2514 The
Trial Chamber also found that, following the deportations in Mostar, subsequent instances of
deportation occurred in other municipalities, particularly from detention centres located therein.?"®
Later, in its analysis of the existence of the CCP, the Trial Chamber recounted the events in Mostar
in May 1993 It also held that subsequent to an ABiH attack on 30 June 1993 the
implementation of the JCE became more efficient, with the HVO arresting and detaining Muslims
and sending them to, among others, third countries,”'” and that “at least as of 30 June 1993”, the
HZ(R) H-B authorities introduced “a system of deportation utilising the release of Musiim detainees
from the HVO detention centres contingent upon their departure from Croatia”.>>"® Thus, the Trial
Chamber’s findings regarding deportation show that instances of deportation began occurring in
mid-May 1993 and that the JCE became “more efficient” from 30 June 1993 because a system of
deportation was devised by the HZ(R) H-B authorities. Accordingly, the Appeals Chamber
considers that, reading the Trial Judgement as a whole, deportation was found by the Trial Chamber
to be part of the CCP before the JCE expanded in June 1993 and thus it was not deemed by the Trial
Chamber as one of the expanded crimes that became part of the CCP in June 1993. The Appeals
Chamber is further reinforced in this view by the fact that, in contrast to its conclusion as regards
Count 21,%" the Trial Chamber made no findings indicating that deportation became part of the

CCP only in June 1993. Accordingly, Stoji¢’s argument regarding deportation is dismissed.

801. As to whether the Trial Chamber made the necessary legal findings to support its conclusion

that Counts 21, 24, and 25 formed the expanded crimes, the Appeals Chamber recalls that the

512 Trial Judgement, Vol. 4, paras 342, 433, 1213. See also Trial Judgement, Vol. 4, paras 71, 148, 718, 822; infra,
paras 2447-2455. See also infra, paras 2443-2446. ‘
1 See supra, para. 798.
214 Prial Judgement, Vol. 3, paras 783-784, 813-814. See Trial Judgement, Vol. 4, paras 56-57.
215 Trial Judgement, Vol. 3, paras 786-809, 810-839.
2216 Prial Judgement, Vol. 4, paras 56-57.
217 Trial Judgement, Vol. 4, para. 57.
218 Trial Judgement, Vol. 4, para. 64.
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Trial Chamber held, relying on the Krajisnik Appeal Judgement, that it was required to determine at
which point the additional crimes became integrated into the common plan and make findings that
“the members of the JCE” were informed of the expansion of criminal activities but did nothing to

prevent it and continued to implement the expansion.”**°

802. The Appeals Chamber observes that the Krajisnik Appeals Chamber found that, as is the
case with a common criminal plan in its inception, it is not necessary for the JCE members to
explicitly agree to the expansion of criminal means; instead, as with the original criminal plan, that
agreement may materialise extemporaneously and be inferred from circumstantial evidence.?*!
Noting that the Krajisnik Trial Chamber found that expanded crimes were added to the JCE after
“leading members” of that JCE were informed of them, the Appeals Chamber in Krajisnik stated:

The Appeals Chamber notes that in order to impute responsibility to leading JCE members,

including Krajisnik, for the expanded crimes, the Trial Chamber was therefore required to make

findings as to (1) whether leading members of the JCE were informed of the crimes, (2) whether

they did nothing to prevent their recurrence and persisted in the implementation of this expansion

of the common obg'ective, and (3) when the expanded crimes became incorporated into the .
common objective.”*

It then concluded that the Krajisnik Trial Chamber failed to find: (1) who the leading JCE members
were, including whether Mom¢ilo KrajiSnik was one of them; (2) at which specific point in time the
expanded crimes became part of the common plan; and (3) whether JCE members had any intent
for those crimes.”? It also found that the Krajisnik Trial Chamber did not find when the members
of the “local component” of the JCE became aware of the expanded crimes and thus when those

. . . e 2524
crimes became incorporated in the common objective.

803. As a preliminary matter, the Appeals Chamber notes that in Krajisnik it focused on the
knowledge of “leading JCE members” primarily because the Krajisnik Trial Chamber did the
same.”* However, contrary to Stoji¢’s argument, this does not necessarily lead to the conclusion
that the elements elucidated by the Appeals Chamber in Krajisnik require that in every case where
the expansion of a JCE is an issue, all JCE members, including both accused and non-accused JCE
members, must be found to have been informed of the expanded crimes in order to show that they

had agreed to expand the JCE. Accordingly, while the knowledge of the expanded crimes on the

219 See Trial Judgement, Vol. 4, para. 71. See also supra, para. 798.

2520 Trial Judgement, Vol. 1, para. 212(2), referring to, inter alia, Krajisnik Appeal Judgement, paras 171, 175-176, 193-
194. See also supra, para. 792.

2921 grajisnik Appeal Judgement, para. 163,

222 grajisnik Appeal Judgement, paras 170-171 (emphasis in original).

22 grajisnik Appeal Judgement, paras 172-173 & fn. 432.

224 Erajisnik Appeal Judgement, para. 174.

225 Krajisnik Appeal Judgement, paras 162, 170-173. Indeed, the Krajisnik Trial Chamber’s own analysis of how an
expansion of a JCE is to be established refers to the knowledge of leading JCE members about the expanded crimes and
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part of the “local component” of the JCE was important in the Krajisnik case in order to ascertain

when those crimes became part of the common plan,**°

the Appeals Chamber considers that it was
not necessary in this case as the Trial Chamber inferred that the agreement to expand the JCE
materialised between the Appellants in relation to the crimes in East Mostar in June 1993. As noted

227 a5 is the case with an original common criminal plan, an expansion of criminal means

above,
may be inferred from circumstantial evidence. Determining when additional crimes became
integrated into a common criminal plan will therefore be different from case to case. Accordingly,
the Trial Chamber in the present case was under no obligation to conduct its expansion analysis in

relation to the local component.

804. Concerning Stoji¢’s argument that the Trial Chamber failed to make findings on the
knowledge of Croatian leaders, the Appeals Chamber notes that it was necessary to consider the
knowledge of “leadmg JCE members” in the Krajisnik case because it was a single- accused case in
which the Trial Chamber had to estabhsh a plurality of persons both for the ongmal and for the
expanded JCE. However, the present case is a multi-accused case and thus, once it made findings
regarding the Appellants and their membership in the original JCE, the Trial Chamber was not
required to concern itself with the knowledge of the Croatian leaders, namely Tudman, Bobetko,
and Sugak. Indeed, when outlining what requirements it had to satisfy before it could attribute the
new crimes to the Appellants, the Trial Chamber noted that it was required to make findings that
“the members of the JCE” were informed of the expansion of criminal activities, did nothing to
prevent them, and persisted in implementing the expansion of the CCP.**® The Trial Chamber then
proceeded to do so in relation to the Appellants who were all deemed to be JCE members.
Moreover, the Trial Chamber made findings that Prlié, Stoji¢, Praljak, and Petkovié were among the
most important members of the JCE, and thus considered them to be “leading JCE members”.**
As a result, and in light of the Trial Chamber’s analysls outlined below regarding the Appellants’
knowledge and intent in relation to East Mostar which indicates that an agreement to expand the

) . 530
relevant crimes materialised between I:hem,2

the Appeals Chamber considers that it was not
necessary for the Trial Chamber to assess whether other members of the JCE, including Tudman,

Bobetko, and Susak, agreed to that expansion. In any event, the Trial Chamber made findings that

their failure to take measures to prevent them as well as their persistence in implementing the common objective. See
K; ajzsmk Appeal Judgement, para. 162, referring to Krajisnik Trial Judgement, para. 1098.

Kz ajisnik Appeal Judgement, para. 174.

77 See supra, para. 302.

2% See supra, para. 801.
2929 . Trial Judgement, Vol. 4, paras 276, 429, 628, 818.

0 See znﬁa paras 806-812.

333
Case No. IT-04-74-A 29 November 2017

~ A



23561

indicate that these Croatian leaders did so agrée.”*! Stoji€’s argument that the Trial Chamber erred
in law in not addressing the knowledge of the Croatian leaders or the local component is therefore

rejected.

805. In addressing whether the Trial Chamber made the necessary findings to impute criminal
responsibility for the expanded crimes, the Appeals Chamber will examine the Trial Chamber’s
analysis concerning each of the Appellants’ involvement in the events in East Mostar, as well as
whether the Trial Chamber made findings it said it would, namely findings concerning the precise
point at which the CCP expanded and, in that connection, found that the Appellants Weré informed
of the expansion of the criminal activities, did nothing to prevent their occurrence, and went on to

persist in implementing the expansion of the common desi gn.%?

806. Starting with Prli¢, the Trial Chamber found that he “knew about the HVO crimes
committed during the HVO campaign of fire and shelling against East Mostar — that is, the murders
and destruction of property” — and that by minimising them or attempting to deny them he
accepted, encouraged, and supported these crimes and the campaign of shelling and sniping.25 21t
further found that he knew about the difficulties international humanitarian organisations had to
access East Mostar and that he contributed to this by blocking the delivery of humanitarian aid there
from June to at least December 1993, therefore intending to cause “great suffering” to the Mostar
population.”** The Appeals Chamber finds that the Trial Chamber made the necessary findings
relating to Prli¢’s knowledge about the expanded crimes, the fact that he did nothing to prevent their

recurrence, and that he persisted in implementing the expanded J CE.>*

807. = As for Stoji¢, the Trial Chamber found that he knew of the “HVO’s plan of action” with
regard to East Mostar, entailing “the murders and the destruction of property, including mosques,
related to the shelling and the harsh living conditions of the population of [East Mostar] caused by
the lack of food and water”.”>*® This conclusion is supported by findings that Stoji¢ acquired

3
3,25 7

knowledge of HVO crimes in Mostar as early as May 199 and By other findings that Stoji¢

- 2531 Trjal Judgement, Vol. 4, paras 1219, 1222-1223 (finding, infer alia, that there was a “continuous link” between
Praljak on one side and Tudman, Bobetko, and Susak on the other). See also Trial Judgement, Vol. 4, paras 522-523,
529-530, 540.

2532 See supra, paras 792, 802.

2533 Trial Judgement, Vol. 4, para. 176. See Trial Judgement, Vol. 4, paras 174-175, 272 (finding that Prli¢ was well
aware of the shelling and sniping of East Mostar, particularly against civilians and international organisations, and that
he attempted to conceal the HVO’s responsibility for the destruction of the Old Bridge).

2934 Trjal Judgement, Vol. 4, para. 185. See Trial Judgement, Vol. 4, paras 179-184, 272 (finding that Prli¢ deliberately
impeded the attempts to repair the water supply system in East Mostar, did nothing to improve the living conditions in
East Mostar, and on a number of occasions refused to grant authorisation for humanitarian convoys to enter East

Mostar).
/} '
-
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2336 Trjal Judgement, Vol. 4, para. 363. See Trial Judgement, Vol. 4, paras 359-362.
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2538 that led to an

participated in the evictions of Muslims from West Mostar as of June 1993
increased concentration of the: Muslim population in East Mostar.”*** The Trial Chamber also found

that Stoji¢ knew that HVO forces destroyed Muslim property in January 1993240

and mosques in
particular in April 1993,2*" which Stoji¢ also knew occurred during the HVO’s campaign in
East Mostar.”>** Further, the Trial Chamber found that Stoji¢ controlled all HVO snipers in West
Mostar and knew about and accepted that they sniped civilians and members of international
organisations in East Mostar.*>* It also found that he facilitated the hindering of access of
humanitarian aid to East Mostar at times between June and December 1993.2>* The Trial Chamber
found that Stoji¢ had knowledge of the HVO crimes in East Mostar but nevertheless continued to
exercise his functions in the HVO, which it took as him accepting those crimes.”®* The
Appeals Chamber finds therefore that the Trial Chamber made the necessary findings relating to
Stoji¢’s knowledge about the expanded crimes, the fact that he did nothing to prevent their

recurrence, and that he persisted in implementing the expanded JCE.

808. With regard to Praljak, the Trial Chamber found that it had no evidence to “support a
finding on Slobodan Praljak’s role in the criminal events in the Municipality of Mostar between
9 May and 24 July 1993”.%5% At the same time, the Trial Chamber found that he arrived in Mostar
on 11 May 1993%* and “participated in directing and planning the HVO operations in the
Municipality of Mostar between July and early November 1993”.2* It then recalled, inter alia, the
events in East Mostar, including that from early June 1993 it was subjected to intense sniping and
shelling by the HVO, which resulted in many deaths and woundings and in the destruction of East
Mostar mosques.”>* The Trial Chamber then concluded that, insofar as Praljak was directing the
HVO military operations which it found were “orchestrated by the HZ(R) H-B leadership” and

were not random acts, he knew that “these crimes would be committed during the operations in

2538 Prjal Judgement, Vol. 4, para. 355.

2539 Trial Judgement, Vol. 2, paras 1198-1200.

0 Prial Judgement, Vol. 4, paras 336-337.

2541 Trial Judgement, Vol. 4, para. 342. See Trial Judgement, Vol. 4, para. 341.

2542 Prial Judgement, Vol. 4, para. 363. See Trial Judgement, Vol. 4, para. 359.

% Trial Judgement, Vol. 4, paras 368-370.

2% Trial Judgement, Vol. 4, para. 372.

2545 Trial Judgement, Vol. 4, paras 363, 370. See Trial Judgement, Vol. 4, para. 372. See also infra, paras 1800-1804.
2546 Trial Judgement, Vol. 4, para. 577 (emphasis added). See Trial Judgement, Vol. 4, para. 576.

47 Trjal Judgement, Vol. 4, para. 576, referring to Slobodan Praljak, T(F). 41519 (16 June 2009). Other findings made
by the Trial Chamber confirm that Praljak was in and around Mostar during the relevant time-period, as he was found to
have been present in the municipalities of Gornji Vakuf, Ljubuski, Prozor, Jablanica, and Mostar for long periods
before 24 July 1993 and was found to have participated in a meeting in the village of Medugorje near Mostar on 18
May 1993. Trial Judgement, Vol. 4, paras 470, 526. '

% Trial Judgement, Vol. 4, para. 581. See Trial Judgement, Vol. 4, para. 579 (“Generally speaking, Slobodan Praljak
played an important role in planning and directing the military operations in the Municipality of Mostar between 24
July 1993 and 9 November 1993.”). See also Trial Judgement, Vol. 4, para. 580.

5% Trial Judgement, Vol. 4, paras 582-583.
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Rastani and Mostar”.>>® As a consequence, it inferred that Praljak “intended to have buildings in
East Mostar destroyed, including mosques” as well as that he intended “to deliberately target
civilians, to have murders, wounding, physical and psychological abuse and attacks on members of
international organisations committed and, lastly, to have women and children removed”.”*' In
doing so, the Trial Chamber did not restrict its conclusion on Praljak’s intent to post-24 July 1993.
Instead, it held Praljak responsible under Counts 21, 24, and 25 for crimes committed in Mostar
Municipality.>** Further, it held that “[i]nsofar as Slobodan Praljak committed these crimes with
the aim of furthering the [CCP]” he was responsible not only for the crimes explicitly set out by the

Trial Chamber®>> but also for all other crimes formin g part of the CCP.* 54

809. On the basis of the above, the Trial Chamber considered that Praljak was responsible for the
expanded crimes even before 24 July 1993, as made clear in its finding that all the Appellants
intended to further the CCP, including the expanded crimes.”>> The Appeals Chamber considers
that a reasonable trier of fact could have made this inference despite not having evidence to
“support a finding” on Praljak’s role “in the criminal events” in Mostar between 9 May and 24 July
1993,25%6 particularly as: (1) the jurisprudence is clear that a member of a JCE need not contribute

2557 (2) the Trial Chamber found that in the period between

to an actus reus of each specific crime;
autumn 1992 to 24 July 1993 Praljak had de facto command authority over the HVO and the
Military Police, and was present in various municipalities, including in Mostar, between January
and June 1993;°® and (3) the Trial Chamber held that Praljak planned and directed HVO military
operations in Mostar between July and November 1993.*>* The Appeals Chamber finds therefore
that the Trial Chambér made the necessary findings relating to Praljak’s knowledge about the
expanded crimes, the fact that he did nothing to prevent their recurrence, and that he persisted in
implementing the expanded JCE. Indeed, in its final analysis of Praljak’s responsibility, having
recalled its findings that Praljak was informed of HVO crimes through internal HVO channels, the

Trial Chamber found “that the only reasonable inference it can draw from the fact that Slobodan

Praljak participated in the planning of the HVO military operations” in, inter alia, Mostar “during

250 Trjal Judgement, Vol. 4, para. 586 (emphasis added). It is clear from the Trial Chamber’s findings that “these
crimes” included the shelling and the sniping of East Mostar starting already from early June 1993. See Trial
Judgement, Vol. 4, paras 59, 582-584, 586 (referring to “the crimes described above”, namely described in paragraphs
582-584).
2551 Tnal Judgement, Vol. 4, para. 586. See also Trial Judgement, Vol. 4, para. 625.

52 Trial Judgement, Vol. 4, para. 630.
253 See Trial Judgement, Vol. 4, para. 630.

> Trial Judgement, Vol. 4, para. 631.
255 Trjal Judgement, Vol. 4, paras 67-68. See Trial Judgement, Vol 4, para. 59.
2956 Trjal Judgement, Vol. 4, para. 577. See Trial Judgement, Vol. 4, para. 576.
257 Krajisnik Appeal Judgement, paras 695-696 (holding that a contribution to the JCE need not be criminal per se and
that the accused need not physically commit or participate in the actus reus of a perpetrated crime, but that it is
sufficient that he perform acts that are in some way directed to the furthering of the JCE).
2558 Trial Judgement, Vol. 4, paras 470, 472-482. j

//
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the summer of 1993” and that “he continued to exercise control over the armed forces while
knowing that its members were committing crimes in other municipalities in BiH, is that he
intended to have these crimes committed”.>® As the Trial Chamber made findings on Praljak’s
knowledge and activities in the relevant period, its statement that it had no evidence to support a
finding about his exact role in the “criminal events” in Mostar between 9 May and 24 July 1993
does not undermine its conclusion. Accordingly, the Appeals Chamber dismisses Praljak’s
argument regarding the Trial Chamber’s consideration of his role in Mostar prior to 24 July
199371

810.  As for Petkovic, the Trial Chamber found that he planned the shelling of East Mostar and
knew that HVO forces were shelling and firing on the population of East Mostar “causing deaths,
injuries and the destruction of property, including mosques”.25 52 The Trial Chamber found that he
knew that members of international organisations were affected by the HVO shelling, and that the
Muslim population of East Mostar lived in a state of terror.”®® It found, insofar as he ordered and
contributed to planning this shelling, that Petkovi¢ intended to have these crimes committed.”®*
Further, the Trial Chamber made findings that Petkovi¢ was aware that HVO military operations
before June 1993 involved the destruction of mosques.2565‘ The Trial Chamber also found that
Petkovi¢ had “the power to allow humanitarian convoys to pass through and reach East Mostar” and
occasioﬁally let them through, but that, when he failed to do so, he intended to hinder the
humanitarian convoys.”®® The Appeals Chamber therefore finds that the Trial Chamber made the

necessary findings relating to Petkovié’s knowledge about the expanded crimes, the fact that he did

nothing to prevent their recurrence, and that he persisted in implementing the expanded J CE.>Y

811. With regard to Corié, the Trial Chamber found that he had knowledge of the HVO
campaign of fire, shelling, and sniping against the population of East Mostar and the crimes
committed during that campaign.2568 It further found that, inasmuch as he lent support to the
campaigns, Cori¢ intended to facilitate the crimes directly linked to the HVO military operations
against East Mostar, namely, “the murders and destruction of property, including mosques,

resulting from the shelling”.”*® Moreover, it found that, around J anuary 1993, Cori¢ knew that the

5% Trjal Judgement, Vol. 4, para, 581.

2% Trial Judgement, Vol. 4, para. 625.

281 See also infra, paras 1982, 2003.

2562 Tria] Judgement, Vol. 4, paras 747, 750.

563 Trial Judgement, Vol. 4, para. 750.

26 Tria] Judgement, Vol. 4, para. 750. See also Trial Judgement, Vol. 4, para, 815.
2365 Trial Judgement, Vol. 4, paras 695, 699, 729-730.

2566 Tria] Judgement, Vol. 4, para. 755.

267 See also infra, paras 2226-2258, 2397-2402, 2406.

2568 Tria] Judgement, Vol. 4, para. 938. See also Trial Judgement, Vol. 4, para. 945, 7
2599 Trjal Judgement, Vol. 4, para. 938. See also Trial Judgement, Vol. 4, para. 945. )i
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destruction of mosques formed part of the HVO military operations.”’° The Trial Chamber also
found that on 1 June 1993, in light of checkpoints he directed, Cori¢ knew of the difficult
humanitarian conditions that prevailed in East Mostar and nevertheless impeded the delivery of
humanitarian aid, thereby contributing to the creation of unbearable living conditions for the
Muslim population of East Mostar.®”" Consequently, the Appeals Chamber finds that the
Trial Chamber made the necessary findings relating to Cori¢’s awareness of the expanded crimes,
the fact that he did nothing to prevent their recurrence, and that he persisted in implementing the

. . 2572
expansion of the common demgn.2

812. | Lastly, with regard to Pusi¢, the Trial Chamber found that he knew that the HVO was
“intensively .and continuously shelling East Mostar”,>"* and that it was being subjected to
“continuous shooting and shelling as part of a siege between June 1993 and April 1994” ™ 1t
further found that he knew that this was causing destruction to buildings dedicated to religion and
deaths among the population, and knew about the difficulties international organisations were
having in gaining access to East Mostar, as well as the extremely harsh conditions the population
was living in.>” The Trial Chamber found that Pugi¢ worsened the living conditions in East Mostar
by obstructing humanitarian evacuations.”’® As a result, the Trial Chamber found that Pusic
accepted the expanded crimes in East Mostar.””’”’ Referring later to his knowledge of the living
conditiohs in East Mostar caused by the HVO siege, the Trial Chamber concluded that the only
reasonable inference was that Pugi¢ intended the siege-related crimes.”’® The Appeals Chamber
therefore finds that the Trial Chamber made the necessary findings relating to Pusi¢’s knowledge of

the expanded crimes, the fact that he did nothing to prevent their recurrence, and that he persisted in

implementing the expanded JCE. "

813. In light of the findings above, the Appeals Chamber dismisses Stoji¢’s and Praljak’s
arguments that the Trial Chamber erred in law in failing to make findings on when leading
members of the JCE were informed of the expanded crimes or whether they did anything to prevent

their recurrence.”®® With regard to Stoji¢’s argument that it failed to find when leading JCE

270 Trial Judgement, Vol. 4, para. 923, See Trial Judgement, Vol. 4, paras 919-922.
»7 Trial Judgement, Vol. 4, paras 940, 944-945, ,

57 See also infra, paras 2566-2569, 2580-2581.

7 Trial Judgement, Vol. 4, para. 1120.

7 Trjal Judgement, Vol. 4, para. 1122.

>3 Trial Judgement, Vol. 4, para. 1122.

70 Trial Judgement, Vol. 4, para, 1122.

277 Trial Judgement, Vol. 4, para. 1122. See Trial Judgement, Vol. 4, para. 59.

578 Trial Judgement, Vol. 4, para. 1206.

2P See also infra, paras 2748-2753, 2800-2802, 2806.

2% 1 reaching this conclusion, the Appeals Chamber has relied on sections of the Trial Judgement discussing the
Appellants’ responsibility. The Appeals Chamber considers that Stojic fails to substantiate his claim that one cannot do
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members “went from being merely aware of the crime to intending it”>*! the Appeals Chamber
considers that the Trial Chamber found that when the JCE members became aware of the expanded
crimes, and did not take any measures {0 prevent their recurrence but contributed to them and
persisted in implementing the common objective, they thereby came to intend those expanded
crimes. > Stojié fails to demonstrate an error in this approach.2583 Therefore, the Appeals Chamber

dismisses Stoji¢’s argument.

814. Reading the Trial Judgement as a whole, the Appeals Chamber considers that the
Trial Chamber sufficiently understood and explained Counts 21 (in part), 24, and 25 as consisting
of the crimes that were added as part of the expanded JCE, hence distinguishing them from the
remaining crimes that the Trial Chamber found were part of the CCP from the beginning. Given
that the Trial Chamber identified explicitly that the expanded crimes became part of the CCP in

June 1993, with the siege of East Mostar,25 84

and came to that conclusion based on the findings it
made in relation to each individual Appellant as set out above, the Appeals Chamber ﬁnds that the
Trial Chamber described with sufficient precision when and under what circumstances the scope of
the CCP broadened. Thus, the Appeals Chamber finds that Stoji¢ and Praljak have not demonstrated
that the Trial Chamber erred in failing to define which crimes were part of the original JCE and
which were part of the expanded J CE.*® Consequently, it dismisses Praljak’s ground of appeal 7 as

well as Stoji¢’s grounds of appeal 11 and 12.

(b) Stoji¢’s appeal (Ground 4 in part)

(1) Arguments of the Parties

8i5 . Referring to several Tribunal trial judgements, Stoji¢ submits that the Trial Chamber erred
in law in failing to consider whether each individual crime in each municipality and each detention
centre had the objective of furthering the CCPp.»% Specifically, he submits that the Trial Chamber
erred in: (1) omitting to analyse whether crimes in Gornji Vakuf, Prozor, Mostar, Capljina, and

Stolac, as well as at the Heliodrom and Ljubuski, Dretelj, and Gabela Prisons, were part of the

s0. See Stoji¢’s Appeal Brief, para. 106. In light of its conclusion, the Appeals Chamber also dismisses Stoji¢’s claim
that the Trial Chamber erred in fact and failed to provide a “reasoned decision”. See supra, fn. 2491,

281 §t0jic’s Appeal Brief, para. 107. .

282 See supra, paras 806-812; Trial Judgement, Vol. 4, paras 67-68 (where the Trial Chamber found that all the
Appellants intended the crimes that were part of the CCP, including the expanded crimes). See also infra, paras 1800-
1804,

28 Cf Krajisnik Appeal Judgement, paras 171-172.

2384 Tria) Judgement, Vol. 4, para. 59.

2583 See also infra, paras 874-886.

2586 Stojic’s Appeal Brief, para. 50, referring to Tolimir Trial Judgement, paras 1021-1024, 1028-1030, Kupreskic et al.
Trial Judgement, paras 163-164, 336-338, Boskoski and Tarculovski Trial Judgement, para. 572. See also Stoji¢’s
Appeal Brief, heading before para. 48, paras 48-49; Stoji¢’s Reply Brief, para. 23; Appeal Hearing, AT. 276 (21 Mar
2017). ‘ :
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CCP;>Y (2) failing to address the crimes at Vojno Detention Centre in its CCP assessment; >

(3) “expressly declin[ing]” to determine the underlying purpose of HVO actions in Jablanica;>*
and (4) wrongly including the Stupni Do attack in Vare§ Municipality in its analysis having found

that it was not ordered by * HVO leaders”. 2%

816. The Prosecution responds that the Trial Chamber exhaustively analysed the crimes
elsewhere in the Trial Judgement.25 ! In particular, it asserts that the Trial Chamber: (1) examined |
the HVO actions in Jablanica and concluded that these events were part of the CCP;*** (2) found
that Vojno Detention Centre was “within the network of detention centres used to implement” the

CCP, thus making it unnecessary to mention the crimes that took place there in its CCP

assessment;”> > and (3) reasonably found that the crimes in Stupni Do were committed pursuant to
the CCP.>***
(ii) nal Sis

817. With respect to Stoji¢’s submission that the Trial Chamber failed to assess whether each
individual crime in each municipality and each detention centre formed part- of the CCP, the
Appeals Chamber recalls that JCE liability requires proof of a common purpose “which amounts to
or involves the commission of a crime”.>** In this regard, the Appeals Chamber observes that the
Trial Chamber found that the CCP — a common criminal plan to ethnically cleanse the provinces
considered Croatian — came into being in mid-January 1993, and was implemented through various

crimes that took place in a number of different municipalities and detention centres.””® The

¥ St0ji¢’s Appeal Brief, para. 51, referring to Trial Judgement, Vol. 2, paras 80-91, 343-488, 758-1377, 1379-1663,
1787-1878, 1879-2034, 2035-2191, Vol. 3, paras 1-274, Vol. 4, paras 45, 47, 56-59.
28 Stojié’s Appeal Brief, para. 52, referring to Trial Judgement, Vol. 4, paras 41-68.
2589 S'[O_]i ¢’s Appeal Brief, para. 52, referring to Trial Judgement, Vol. 2, para. 526.

% Stoji¢’s Appeal Brief, para. 52, referring to Trial Judgement, Vol. 4, para. 61. See also Stoji¢’s Appeal Brief, para.
58.
291 prosecution’s Response Brief (Stoji€), para. 33, referring to Trial Judgement, Vol. 2, paras 1-2191, Vol. 3, paras 1-
1741.
292 Prosecution’s Response Brief (Stojic), para. 37, referring to Trial Judgement, Vol. 2, paras 538-543, Vol. 4, paras
146, 341, 714, 717.

% Prosecution’s Response Brief (Stojic), para. 37, referring to Trial Judgement, Vol. 4, para. 890. The Prosecution
submits that for instance, Heliodrom detainees were transported to Vojno Detention Centre, held in very harsh
conditions, mistreated, and even murdered while performing forced labour, and that some detainees agreed to leave for
ABiH-controlled territories or other countries. See Prosecution’s Response Brief (Stoji¢), para. 37, referring to Trial
Judgement, Vol. 2, paras 1650, 1654-1655, 1662, 1694-1700, 1703-1709, 1721, 1723-1724, 1726, 1731, 1740, 1749,
1757, Vol. 4, para. 64.

29 prosecution’s Response Brief (Stojic), para. 37, referring to Trial Judgement, Vol. 3, paras 492, 503, 507, 699-700,
752-753, 1294-1295, 1396-1397, 1498-1499, 1554-1556, 1596-1599, 1740-1741, Vol. 4, paras 61-63, 65-66, 68, 202,
594, 596-597, 621, 623, 626, 765, 767, 7712, 175-171, 805, 815-816, 1220. The Prosecution does not expressly respond
to Stojié’s challenges to the Trial Chamber’s approach to the crimes in Gornji Vakuf, Prozor, Mostar, Capljina, and
Stolac, as well as at the Heliodrom and Ljubuskl Dretelj, and Gabela Prisons. See Prosecution’s Response Brief
(Stojié), para. 33.

2% Tadi¢ Appeal Judgement, para. 227(ii). See also Sainovi¢ et al. Appeal Judgement, para. 611; Stakic Appeal
Judgement, para. 64; Brdanin Appeal Judgement, paras 364, 418; supra, para. 790.

296 Trial Judgement, Vol. 4, paras 44-65. See supra, paras 789-790.
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Trial Chamber found that the CCP came into being in mid-January 1993 based on a number of
factors, including the presentation of the Vance-Owen Peace Plan on 2 January 1993, and the
ultimatum adopted by the HVO HZ-HB envisaging the subordination of the ABiH to the HVO (“the
15 January 1993 Ultimatum”).>*” The Trial Chamber’s factual ﬁndihgs regarding the crimes in
Gorhji Vakuf, Prozor, Mostar, Capljina, and Stolac, as well as at the Heliodrom and Ljubuski,
Dretelj, and Gabela Prisons, were then expressly referenced or cross-referenced by the
Trial Chamber in its CCP analysis, including by finding that the JCE was carried out in stages.25 %%
Further, in the same section of the Trial Judgement, the Trial Chamber made clear that it considered
that these events, among others, formed part of the CCP because they “tended to follow a clear

pattern of conduct”. 2599

818. Regarding the crimes at Vojno Detention Centre, the Appeals Chamber observes that the
Trial Chamber did not expressly refer to these crimes in its analysis of the CCP.**® However, the
Trial Chamber made clear that the entire CCP analysis was underpinned by factual findings

2601

regarding, inter alia, the detention centres,”  and found that the overall system of detention centres

formed an integral part of the system for deporting the Muslim population of the HR H-B.2%* The

3
2603 and observes

Appeals Chamber also recalls that the Trial Judgement must be read as a whole,
that the Trial Chamber’s analysis of Prli¢’s, Petkovi¢’s, and Pusi¢’s criminal responsibility made
clear that the crimes at Vojno Detention Centre fell within the CCP.**** The Appeals Chamber finds
that Stoji¢ has failed to demonstrate an error with regard to the Trial Chamber’s approach to these

crimes. This submission is rejected.

819. Regarding Stoji¢’s assertion that the Trial Chamber erred in “expressly declin[ing]” to
determine the underlying purpose of HVO actions in Jablanica, the Appeals Chamber observes that
the Trial Chamber concluded that it was unable to determine the underlyirig reason for the clashes
between the HVO and ABiH in Jablanica Municipality.2605 The Trial Chamber, however, concluded

that the events in Jablanica fell within the CCP because the crimes that were committed there

27 Trial Judgement, Vol. 1, paras 445, 451-452, Vol. 4, paras 44, 125. See also infra, paras 852-853.
2% Trial Judgement, Vol. 4, paras 45, 47-48, 57, 59, 61, 64 & fns 124 (referring to Gornji Vakuf), 126 (referring to
findings on Prozor), 127-128 (referring to Jablanica and Gornji Vakuf), 154-157 (referring to Prozor, Capljma Stolac,
the Heliodrom, and Ljubuski and Gabela Prisons), 165-167 (referring to Mostar), 169-172 (referring to Vares) 175-177
(referring to Mostar, the Heliodrom, and Ljubuski, Dretelj, and Gabela Prisons).
2% Trial Judgement, Vol. 4, para. 65. See also Trial Judgement, Vol. 4, paras 45-64.
2600 gee Trial Judgement, Vol. 2, paras 1664-1716.
290l See Trial Judgement, Vol. 4, para. 45.
2602 See Trial Judgement, Vol. 4, paras 66, 68, 1298. See also Trial Judgement, Vol. 4, para. 890.

% Popovic et al. Appeal Judgement, para. 2006; Mrksi¢ and Stjivanéanin Appeal Judgement, para. 379. See also
Kalimanzira Appeal Judgement, para. 227.
2604 See Trial Judgement, Vol. 4, paras 236-239, 274, 797-798, 1186-1187, 1203. See also Trial Judgement, Vol. 4,
paras 240, 287-288, 1215.
% Trial Judgement, Vol. 2, para. 526 (“Whatever the underlying reasons may have been, clashes between the HVO
and the ABiH did break out on 13-14 April 1993 in Jablanica Municipality.”).
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formed part of “a clear pattern of conduct”.***® The explanation for the clashes between the HVO
and ABiH thus forms background context, and has no direct bearing on this conclusion. Stoji¢ fails

to explain how this omission has an impact on his conviction. This argument is dismissed.

820. As regards Stoji¢’s challenge to the findings on the attack at Stupni Do on 23 October 1993,
the Appeals Chamber observes that although the Trial Chamber found that the HVO leaders did not
order the attack, it still found that the crimes committed there fell within the CCP because they
formed part of the said pattern of conduct and because of the HVO leaders’ attempts to conceal
them.”” In that respect, the Trial Chamber focused on two leaders specifically, namely Praljak and
Petkovié, and their involvement in concealment of Stupni Do crimes. 28 Further, the Trial Chamber
found that both Praljak and Petkovi¢ participated in planning and directing the HVO operations in
Vare§ Municipality in October 1993.%% Similarly, the Trial Chamber found that Stoji¢ facilitated
the HVO military operations in Vares§ Municipality.***® The Appeals Chamber discerns no issue
. with this approach and notés that the absence of an order by HVO leaders to attack Stupni Do does
not necessarily result in a conclusion that the crimes that took place during the attack were not part
of the CCP, so long as there are other factors that can be used to lead to that conclusion, such as the
pattern of crimes. In that regard, the Appeals Chamber notes the reversal of some of the Vares-
Municipality-related findings concerning Petkovi¢ and Praljak, namely that Petkovié contributed to

. . . « . 2611
the commission of crimes in Vare§ town and Stupni Do, !

and that Praljak facilitated the crimes in
Stupni Do by contributing to their concealment and by planning and directing the operations in
Vares Municipality.2612 However, a numbef of the Trial Chamber’s other findings concerning the
events in Vare§ Municipality remain undisturbed, including that: (1) Praljak planned and directed
the HVO 6perations in Vare§ Municipality; (2) Petkovi¢ contributed to concealment of the Stupni
Do crimes; (3) Stoji¢ facilitated the HVO military operations in Vare§ Municipality; (4) Stoji¢,
Petkovié, and Praljak were all informed of Stupni Do crimes soon after they happened; and (5)
Stojié and Petkovi¢ accepted these crimes.”®'? Further, all three were found to have intended the
type of crimes that took place in Stupni Do months before the Stupni Do attack and, additionally,
continued to participate in the JCE following that attack.”®'* The Appeals Chamber considers that

these undisturbed findings provide a sufficient link between the JCE members and the crimes that

26% Trial Judgement, Vol. 4, paras 46, 48, 65.

2907 rial Judgement, Vol. 4, paras 61-62, 65. See Trial Judgement, Vol. 3, paras 484-486, 492.

2608 Prial Judgement, Vol. 4, para. 61.

2099 Trial Judgement, Vol. 4, paras 591-594, 597, 767.

2019 Prial Judgement, Vol. 4, paras 380, 383.

91 See infra, paras 2275-2280.

2612 Soe infra, paras 2059-2062.

213 See infira, paras 1698, 1701-1703, 1707, 1709-1711, 2028, 2042-2047, 2050-2054, 2283-2284, 2289-2294.
261 See Trial Judgement, Vol. 4, paras 68, 1225, 1227-1228.
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took place in Stupni Do0.”" As a result, and recalling again that the Trial Chamber considered that
Stupni Do crimes were part of a clear pattern of conduct, the Appeals Chamber finds that Stoji¢ has
failed to demonstrate any error in the Trial Chamber’s conclusion that Stupni Do events fell within

the CCP.

821. Based on the above, the Appeals Chamber concludes that Stoji¢ has not shown that the
Trial Chamber erred in failing to specifically address whether each individual crime had the

" objective of furthering the CCP. Stoji¢’s ground of appeal 4 is dismissed in relevant part.

(¢c) Praljak’s appeal (Ground 49)

822. Praljak submits that the Trial Chamber failed to provide a reasoned opinion for its
conclusions on crimes charged under J CE I and his responsibility for those crimes, thereby denying
him his right to an effective appeal.*®'® Specifically, Praljak claims a lack of reasoned opinion as
regards: (1) his conviction under J CE I for murders in Mos.tar which the Trial Chamber held not to

form part of the CCP;**!

2618

(2) the variation in crimes included in the CCP as between different

municipalities;” " and (3) whether he was found guilty of crimes committed in Jablanica, Stolac,

Ljubuski, and éapljinat.2619
823.  The Prosecution responds that the Trial Chamber clearly established the scope of Praljak’s
convictions, with sufficient reasoning, thereby allowing him to exercise his right of appeal.?**® With

regard to Mostar, the Prosecution contends that Praljak was convicted under JCE I for murders

2815 Iy this respect, the Appeals Chamber recalls that for JCE I liability “it is sufficient for the participant to perform acts
that in some way are directed to the furthering” of the common plan or purpose. Tadi¢ Appeal Judgement, para. 229.
See Popovic et al. Appeal Judgement, paras 1378, 1653; Sainovic et al. Appeal Judgement, para. 1445; Krajisnik
Appeal Judgement, para. 695 (“It is sufficient that the accused ‘perform acts that in some way are directed to the
furthering’ of the JCE in the sense that he significantly contributes to the commission of the crimes involved in the
JCE”). See also Karemera and Ngirumpatse Appeal Judgement, paras 109 (“the Trial Chamber was not required to find
that he personally contributed to each criminal act, but rather that he made a significant contribution to the common
purpose and that each of the criminal acts for which he was held responsible formed part of that purpose™), 153.

819 praljak’s Appeal Brief, paras 539-540, 543-544; Praljak’s Reply Brief, paras 112-113. See Appeal Hearing, AT.
383 (22 Mar 2017).

2617 praljak’s Appeal Brief, para. 541.

2018 prajjak’s Appeal Brief, para. 541. , ,

2919 Praljak’s Appeal Brief, para. 542. Praljak also claims under this ground of appeal that the Trial Chamber failed to
provide a reasoned opinion in relation to the scope of the CCP and its expansion and when concluding that crimes
committed in Gornji Vakuf Municipality fell within the CCP. Praljak’s Appeal Brief, paras 540, 542. However, these
arguments are premised on his submissions in other grounds of appeal, which the Appeals Chamber dismisses
elsewhere. See Praljak’s Appeal Brief, para. 540 & fns 1238-1239 (referring to, inter alia, sub-grounds of appeal 7.1-
7.2, 39.2), para. 542. See also supra, para. 814; infra, paras 867, 1921. Accordingly, the Appeals Chamber will not
consider them here.

2620 progecution’s Response Brief (Praljak), paras 272-274, 276.
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other than those which the Trial Chamber considered not to form part of the CCP.**' The

Prosecution argues that Praljak’s other arguments warrant summary dismissal.?***

824. With regard to Praljak’s argument that the Trial Chamber failed to provide a reasoned
opinion in relation to how the crimes included in the CCP could vary between different
municipalities, the Appeals Chamber considers that Praljak does not explain why a criminal plah
perpetrated across a wide geographical area would have to be exactly consistent in the crimes
committed in different locations. With regard to Praljak’s argument that the Trial Chamber failed to
provide a reasoned opinion in relation to his conviction under JCE I for murders in Mostar which it
held not to form part of the CCP, the Appeals Chamber notes that the Trial Chamber found that
certain murders committed during the HVO’s detention and eviction operations were not part of the
CCp.2% However, the Trial Chamber also found that murders committed “during attacks”,
including during the HVO attacks on East Mostar and during the HVO attack on the village of
RaStani in Mostar formed part of the CCP. 2624 Praljak was accordingly convicted of those specific
murders rather than murders that did not form part of the CCP. He misrepresents the Trial
Chamber’s findiﬁgs and his argument is therefore dismissed. Finally, Praljak’s argumént that the
Trial Chamber failed to make clear findings as regards his responsibility for the crimes committed
in Jablanica, Stolac, Ljubugki, and Capljina misrepresents the Trial Judgenient. Although the Trial

Chamber found that Praljak had not personally contributed to the crimes in these municipalities,® -

it found that these crimes formed part of the CCP,2626

and that Praljak, as a JCE member, was
responsible for these crimes.”®’ The Appeals Chamber finds that Praljak has failed to show that the

Trial Chamber violated his right to a reasoned opinion, and dismisses his ground of appeal 49.

(d) Petkovié’s appeal (Sub-ground 3.2.1.3)

825. Petkovié argues that the Trial Chamber was required to establish through a reasoned opinion

that each underlying crime charged was a consequence of the implementation of the JCE.?® In the

2621 progecution’s Response Brief (Praljak), para. 275.
%22 Prosecution’s Response Brief (Praljak), para. 274. The Prosecution does not specifically address Praljak’s
submission regarding Jablanica, Stolac, Ljubuski, and Capljma
2623 Trjal Judgement, Vol. 4, paras 70, 72.
2624 Tria] Judgement, Vol. 4, paras 59, 66. See also Trial Judgement, Vol. 2 paras 948-963.
2625 See Trial Judgement, Vol. 4, para. 630.

26 Trial Judgement, Vol. 4, paras 48, 57. See also Trial Judgement, Vol. 4, para. 63.
2927 Trial Judgement, Vol. 4, para. 631.
2028 Petkovic’s Appeal Brief, para. 34, referring to Zigiranyirazo Trial Judgement, para. 418, Limaj et al. Trial
Judgement, para. 669, Limaj et al. Appeal Judgement, para. 99. Petkovié argues in particular that jurisprudence
demands this step in order to exclude the possibilities that: (1) crimes might have occurred in the absence of a specific
plan, or independently thereof; or (2) the perpetrators’ relationship to the JCE members was too tenuous. Petkovic’s
. Appeal Brief, para. 34.
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present case, he submits that the Trial Chamber erred in assuming that the crimes were the result of

the implementation of the CCP.?%%

826. The Prosecution responds that the Trial Chamber did not assume that the crimes were part of
the CCP, but engaged in a detailed analysis of the pattern of the crimes committed in various

L2630
municipalities.

827. The Appeals Chamber recalls that the Trial Chamber was required to provide clear findings

as to the scope of the JCE,**!

and further recalls its finding that the Trial Chamber complied with
this test in the present case.®> Moreover, Petkovié merely claims that the Trial Chamber
unreasonably assumed that the crimes occurred as a result of the implementation of the CCP,
without supporting the argument with any evidence. The Appeals Chamber finds that Petkovic fails
to show an error in the inference the Trial Chamber drew, and thus dismisses his sub-ground of

appeal 3.2.1.3.

4. Alleged errors as regards the constituent events of the CCP

(a) Introduction

828. While noting that the Prosecution alleged the existence of several JCEs set up at various
times and under various forms, the Trial Chamber found that there was only one, single CCP,
namely “domination by the HR H-B Croats through ethnic cleansing of the Mﬁshm population.”?%**
The Trial Chamber also found that already as of December 1991, leaders of HZ(R) H-B and leaders
of Croatia, including Tudman, believed that in order to achieve the Ultimate Purpose of the JCE, it
was necessary to change the ethnic make-up of the territories claimed to form part of the HZ
H-B.** Additionally, it found that from no later than October 1992, Prli¢, Stoji¢, Praljak, and
Petkovi¢ knew that the implementation of the Ultimate Purpose of the JCE ran counter to the peace
negotiations being conducted in Geneva and would involve the Muslim population moving outside

the territory of the HZ H-B.** The Trial Chamber found that the JCE came into being in

mid-January 1993, and was carried out in stages.?®*® In particular, it referenced and cross-referenced

.2 petkovi¢’s Appeal Brief, paras 35-36. Petkovid submits in particular that the Trial Chamber’s decision was based on

unproven factual presumptions, namely that: (1) all crimes were the consequence of a plan and had no other cause; (2)
the underlying crimes were the consequence of that particular plan and no other; (3) the plan was implemented in each
and every location where the crimes were allegedly committed; and (4) all of the Appellants partook in and shared that
common plan. Petkovi¢’s Appeal Brief, para. 36. See also Petkovi¢’s Reply Brief, para. 12.

2690 prosecution’s Response Brief (Petkovic), para. 33.

2831566 Krajisnik Appeal Judgement, paras 161-178. See also supra, para. 817.

2632 ee also supra, paras 817-821, §24.

2633 Trjal Judgement, Vol. 4, para. 41.

2634 Trial Judgement, Vol. 4, para. 43.

2635 Trial Judgement, Vol. 4, para. 43.

2636 Trial Judgement, Vol. 4, paras 44-45.
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its ﬁndings that the HVO committed crimes: (1) in Gornji Vakuf Municipality between January and
April 1993;*%" (2) in Jablanica Municipality in April 1993;*® (3) in Prozor Municipality in
April 1993;%% (4) in Mostar Municipality between April 1993 and April 1994;*° (5) following the
ABiH attack on the Tihomir Migi¢ Barracks on 30 June 1993;**" and (6) in Vare§ Municipality in
October 1993.26*

(b) Alleged errors regarding the findings concerning the pre-CCP period

(i) Prli¢’s appeal (Sub-ground 10.1)

829. Prli¢ argues that the Trial Chamber erred in concluding that the CCP existed.**** He submits
that the Trial Chamber erroneously relied on “selective evidence” in concluding that the HZ(R) H-B

leaders sought to change the ethnic make-up of the territories, and that Prli¢ knew that the

implementation of the plan ran counter to the peace negotiations being conducted in Geneva.?***

2645 with

f, 2646

830. The Prosecution responds that Prli¢ makes mere assertions unsupported by evidence
“redundant and unexplained cross-references to arguments” made elsewhere in his appeal brie
The Prosecution submits that these arguments do not warrant detailed consideration and thus should

be summarily dismissed.?**’

831. The Appeals Chamber notes that in asserting that the Trial Chamber erred in relying on
“selective evidence”, Prli¢ simply references a single paragraph of the Trial Judgement, without
explaining how the Trial Chamber erred. The Appeals Chamber also observes that Prli¢ merely

makes reference, without explaining their relevance, to a number of his sub-grounds of appeal

257 Trial Judgement, Vol. 4, paras 45, 48 & fns 124, 127.

2638 Trjal Judgement, Vol. 4, paras 46, 48.

2839 Prial Judgement, Vol. 4; para. 47.

>4 Trial Judgement, Vol. 4, paras 49, 51, 53, 56-59.

2641 Tral Judgement, Vol. 4, paras 57, 64.

*%2Prial Judgement, Vol. 4, paras 61-63.

**3prli¢’s Appeal Brief, para. 281. ,

264 prli¢’s Appeal Brief, para. 282, referring to Trial Judgement, Vol. 4, para. 43. Prli¢ also adopts by reference his sub-
grounds of appeal 1.1, 1.3, 9.6, 9.7, 16.1, 16.2, and 16.3. See Prli¢’s Appeal Brief, para. 283. See also Appeal Hearing,
AT. 141-142, 159-162, 169 (20 Mar 2017) (where he argues, inter alia, that the CCP did not exist and that the Croat
plans about division of territory were based on various international peace plans which in turn never called for ethnic
cleansing).

*%% Prosecution’s Response Brief (Prlic), para. 166, referring to Pordevic Appeal Judgement, para. 20(ix), Gali¢ Appeal
Judgement, para. 246.

2646 prosecution’s Response Brief (Prli¢), paras 166-167.

%7 prosecution’s Response Brief (Prlic), para. 166. See also Prosecution’s Response Brief (Prli6), paras 163-165. The
Prosecution further submits that the evidence and the pattern of events in BiH clearly show that the goal was to change
the ethnic composition of Herceg-Bosna through crimes and that this was ultimately achieved. See Appeal Hearing, AT.
180, 190-192 (20 Mar 2017).
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which it considers and dismisses elsewhere.”*® The Appeals Chamber therefore rejects Prlié’s

sub-ground of appeal 10.1.%9

(i1) Praljak’s appeal (Sub-ground 5.4 in part)

832. Praljak challenges the Trial Chamber’s conclusion that as of December 1991, HZ(R) H-B
leaders and Croatian leaders believed that in order to achieve the Ultimate Purpose of the JCE, it
was necessary to change the ethnic make-up of the territories claimed to form part of HZ(R) H-B.
Praljak submits that this finding contradicts other findings in which the Trial Chamber considered
that “the possible aim” of the plan was to establish an autonomous Croatian entity in BiH.?**°
Praljak also argues that the Trial Chamber confused the CCP with political aims when concluding
‘that the JCE was established to accomplish the political purpose of establishing an autonomous
Croatian éntity in BiH, as this purpose was legitimate and not cn'minal.265 ! In addition, he contends
that the Trial Chamber “recognized that Tudman was solely led by” Croatia, which indicates that

Ly 652
Tudman was concerned about Croatia’s interests.>

833.  The Prosecution responds that Praljak’s semantic argument about contradiction between a
Croatian entity in BiH and partition disregards the findings on partition discussions between the
Croats and Serbs.?®® The Prosecution also submits that the Trial Chamber did not confuse the CCP
and the Ultimate Purpose of the JCE, but rather identified a single common criminal purpose,
namely, to establish, by criminal means, a Croatian entity in BiH reconstituting at least in part the

Banovina borders.”®* It further asserts that Praljak selectively cites passages from the

268 See supra, paras 170-176, 697-699, 722-727. See also infra, paras 1146-1221.

2649 With respect to Prli¢’s argument that the plans for division of territory did not call for ethnic cleansing as they were
based on various international peace plans, the Appeals Chamber notes that Prli¢ made the same argument in his Final
Brief. See Prli¢’s Final Brief, paras 239-262. This argument was rejected by the Trial Chamber. Prli¢ now repeats his
arguments using his own interpretation of the evidence without showing that no reasonable trier of fact could have
interpreted this evidence as the Trial Chamber did. For that reason, Prlié€’s argument regarding ethnic cleansing is also
dismissed.

2650 praljak’s Appeal Brief, para. 93, referring to Praljak’s Appeal Brief, para. 71 (Praljak’s sub-grounds of appeal 5.1-
5.2), Trial Judgement, Vol. 4, paras 10, 24, 43. Praljak also takes issue with the Trial Chamber’s finding that the CCP
was established in January 1993, arguing that: (1) any idea Tudman had ever had to divide BiH vanished in early 1992
with the proclamation of BiH’s independence; and (2) following the proclamation, Tudman reiterated that the Croatian
people’s future was within BiH. Praljak’s Appeal Brief, para. 94, referring to, inter alia, Praljak’s Appeal Brief, paras
73-75, 79-80, 82-85 (Praljak’s sub-grounds of appeal 5.1-5.2).

2651 praljak’s Appeal Brief, para. 95, referring to Trial Judgement, Vol. 4, para. 44; Appeal Hearing, AT. 382 (22 Mar
2017).

2652 praljak’s Appeal Brief, para. 96, referring to Trial Judgement, Vol. 4, para. 15.

2653 prosecution’s Response Brief (Praljak), para. 40.

264 prosecution’s Response Brief (Praljak), para. 33. See also Prosecution’s Response Brief (Praljak), para. 41.
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Trial Judgement out of context and fails to read the Trial Judgement as a whole, thus ignoring the

detailed JCE analysis.?*>

834. Praljak replies that contrary to the Prosecution’s assertion, the ‘Trial Chamber did not

establish a single common criminal purpose.”*>®

835. To the extent that Praljak argues that there is a contradiction between the findings on the
CCP and those on the Ultimate Purpose of the JCE, the Appeals Chamber notes that he refers to
submissions in his sub-grounds of appeal 5.1 and 5.2, which are dismissed elsewhere.”®’ In any
event, the Appeals Chamber observes that, contrary to Praljak’s contention that the political aim
was to establish an autonomous Croatian province in BiH, the Trial Chamber concluded that the
Ultimate Purpose of the JCE was to set up a Croatian entity that reconstituted, at least in part, the
Banovina borders and facilitated the reunification of the Croatian people and that such entity was
either supposed to be joined to Croatia directly or to be an‘independent state within BiH with close -

L . 5
ties to Croatia.”s>®

836. Praljak’s claim that the Trial Chamber confused the CCP with legitimate political aims also
has no merit as the Trial Chamber consistently identified the CCP as the ethnic cleansing of the
Muslim population in pursuit of the Ultimate Purpose of the J CE.?®® Given that the Trial Chamber
found that the ethnic cleansing was to be achieved through a number of different crimes, it clearly
distinguished between the Ultimate Purpose of the JCE — the territorial political aspirations of the
JCE members — and the criminal means by which it was implemented.2660 Praljak’s argument is
therefore dismissed. Finally, the Appeals Chamber considers that when claiming that the Trial
Chamber recognised that Tudman was solely led by Croatia and he was mainly concerned about
Croatia’s interests, Praljak mischaracterises the relevant finding, namely that Tudman was
“advocating the existence and the legitimacy of the BiH Croatian people in order to protect the
borders of Croatia”.2*®' Praljak fails to show any error in the Trial Chamber’s findings concerning

the CCP. Therefore, this contention is dismissed.

2655 prosecution’s Response Brief (Praljak), para. 34. The Prosecution also argues that Praljak repeats trial arguments.
Prosecution’s Response Brief (Praljak), para. 40, referring to, inter alia, Trial Judgement Vol. 4, paras 432-433,
Praljak’s Appeal Brief, para. 94. ‘

2656 Prajjak’s Reply Brief, para. 20.

267 See supra, paras 602-607.

2658 Tria] Judgement, Vol. 4, para. 24. See also Trial Judgement, Vol. 4, paras 10, 16.

69 See Trial Judgement, Vol. 4, paras 44, 1232. See also Trial Judgement, Vol. 4, para, 65 (referring to modification of
the ethnic composition of the Croatian provinces).

2680 §ee supra, para. 789.

2991 Trial Judgement, Vol. 4, para. 15.
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837. The Appeals Chamber therefore finds that Praljak has failed to demonstrate any error in the
impugned Trial Chamber’s findings and dismisses Praljak’s sub-ground of appeal 5.4 in relevant

part.

(iii) Petkovié’s appeal (Sub-ground 3.2.1.2 in part)

a. Arguments of the Parties

838. Petkovié submits that the Trial Chamber erroneously inferred that “‘ethnic cleansing” was
[a] necessary implication of the establishment of a Croatian entity in BiH” and failed to give a
reasoned opinion about this inference, or to refer to relevant evidence.”*®* In this regard, he argues
that the international community envisaged BiH not as a unitary state, but as one composed of
territorial units based on criteria of nationality.2663 Petkovi¢ also challenges the evidence
underpinning the finding that JCE members believed that in order to achieve the Ultimate Purpose
of the JCE it was necessary to change the ethnic make-up of the territories claimed to form HZ(R)
H-B.*% In particular, he argues that neither of the two documents relied on by the Trial Chamber —

Exhibits PO0089 and P00021 — supports this finding.?*®®

839. The Prosecution responds that the Trial Chamber reasonably determined that Petkovi¢ and
the other JCE members intended to ethnically cleanse the Muslim population in order to achieve the
Ultimate Purpose of the JCE.*®® It submits that the Trial Chamber did not rely solely on Exhibits
P0O0089 and P00021, but on numerous well-supported findings, and argues that Exhibits PO0089 and

P00021 in any event provided further support for the Trial Chamber’s conclusion.?*"

b. Analysis

840. At the outset, the Appeals Chamber considers that Petkovi¢’s argument regarding the

intentions of the international community for BiH is a mere assertion unsupported by evidence, and

2682 Petkovic’s Appeal Brief, para. 30 (emphasis in original), referring to Trial Judgement, Vol. 4, para. 41. See also
Petkovi¢’s Appeal Brief, paras 32-33; Appeal Hearing, AT. 493 (23 Mar 2017). Petkovid raises this argument in the
alternative to his submission that the Trial Chamber failed to provide a clear definition of the term “ethnic cleansing”.
See Petkovi¢’s Appeal Brief, paras 28-29; supra, paras 787-790.

209 petkovic’s Appeal Brief, para. 30.

2064 petkovié’s Appeal Brief, para. 31, referring to Trial Judgement, Vol. 4, para. 43.

20%% petkovié’s Appeal Brief, para. 31, referring to Trial Judgement, Vol. 4, para. 43 & fn. 120; Appeal Hearing, AT.
493 (23 Mar 2017).

205 prosecution’s Response Brief (Petkovic), para. 25.

2667 prosecution’s Response Brief (Petkovic), paras 25-26, referring to Trial Judgement, Vol. 4, paras 11-12, 18-19, 43,
45-66. In particular, the Prosecution refers to the findings that: (1) JCE members such as Prlié and Boban made
statements that Muslims had to be removed from the HZ(R) H-B; (2) on 26 October 1992, Praljak made a statement that
“it is in our interest that the Muslims get their own canton so they have somewhere to move to”; (3) Petkovié and others
made efforts to divide BiH between the Croats and Serbs, leaving little or no space for Muslims; and (4) widespread
ethnic cleansing by the HVO forces occurred throughout the HZ(R) H-B during the JCE time period, following a clear
pattern. See also Prosecution’s Response Brief (Petkovi€), paras 16-18; Appeal Hearing, AT. 660 (24 Mar 2017).
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dismisses this argument. The remainder of Petkovi¢’s challenges relate to the exhibits cited by the
Trial Chamber as support for the conclusion that as of December 1991 the leaders of the HZ(R)
H-B, including Boban, and leaders of Croatia, including Tudman, believed that changing the ethnic
make-up of the provinces was necessary in order to achieve the Ultimate Purpose of the JCE, 2%

namely Exhibits PO0089 and PO0021.

841. Exhibit PO0089 is the Presidential Transcript of 27 December 1991, with the referenced
pages containing part of a speech by Tudman, in which the establishment of a purely Croatian
community “inside the widest possible borders” is discussed.”*® The Appeals Chamber notes that in
the course of this discussion, Boban refers to “cleansing border areés”.2670 However, the relevant
parts of the Presidential Transcripts do not, as a whole, reflect a clear consensus regarding a
political purpose that would have ethnic cleansing as its logical corollary.zm' Turning to
Exhibit P00021, a 1991 book by Ante Valenta, entitled “Dividing Bosnia and Struggling for Its
Integrity”, the Appeals Chamber notes that the book discusses the relocation of Muslims to central
B'iH.2672 The Appeals Chamber also notes, however, that although Valenta occupied the position of
HZ(R) H-B Vice-President in 1993,%°” his book does not support the broader proposition that JCE
members held this belief in December 1991. '

842. The Appeals Chamber considers, however, that these ambiguities have no impact on the
Trial Chamber’s conclusions. The Trial Chamber made a number of findings elsewhere
bdemonstrating that the HZ(R) H-B leaders and Tudman acquired the intention to change the ethnic
make-up of the territories claimed to form part of the HZ(R) H-B — namely to ethnically cleanse the
Muslims from the territory claimed as Croatian — before the JCE came into being in

mid-January 1993.27* These are not challenged by Petkovié in this sub-ground of appeal.2675 In any

2668 Trial Judgement, Vol. 4, para. 43, referring to Exs. PO0021, PO0089, pp. 34-35. The Appeals Chamber notes that
while it could appear from footnote 120 of Volume 4 of the Trial Judgement that the Trial Chamber relied on pages 18-
24 of Exhibit P00021 for this finding, page numbers 18-24 do not correspond fully to the two pages of the book that
were admitted during trial under Exhibit PO0021, namely pages 43 and 66 of the BCS version of the exhibit. See Philip
Roger Watkins, T. 18803-18804; Prosecutor v. Jadranko Prli¢ et al., Case No. IT-04-74-T, Order to Admit Evidence
Regarding Witness Philip Watkins, 30 August 2007. The Appeals Chamber notes that only page 23 of the English
version corresponds to page 66 of the BCS version. The Appeals Chamber therefore considers that the reference to pp.
18-24 is a typographical error.

265 Ex, PO0089, pp. 34-35. The Appeals Chamber notes that there appear to be two translations of Exhibit PO0089 on
the judicial record and considers that the Trial Chamber’s finding relates to the most recently added translation, ET
0085-0386-0085-0510.

2670 gx, PO008Y, p. 35.

2971 See Trial Judgement, Vol. 4, para. 12 (“The Chamber notes that Franjo Tudman spoke equivocally, advocating, on
the one hand, respect for the existing borders of BiH, knowing that the international community was opposed to
dividing BiH, and, on the other, the partition of BiH between the Croats and the Serbs”), referring to, inter alia, Ex.
P00089, pp. 29-30. :

2072 gee Ex. PO0021, p. 40; Ex. 1D01538, pp. 42-43.

2673 See Trial Judgement, Vol. 1, para. 524 & fn. 1281.

267 See Trial Judgement, Vol. 4, paras 9-24, 44, 1232.

275 See infira, paras 868-873.
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event, the Appeals Chamber observes that the Trial Chamber expressly found that the CCP came
into existence only by mid-January 1993, because the evidence was insufficient to reach a finding
as to its existence at an earlier stage.”®’® The Appeals Chamber considers therefore that Petkovic
fails to demonstrate that ambiguities in the evidential basis proffered by the Trial Chamber would

have any impact on his conviction.

843. The Appeals Chamber therefore finds that Petkovi¢ has not demonstrated that the
Trial Chamber failed to provide a reasoned opinion or failed to refer to relevant evidence when
finding that ethnic cleansing was necessary in order to achieve the Ultimate Purpose of the JCE. His

sub-ground of appeal 3.2.1.2 is dismissed in relevant part.

(¢c) Alleged errors in the findings that the JCE commenced in mid-January 1993 and that Muslim

civilians were removed from villages in Gornii Vakuf Municipality

844.  The Trial Chamber concluded that the JCE began to be implemented in January 1993 when,
as the HZ H-B leaders were participating in peace talks, the HVO conducted military campaigns in
the provinces it considered Croatian in order to consolidate its presence.”®’’ In particular, the
Trial Chamber found that on 18 January 1993, the HVO launched an attack on the town of
Gornji Vakuf and the villages of Dusa, Hrasnica, Uzridje, and Zdrimci in Gornji Vakuf

2678 2679

Municipality,”" and removed members of the Muslim population.

(i) Prli¢’s appeal (Sub-grounds 10.2, 10.3, and 10.4 in part)

a. Arguments of the Parties

845. Prli¢ argues that the Trial Chamber erred in concluding that the CCP éame into being in
January 1993.2%° He submits that the Trial Chamber erred in relying “solely” on the unsubstantiated
evidence of international witnesses, whose lack of credibility the Trial Chamber overlooked,2681
while ignoring other relevant evidence.”*®? Further, pointing to the evidence of Prosecution Witness
Cedric Thornberry, Prli¢ argues that the Trial Chamber overlooked that the evidence from the
international witnesses was based on “unsubstantiated perceptions”.2683 Prli¢ also alleges errors in

the finding that the HZ H-B leaders carried out the JCE in stages, and more specifically that the

2676 Trjal Judgement, Vol. 4, para. 44.

277 Trial Judgement, Vol. 4, para. 45.

2678 Trjal Judgement, Vol. 4, para. 561. See also Trial Judgement, Vol. 2, paras 343-388, 396-468, Vol. 4, para. 45.

2679 Trjal Judgement, Vol. 4, para. 48.

2880 prli¢’s Appeal Brief, para. 284, referring to Trial Judgement, Vol. 1, paras 452-464, Vol. 2, paras 330-342, 503-506,
514, 521, Vol. 4, para. 44,

2681 prli¢’s Appeal Brief, para. 284, referring to Christopher Beese, T. 5328-5332 (private session) (22 Aug 2006), Ex.
P02787.

282 pri¢’s Appeal Brief, para. 284.
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HVO launched an attack in Gornji Vakuf on 18 January 1993, shelled villages, took control over

them, and conducted military campaigns in the provinces considered as Croatian.?***

846. The Prosecution responds that Prli¢’s challenges should be summarily dismissed as
misrepresenting factual findings or evidence.**® Specifically, the Prosecution submits that: (1) the

6 e
2686 and Prli¢ does not

Trial Chamber relied on evidence other than that of international witnesses,
support his argument that these witnesses lacked credibility and their evidence was
unsubstantiated;*®’ and (2) Prli¢ does not identify evidence that the Trial Chamber ignored.”®® In
relation to Prli¢’s challenge to the Trial Chamber’s finding on the implementation of the JCE in

%

stages, the Prosecution argues that he makes “‘mere assertions unsupported by any evidence’

coupled with redundant and unexplained cross-references”, warranting summary dismissal.?*®

b. Analysis

847. In réspect of Prli¢’s argument that the Trial Chamber erred in relying solely on the
uncorroborated evidence of international witnesses, the Appeals Chamber notes that contrary to his
submission, the Trial Chamber’s conclusion regarding the formation of the JCE was based not only
on the evidence of international witnesses, but on findings made elsewhere in the

269 \which were in turn based on a range of evidence.?®®! Prli¢ fails to explain why

Trial Judgement,
the conclusion should not stand on the basis of these other findings. In addition, as for his argument
regarding the lack of credibility of international witnesses, Prli¢ argues that the Trial Chamber
“overlooked” the testimony of Witness Christopher Beese, in which Beese confirmed that the

ECMM reports prepared by international witnesses were criticised by Lord David Owen for lacking

2683 prli¢’s Appeal Brief, para, 284, referring to Ex. P10041, para. 42 (witness statement of Witness Cedric Thornberry).
208 prli¢’s Appeal Brief, paras 286(a)-(c), 287(a) (referring to sub-ground of appeal 16.1). The Appeals Chamber notes
that Prli¢ also cross-references his sub-ground of appeal 16.2. See Prli¢’s Appeal Brief, para. 288.

2685 prosecution’s Response Brief (Prlic), para. 168, referring to Dordevic Appeal Judgement, para. 20(1).

268 prosecution’s Response Brief (Prli€), para. 169, referring to Trial Judgement, Vol. 1, paras 452-464, Vol. 2, paras
330-342, 503-506, 514, 521, Vol. 4, para. 44.

2687 prosecution’s Response Brief (Prli¢), para. 170.

2688 prosecution’s Response Brief (Prlic), para. 172.

2% progecution’s Response Brief (Prli€), para. 166, referring to Pordevic¢ Appeal Judgement, para. 20(ix), Gali¢ Appeal
Judgement, para. 246.

2690 See Trial Judgement, Vol. 4, para. 44, referring to, inter alia, Trial Judgement, Vol. 1, paras 442-451 (“Negotiations
within the Framework of the Vance-Owen Plan (August 1992-January 1993)”), 452-476 (“Subsequent History of the
Vance-Owen Plan; Attempts to Implement the Principles of this Plan in the Field (January 1993-August 1993)”).

2®1 See Trial Judgement, Vol. 1, paras 443 (referring to, inter alia, Exs. 1D00288, 1D00289, p. 2, 1D02664, pp. 13-16,
1D02848, p. 2, 1D02849, p. 1, 1D02850, 1D02851, 4D00830), 445 (referring to, inter alia, Ex. 1D01521), 446
(referring to, inter alia, 3D03720), 447 (xeferring to, inter alia, Ex. 1D02935 (confidential)), 451 (referring to, inter
alia, Ex. 1D01521), 455 (referring to, inter alia, Ex. 1D01195), 457 (veferring to, inter alia, Exs. 3D01537, 1D01195,
pp. 1-2), 458 (referring to, inter alia, Ex. 1D01521), 459 (referring to Ex. 1D01195, pp. 1-2), 460 (referring to, infer
alia, Exs. 1D02729, 2D00206), 461 (referring to, inter alia, Exs. 2D00093, 4D00358), 462 (referring to, inter alia, Ex.
4D01235), 463 (referring to, inter alia, Exs. 2D01111, pp. 1-2, 2D00289), 464 (referring to, inter alia, Ex. 4D00557),
465 (referring to, inter alia, Exs. 1D02903, 1D01193, 1D01822, 1D02890), 473 (referring to, inter alia, Ex. 1D00817,
p. 4), 476 (referring to Exs. 1D01281, 1D01388, p. 2).
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analysis and being irrelevant.?®* Although the Trial Chamber did not refer to this testimony in the
portions of the Trial Judgement Prli¢ points t0,”%? the Appeals Chamber recalls that a trial chamber
need not refer to the testimony of every witness or every piece of evidence on the trial record and
that there is a presumption that the trial chamber evaluated all evidence presented to it, as long as
there is no indication that it completely disregarded evidence which is clearly relevant.”®* Given
that the Trial Chamber relied on Beese’s evidence at various points in the Trial Judgement,
including in the section discussing the formation of the JCE, it is clear that it did not disregard his
evidence.”®> Accordingly; Prli¢ fails to explain how no reasonable trier of fact could have reached
the same conclusion as the Trial Chamber.”*° As for Prli¢’s challenge in respect of Thornberry’s
evidence, Prli¢ merely refers to the paragraph of the witness’s statement which he claims is an
“unsubstantiated perception” without providing any support for this assertion, and thus fails to
explain why the Trial Chamber erred in relying on it.*7 The Appeals Chamber further notes that
the Trial Chamber relied on a range of other evidence to corroborate Thornberry’s evidence that
Croats were contemplating ethnic cleansing in BiH.***® The Appeals Chamber also dismisses, as
undeveloped, Prli¢’s submission that the Trial Chamber disregarded relevant evidence, as he fails to
explain what evidence was disregarded or how it had any impact on the Trial Chamber’s

findings.”*” ,

848. As for Prli¢’s challenge to the Trial Chamber’s findings on the HVO’s military campaigns
from January 1993 and in particular the attacks in Gornji Vakuf, the Appeals Chamber notes that
Prli¢ makes his-argument solely by cross-reference to his grounds of appeal 16.1 and 16.2, which

the Appeals Chamber dismisses elsewhere.”’® This argument is thus rejected. -

849. The Appeals Chamber finds that Prli¢ has failed to show that the Trial- Chamber erred in
concluding that the J CE crystallised in mid-January 1993 and that the HZ H-B leaders carried out
the JCE in stages. Prli¢’s sub-grounds of appeal 10.2, 10.3, and 10.4 in relevant part are therefore

dismissed.

282 See Prli¢’s Appeal Brief, para. 284, referring to Christopher Beese, T. 5328-5332 (private session) (22 Aug 2006).
2093 See Prlic’s Appeal Brief, para. 284, referrihg to Trial Judgement, Vol. 1, paras 452-464, Vol. 2, paras 330-342, 503-
506, 514, 521, Vol. 4, para. 44,

284 Kvocka et al. Appeal Judgement, paras 23-24. See also Tolimir Appeal Judgement, paras 53, 161, 299; Popovic et
al. Appeal Judgement, paras 925, 1017.

26% See, e.g., Trial Judgement, Vol. 4, paras 21, 45, 54-55 & fns 66, 123, 149, 152-153.

2096 See Mrksic and Sljivandanin Appeal Judgement, para, 224.

2097 See Trial Judgement, Vol. 4, para. 44, referring to, inter alia, Ex. P10041, para. 42.

26% See Trial Judgement, Vol. 4, para. 44, referring to, infer alia, Witness BH, T(F). 17534-17535 (closed session) (25
Apr 2007), Ole Brix-Andersen, Ex. P10356 (“Kordi¢ and Cerkez Case”) T. 10752, 10777-10779 & T(F). 10871-10872,
Ex. P01353 (confidential), p. 1, Ex. P02327 (confidential), p. 6, Ex. P02787, p. 4.

269 The Appeals Chamber also notes that Prli¢ refers to his submissions in sub-ground of appeal 16.1, which the
Appeals Chamber dismisses clsewhere. See infra, paras 1147-1174.
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(i1) Stoji¢’s appeal (Ground 10)

a. Arguments of the Parties

850.  Stoji¢ submits that the Trial Chamber failed to provide a “reasoned decision” in entering its
finding that the JCE was established “at least as early as mid-January 1993”.2"%! He also submits, in
the alternative, that no reasonable trial chamber could have made this finding.*"®* In support of both
submissions, Stoji¢ first argues that the Trial Chamber relied on evidence that does not support the
conclusion that the JCE came into being by mid-January 1993, and that the Trial Chamber could
not rely on earlier findings in the Trial Judgement because they were “strictly historical and
brief”.?’** Second, Stoji¢ argues that the Trial Chamber’s finding that the JCE came into being by
mid-January 1993 was inconsistent with its other findings that, at the same time, the HZ H-B
leaders were participating in peace talks with the BiH Muslims and then, after 30 January 1993,
attempted to co-operate with them.”’® Third, Stoji¢ submits that the Trial Chamber offered
insufficient reasons for its finding that the military actions in Gornji Vakuf formed part of the JCE,
whereas those in Prozor in 1992 did not.*” He posits that the Trial Chamber found that the military
actions in Prozor in 1992 fell outside the JCE because they were not alleged against Pusié, but since
the same was true for the military actions in Gornji Vakuf, they too must also have fallen outside
the JCE.*™ Last, Stoji¢ argues that there was no change of circumstances in January 1993 that
could lead a reasonable trial chamber to find that a JCE came into existence at this time and that, in

particular, the attack on Gornji Vakuf was a result of escalating tensions that began there in

September 1992.>7%

851. The Prosecution responds that the Trial Chamber reasonably concluded that the CCP existed
by mid-January 1993*™ and identified the evidentiary basis for its finding.?”*° It argues that there

was no inconsistency between the findings that a CCP existed and that peace talks were ongoing at

1% The Appeals Chamber notes that Prli¢’s sub-ground of appeal 16.1 concerns his significant contribution to the the

JCE in Gornji Vakuf, whereas his sub-ground of appeal 16.2 concerns his significant contribution to the JCE in Prozor,

Sovidi, and Doljani. See infra, paras 1146-1208. '

200 S10ji¢’s Appeal Brief, paras 87-88, referring to Trial Judgement, Vol. 4, para. 44. See Stoji¢’s Appeal Brief,
ara. 93,

gm StO_]l &’s Appeal Brief, paras 88, 92-93.

9 Stoji¢’s Appeal Brief, para. 89, referring to Cedric Thornberry, T. 26166-26168, 26173-26176 (14 Jan 2008),
Witness BH, T. 17534-17535 (closed session) (25 Apr 2007), Exs. P10041, para. 42, P01353 (confidential), P10356,
pp. 10752, 10777-10779, 10871-10872, P02327 (confidential), PO2787.

Stoji¢’s Appeal Brief, para. 89. See Stoji¢’s Appeal Brief, para. 87.

2705 StOJi é’s Appeal Brief, para. 90.
% Stoji¢’s Appeal Brief, para. 91, referring to Trial Judgement, Vol. 4, para. 69.
2197 Stojic’s Appeal Brief, para. 91, referring to Trial Judgement, Vol. 4, para. 69 & fn. 179. See Stoji¢’s Appeal Brief,
ara, 87.
Eog Stoji¢’s Appeal Brief, paras 92-93.
Prosecution’s Response Brief (Stoji¢), para. 66. ‘
2110 prosecution’s Response Brief (Stoji€), para. 70. See Prosecution’s Response Brief (Stojic), para. 68.

‘ 7.
y
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the same time, and that Stoji¢ ignores the connection the Trial Chamber drew between the two. >
Fuﬁher, the Prosecution contends that Stoji¢ misunderstands the Trial Chamber’s reason for not
finding the attack in Prozor in 1992 to be part of the CCP, which was that it was not convinced
beyond reasonable doubt that the JCE members were acting in concert at that time.”’1* Finally, the
Prosecution argues that the preceding tensions in Gornji Vakuf did not preclude the Trial. Chamber

from finding that the JCE members used the 18 January 1993 attack to implement the ccp.

b. Analysis

852. The Trial Chamber found that the JCE was established “at least as early as mid-January
1993 2" The Trial Chamber explained that, from that date:

the leaders of the HVO and certain Croatian leaders aimed to consolidate HVO control over
Provinces 3, 8 and 10, which under the Vance-Owen Plan, were attributed to the BiH Croats, and,
as the HVO leaders interpreted it, to eliminate all Muslim resistance within these provinces and to
“ethnically cleanse” the Muslims 'so that the provinces would become majority or nearly
exclusively Croatian.”’"

853. Regarding Stoji¢’s claims that the evidence the Trial Chamber relied on cannot support
these findings, the Appeals Chamber considers that the Trial Chamber reasonably relied on
evidence, emanating from as early as January 1993, indicating that the HVO aimed to consolidate
control over territories that it considered to be Croatian.>"!° Further, the finding that a JCE existed
as of mid-January 1993 is supported by two previous sections of the Trial Judgement detailing,
among other things, evidence of orders issued in mid-January 1993 to implement the 15 January
1993 Ultimatum.?”"” While Stoji¢ claims that these previous sections may not be relied on because

2718

they were “strictly historical and brief”,”""" the Appeals Chamber considers that the Trial Chamber

was not barred from relying on them to support subsequent findings. To the extent that the previous

2719 the Trial Chamber addressed their significance in the

findings impact on criminal responsibility,
chapter discussing the CCP and the criminal responsibility of the Appellants, which included

explaining how the events in mid-January 1993 formed part of the CCP."® The Appeals Chamber

2T Prosecution’s Response Brief (Stoji¢), para. 67. See also Prosecution’s Response Brief (Stojic¢), para. 68; Appeal
Hearing, AT. 347-348 (21 Mar 2017) (arguing that Stoji¢ ignores the Trial Chamber’s findings that the JCE members
relied on their own interpretation of the Vance-Owen Peace Plan to implement the CCP).

212 prosecution’s Response Brief (Stojic), para. 69.

218 progecution’s Response Brief (Stojic), para. 68.

" Trial Judgement, Vol. 4, para, 44,

2115 Prial Judgement, Vol. 4, para. 44.

218 See Trial Judgement, Vol. 4, fn. 122, referring to, inter alia, Ex. P01353 (confidential), p. 1. See also
Trial Judgement, Vol. 4, paras 44 ef seq. and references cited therein.

217 See Trial Judgement, Vol. 4, fn. 122, referring to, infer alia, Trial Judgement, Vol. 1, “Negotiations within the
Framework of the Vance-Owen Plan (August 1992 — January 1993)”, “Subsequent History of the Vance-Owen Plan;
Attempts to Implement the Principles of this Plan in the Field (January 1993 — August 1993)”.

218 St0jic’s Appeal Brief, para. 89, citing Trial Judgement, Vol. 1, para. 408.

1Y See Trial Judgement, Vol. 1, para. 408.

2720 See Trial Judgement, Vol. 4, paras 44-45, 65. See also Trial Judgement, Vol. 4, paras 125-128.
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finds no fault in this approach and dismisses St0ji¢’s argument that the Trial Chamber’s conclusion

was not supported by the evidence and findings on which it relied.

-854. As to Stoji¢’s argument that the Trial Chamber’s findings are inconsistent, the
Appeals Chamber finds that the establishment of a JCE by mid-January 1993 is not, in itself,
contradicted by the ‘findings that BiH Croats and Muslims participated in peace talks and attempted
to co-operate after 30 January 199352721 Stoji€ ignores relevant Trial Chamber findings, notably that
the HVO conducted military campaigns in the provinces it considered Croatian while conducting
peace talks and that JCE members sought “to modify the ethnic composition of the so-called
Croatian provinces in light of their interpretation of the Vance-Owen Plan” according to which
those provinces were to become “majority or nearly exclusively Croatian”.*"* Accordingly, the

Appeals Chamber dismisses Stoji¢’s argument.

855. Turning to Stoji¢’s argument regarding the Prozor attack, the Appeals Chamber notes that
the Trial Chamber found that “the evidence does not support a finding that the crimes committed in
Prozor in October 1992 formed part of the [CCP inasmuch as the Trial Chamber] was not in a
position to establish that, at that time, the members of the JCE were acting in concert”.2®® The
Appeals Chamber also observes that, in a footnpte at the end of this finding, the Trial Chamber
recalled that “PuSi¢ [was] not being prosecuted for the crimes committed in Prozor in October

1992”.>"** The Appeals Chamber sees no ambiguity with the inclusion of this footnote.

856. Moreover, the Appeals Chamber recalls that the Trial Chamber found that the CCP came
into being in January. 1993 based on a number of factors, including in particular the presentation of

2725 as well as

the Vance-Owen Peace Plan on 2 January 1993 and the 15 January 1993 Ultimatum,
the evidence discussed above.””*® Further, the Triél Chamber explicitly found that “many crimes
committed by HVO forces from January 1993 to April 1994 tended to follow a clear pattern of
conduct” and that in the vast majority of cases these crimes were not committed by chance or
randomly.””*” Accordingly, the Trial Chamber’s finding on the start of the JCE was not based on the

membership of the JCE alone but rather also on the pattern of events starting in January 1993. The

221 See also infra, paras 985-990.

2722 Tyial Judgement, Vol. 4, paras 44-45, 65. See also Trial Judgement, Vol. 4, paras 46, 52, 54-55.

2 rial Judgement, Vol. 4, para. 69, ‘

2124 Tyia) Judgement, Vol. 4, para. 69 & fn. 179.

2725 Trial Judgement, Vol. 1, paras 445, 451-452, Vol. 4, paras 44, 125. See also supra, paras 852-853.

27126 See supra, para. 853.

2727 Trial Judgement, Vol. 4, para. 65. The Appeals Chamber also notes in this regard that the Trial Chamber found that
the operations in Gornji Vakuf villages unfolded “in exactly the same way” and that “[blearing in mind the total
similarity in the way the operations unfolded and the crimes committed in each of these villages” it was satisfied that
they “corresponded to a preconceived plan”. Trial Judgement, Vol. 4, para. 561. See also Trial Judgement, Vol. 4, para.
704.
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2728 the

Appeals Chamber therefore considers that, reading the Trial Judgement as a whole,
Trial Chamber clearly explained why it found that the CCP came into being in January 1993 and

not in October 1992,

857.  As for Stoji¢’s argument that tensions began escalating in Gornji Vakuf in September 1992,
the Appeals Chamber considers that this did not preclude the Trial Chamber from finding that a
JCE was established by mid-January 1993 and that the 18 January 1993 attack on Gornji Vakuf was
evidence of the implementation of the CCP.*™ Further, the Appeals Chamber considers that the
Trial Chamber’s findings do reflect a change of circumstances in January 1993, notably the
presentation of the Vance-Owen Peace Plan on 2 January 1993 and the 15 January 1993 Ultimatum,
as discussed above.””*® Finally, the Appeals Chamber recalls that the Trial Chamber found that the
JCE was established “at least as early as mid-January 1993”.2”*! The Appeals Chamber therefore

dismisses Stoji¢’s argument.

858. In light of the above, the Appeals Chamber considers that the Trial Chamber’s selection of
the date of mid—Januafy 1993 was neither arbitrary nor unreasoned.”””> The Appeals Chamber
therefore dismisses Stoji¢’s arguments that the Trial Chamber failed to provide a reasoned opinion.
Further, having dismissed all of his submissions above, the Appeals Chamber also rejects his
alternative argument that no reasonable trier of fact could have found that the JCE came into being

in mid-January 1993. Stoji¢’s ground of appeal 10 is therefore dismissed.

(iii) Stoji¢’s appeal (Ground 4 in part)

859. Stoji¢ argues that the Trial Chamber erred in finding that the 18 January 1993 attacks in
Gornji Vakuf Municipality fell within the JCE.*’* He submits that the 18 January 1993 attacks
cannot be divorced from the fighting that broke out in Gornji Vakuf Municipality on
11 January 1993, and that the Trial Chamber thus unreasonably found that the earlier episode of

fighting was not part of the JCE, whereas its continuation on 18 January 1993 was. 2

860. The Prosecution responds that the Trial Chamber acknowledged HVO-ABiH clashes prior
to 18 January 1993 in Gornji Vakuf Municipality, but reasonably found that the crimes committed

228 popovic et al.. Appeal Judgement, para. 2006, Mrksi¢ and Sljivandanin Appeal Judgement, para. 379.
See Kalimanzira Appeal Judgement, para. 227.

2729 Trjal Judgement, Vol. 4, paras 44-45.

2139 Tria] Judgement, Vol. 1, paras 445, 451-452, Vol. 4, paras 44, 125. See supra, paras 855-856.

B Trial Judgement, Vol 4, para. 44 (emphasis added).

212 §ee Stojic’s Appeal Brief, para, 93.

33 Stojic’s Appeal Brief, para. 56, referring to Trial Judgement, Vol. 4, paras 44-45, 69.

24 Stoji¢’s Appeal Brief, para. 56, referring to Trial Judgement, Vol. 2, paras 336-337. See Stoji€’s Reply
Brief, para. 22; Appeal Hearing, AT. 276-277 (21 Mar 2017) (arguing that had there been a JCE to take over Banovina,
the HVO would have taken over the whole-of Gornji Vakuf Municipality but did not do so).

v
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by the HVO during and after 18 January 1993 formed part of the CCP.*”** In particular, the
Prosecution highlights the “total similarity” in the way in which the operations and the crimes in

January 1993 unfolded.**

861. The Appeals Chamber considers that Stoji¢ mischaracterises the Trial Chamber’s approach
regaraing the 11 and 18 January 1993 attacks. The Trial Chamber’s finding that the
18 January 1993 attacks formed pért of the CCP is based on findings regarding: (1) the
}crystallis.ation of thé CCP by mid-January 1993, on the basis of broader geopolitical circumstances,
such as the presentation of the Vance-Owen Peace Plan on 2 January 1993 and the 15 January 1993
Ultimatum;*"* (2) the “total similarity in the way the operations unfolded and the crimes [were]
committed” in particular during the HVO attacks of the villages of Dusa, Hrasnica, Uzriéje, and
Zdrimci on 18 January 1993, which led the Trial Chamber to find that they “corresponded to a
preconceived plan”;*">® and (3) the fact that these events formed part of a “pattern of conduct” with
later crimes.*’ Stoji¢ fails to show how the clashes between the HVO and ABiH earlier in the

month of January 1993 — which the Trial Chamber took into account®*’

— had any impact on the
finding that the 18 January 1993 attacks formed part of the CCP. Stoji¢’s submission is dismissed.
The Appeals Chamber therefore finds that Stoji¢ has failed to show that the Trial Chamber erred in
finding that the 18 January 1993 attacks in Gornji Vakuf Municipality fell within the JCE, and

rejects his ground of appeal 4 in relevant part.

(iv) Praljak’s appeal (Ground 15)

a. Arguments of the Parties

862. Praljak submits that the Trial Chamber erred when it concluded that the crimes in
Gornji Vakuf in January 1993, including the killings in the village of Dusa, fell within the CCP.2"*!
In this regard, he submits that as fighting broke out in Gornji Vakuf Municipality on
11 January 1993, the finding that the CCP was established in mid-January 1993 is contradictory,”**
and an alternative reasonable inferenqe was that HVO attacks occurred in response to military

operations initiated by the ABiH and that the HVO had no interest in military activities against the

2735 Prosecution’s Response Brief (Stojic), para. 37.

2736 prosecution’s Response Brief (Stoji¢), para. 37, referring to Trial Judgement, Vol. 4, para. 561. See also Appeal
Hearing, AT. 347-348 (21 Mar 2017). '

2537 Trial Judgement, Vol. 1, paras 445, 451-452, Vol. 4, paras 44, 125, 131, 142, 271.

2738 Trjal Judgement, Vol. 4, para. 561, See also Trial Judgement, Vol. 4, paras 562, 704, 708, 922.

279 Trial Judgement, Vol. 4, para. 65.

2140 Trial Judgement, Vol. 2, paras 336-337.

M praljak’s Appeal Brief, paras 239-245. See Appeal Hearing, AT. 399 (22 Mar 2017).

712 Praljak’s Appeal Brief, paras 233, 238. Praljak argues in particular that the fact that HVO activities ceased without
taking over the entire Gornji Vakuf Municipality shows that the actions were not planned. See Praljak’s Appeal Brief,
para. 236; Appeal Hearing, AT. 402 (22 Mar 2017). See also Praljak’s Appeal Brief, paras 242, 244-245.
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ABiH.7*? Praljak also argues that while a common criminal plan need not be previously arranged
or formulated and may materialise extemporaneously, it must be established prior to the

2744 and that the Trial Chamber erred in law when it inferred the

commission of an action or a crime,
| existence of a plan from the “sole commission” of the crimes in Gornji Vakuf.?’* Finally, Praljak
contends that the Trial Chamber did not give reasons why the killings in Du8a should be included in
the CCP.>™® He argues that the Trial Chamber did not properly establish that all JCE members
“shared [the] intent to perpetrate this crime”,”’*" and “did not establish the required intent for the
said crime”, referring to his arguments made elsewhere challenging the Trial Chamber’s findings
that the HVO intended to cause serious bodily harm to civilians in Dusa and thus committed murder

and wilful killing in that Village.2748

863. The Prosecution responds that the Trial Chamber reasonably concluded that the crimes in
Gornji Vakuf Municipality in the latter part of January 1993 formed part of the CCP.2* In
particular, the Prosecution responds that: (1) there was no alternative reasonable explanation for the
events in Gornji Vakuf;*">° (2) Praljak repeats his failed trial arguments or merely offers an

211 (3) as the Trial Chamber reasonably concluded, the

alternative interpretation of the evidence;
JCE members were actively involved in the progress of HVO operations in Gornji Vakuf, which
“unfolded in exactly the same way” and “were part of an éttack plan for the capture of the
municipality by the HVO™;* and (4) the Trial Chamber’s finding on the commencement of the
CCP was not based “solely on” the occurrence of the crimes in Gornji Vakuf Municipality, but on
broader factors including the Vance-Owen Peace Plan and the 15 J anuary 1993 Ultimatum, as well

as the similarity between the Gornji Vakuf crimes and other military operations.*’>

2743 Praljak’s Appeal Brief, paras 234-236, 243, 245. Praljak also submits that: (1) the HVO tried to calm tensions in
conflicts in the municipality; (2) the HVO Main Staff instructed all HVO commands to solve the problems through
talks; and (3) at the relevant time, the HVO and ABiH were allies against the VRS, See Praljak’s Appeal Brief, para.
235, See also Praljak’s Appeal Brief, para. 243; Appeal Hearing, AT. T. 472 (22 Mar 2017).

M4 praljak’s Appeal Brief, paras 237-238, referring to Brdanin Appeal Judgement, para. 418, Staki¢ Appeal Judgement,
para. 64, Vasiljevi¢ Appeal Judgement, para. 100, Kvocka et al. Appeal Judgement, para. 117, Tadi¢ Appeal Judgement,
para. 227.

2745 Praljak’s Appeal Brief, para. 237, referring to Trial Judgement, Vol. 4, para. 45.

2746 praljak’s Appeal Brief, heading before para. 239, paras 239-241,

M7 Praljak’s Appeal Brief, para. 240, referring to Tadic Appeal Judgement, para. 228, Staki¢ Appeal Judgement, para.
65; Appeal Hearing, AT. 400 (22 Mar 2017).

M8 praljak’s Appeal Brief, para. 240, referring to Praljak’s Appeal Brief, paras 196-198 (sub-ground of appeal 12.2).
29 progecution’s Response Brief (Praljak), para. 107. See also Prosecution’s Response Brief (Praljak), paras 104, 106.
PO prosecution’s Response Brief (Praljak), paras 107-108, 112.

251 Prosecution’s Response Brief (Praljak), para. 107, referring to Praljak’s Appeal Brief, paras 234-236, 243, Praljak’s
Final Trial Brief, paras 231-232, 235, 243, Praljak Closing Arguments, T. 52485 (17 Feb 2011).

252 prosecution’s Response Brief (Praljak), paras 110-111, referring to, inter alia, Trial Judgement, Vol. 4, paras 126-
127, 130-132, 330-334, 336, 561. '

2753 prosecution’s Response Brief (Praljak), paras 108-109. The Prosecution responds in respect of Praljak’s arguments
with regard to Dusa that the Trial Chamber: (1) properly applied the law as regards JCE liability; and (2) did not make
any error with regard to its findings as to Dusa, given the broader basis for the conclusion that the CCP existed. See
Prosecution’s Response Brief (Praljak), para. 107.
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b. Analysis

864. The Appeals Chamber turns first to Praljak’s argument that the Trial Chamber erred in
including the 18 January 1993 events within the CCP, as it failed to consider the alternative
reasonable inference that these events were a defensive response to eatlier clashes with the ABiH.
The Appeals Chamber discerns no contradiction between the finding that clashes between the HVO
and ABiH occurred on 11-12 January 1993, and that the JCE came into existence “as early as
mid-January 1993”.*"** While the Trial Chamber did not specifically refer to the fighting that broke
out on 11-12 January 1993 when reaching this conclusion, the Appeals Chamber recalls the
Trial Chamber’s finding that the 18 January 1993 Gornji Vakuf events fell within the CCP was

2135 and was not affected by the fact that conflict with the ABiH

based on a number of findings,
continued.*”>® For this reason, the Appeals Chamber also dismisses the assertion that the
Trial Chamber based its conclusion that the CCP came into exibstence on the events in Gornji Vakuf
alone.””” The Appeals Chamber finds that Praljak has not demonstrated that no reasonable trier of
fact could conclude that the only reasonable inference from the evidence was that the attacks on
Gornji Vakuf Municipality were part of the CCP. The Appeals Chamber finds no legal error in the

Trial Chamber’s finding. Praljak’s argument in this regard therefore fails.

865. Regarding Praljak’s submissions that the Trial Chamber did not give reasons why the
killings in DuSa should be included in the CCP, the Appeals Chamber observes that the
Trial Chamber did not expressly refer to those killings.”*® However, the Trial Chamber explained,
based on a number of factors, as stated earlier,”59 that in furtherance of the CCP the HVO launched
the attack on 18 January 1993 on the town of Gornji Vakuf and “several surrounding villages”,
including Dusa.?"® The Trial Chamber theh noted that the HVO “first shelled these sites”, and
provided a cross-reference to its earlier findings on the crimes that océurred in this village,”™®
including that the HVO killed seven people through shelling in Dusa.”’®® The Appeals Chamber

therefore considers that the Trial Chamber included the killings in DuSa within the scope of the

2154 Trial Judgement, Vol. 4, para. 44.

255 See supra, paras 852, 858, 861.

2156 §oe Trial Judgement, Vol. 1, paras 460-461. See also Trial Judgement, Vol. 4, para. 45.

T ¢f, Praljak’s Appeal Brief, paras 237-238. The Appeals Chamber also rejects Praljak’s submissions regarding
"alleged HVO co-operation with the ABiH on the basis that he fails to show how this would impact on the

Trial Chamber’s CCP findings relevant to his conviction. Cf. Praljak’s Appeal Brief, paras 234-236, 243, 245.

218 §ee Trial Judgement, Vol. 4, para. 45.

21 See supra, paras 852, 858, 861.

2760 Trial Judgement, Vol. 4, para. 45. See Trial Judgement, Vol. 2, paras 358-368, 398-410.

2781 See Trial Judgement, Vol. 4, para. 45 & fn, 124 (referring to “the Chamber’s factual findings with regard to the

Municipality of Gornji Vakuf”). See also Trial Judgement, Vol. 2, paras 358-368, 398-410.

2162 Qee Trial Judgement, Vol. 2, paras 366, 368 and references cited therein. See also Trial Judgement, Vol. 3, paras

663, 711. :
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CCP, as illustrated also by its finding that, with the exception of Pusi¢, all the Appellants intended

the crimes in Gornji Vakuf and possessed intent for murder at that point in time.?’®

866. However, as found earlier in relation to Praljak’s ground of appeal 12, the Appeals Chamber
has overturned the Trial Chamber’s finding that the deaths of seven civilians in Dusa constituted
murder and wilful killing (“DuSa Reversal”) and, as a result, has overturned the Appellants’
convictions related to those deaths under Counts 1, 2, 3, 15, and 16.27%* On that basis, the Appeals
Chamber considers that Praljak has demonstrated that the deaths of seven civilians in Dusa were not
part of the CCP. Accordingly, the Appeals Chamber dismisses his remaining arguments on this
issue as moot. The impact of this ﬁnding, as far as the scope of the CCP is concerned, will be

examined below.2’®

867. For the foregoing reasons, the Appeals Chamber grants Praljak’s ground of appeal 15, in
part, and reverses the Trial Chamber’s finding that the Dusa killings were part of the CCP. As for
the remainder of grdund 15, the Appeals Chamber finds that Praljak has failed to show that the
Trial Chamber erred in finding that the crimes in Gornji Vakuf Municipality in January 1993, with
the exception of the killings in Dusa, fell within the CCp.27%

(v) Petkovié’s appeal (Sub-ground 3.2.2.1 in part)

a. Arguments of the Parties

868. Petkovi¢ argues that the evidence and findings relied upon by the Trial Chamber do not
support the inference that the plan to ethnically cleanse Provinces 3, 8, and 10 had crystallised by
mid-January 1993.%7°7 Petkovi¢ also alleges errors in the conclusion that the HVO removed the
Muslim population from the villages of DuSa, Hrasnica, Uzrije, and Zdrimci in Gornji Vakuf
Municipality to éthnically cleanse the municipality.”’®® In this regard, he submits that with the -
exception of an “unknown number” of citizens from Dusa and Hrasnica, the Trial Chamber’s

findings show that most of the villagers of Dusa, Hrasnica, Uzri¢je, and Zdrimci stayed within

2763 Trial Judgement, Vol. 4, paras 134, 337, 562, 710, 923. With respect to Pusi, as noted earlier, he was found to have
been a member of the JCE only from April 1993. See supra, para. 855.

2764 See supra, paras 441-443.

2165 See infra, paras 874 et seq.

2766 See also infra, para. 883.

7197 petkovic’s Appeal Brief, para. 43, referring to, infer alia, Exs. P10041, para. 42, P01353 (confidential), p. 1, P02327
(confidential), p. 6, P02787, p. 4, P10356, Cedric Thornberry, T. 26166-26168, 26173-26176 (14 Jan 2008), Witness
BH, T. 17478-17479 (closed session) (24 Apr 2007). See also Petkovié’s Appeal Brief, paras 42, 44.

2768 petkovic’s Appeal Brief, para. 46. See also Petkovié’s Appeal Brief, para. 45. Petkovi¢ also submits that the
Appellants were not charged “with the deportation/forcible transfer of Muslims” from Gornji Vakuf. Petkovié¢ Appeal
Brief, para. 46.
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Gornji Vakuf Municipality.”’® In Petkovi¢’s view, given that the “ethnic map of the Municipality
remained unchanged”, no reasonable trier of fact could have concluded that HVO military actions
in Gornji Vakuf in January'1993 fell within the CCP, or that the local Muslim population was

“cthnically cleansed” from this municipality.?”"

869. The Prosecution responds that the Trial Chamber reasonably found that the JCE existed
from at least mid-January 1993.%""! It argues that Petkovi¢ ignores the Trial Chamber’s findings
about the events following the 15 January 1993 Ultimatum, as well as other evidence and findings
relied upon to support the conclusion that the CCP commenced by mid-January 1993.2"" As for the
crimes in Gornji Vakuf Municipality, the Prosecution submits that they were reasonably found to
further the CCP, given the similarities between these crimes and later ones in other
municipalities.”””* The Prosecution also argues, relying on the Pordevi¢ Appeal Judgement, that the
Tribunal’s jurisprudence disproves Petkovi¢’s claim that the ethnic composition of a region needs to
change for ethnic cleansing to occur.””™ It notes that, in any event, Petkovi¢ ignores fhat the crime
of forcible displacement occurred on a “massive scale” and thus the ethnic map was redrawn in

several municipalities, including Gornji Vakuf. '

.870. Petkovi¢ replies that the Pordevic Appeals Chamber’s finding confirms that at least a

temporary change in ethnic balance is necessary in order to establish a common criminal plan.2776

279 Petkovic’s Appeal Brief, paras 47-50, referring to Trial Judgement, Vol. 2, paras 405, 426-427, 452-454, 466-468,
Vol. 3, paras 845-848, 899-900, 902, 904, 906. Petkovié argues that the Trial Chamber based its findings regarding the
removal of Muslims from Hrasnica on Exhibits PO9710 (confidential) and P10106. See Petkovié’s Appeal Brief,
para. 47. Petkovié also asserts that an unidentified number of civilians asked UNPROFOR to take them to the
municipality of Bugojno. See Petkovié’s Appeal Brief, para. 49.

2710 petkovié’s Appeal Brief, para. 50. See also Petkovié’s Appeal Brief, paras 44, 51; Appeal Hearing, AT. 485-486,
494-495, 524 (23 Mar 2017). :
21 prosecution’s Response Brief (Petkovi€), para. 38. See Prosecution’s Response Brief (Petkovic), paras 16-18.

2172 prosecution’s Response Brief (Petkovic), paras 38-39, referring to, inter alia, Trial Judgement, Vol. 4, fn. 122. In
particular, the Prosecution argues that Petkovi¢ disregards: (1) further findings elsewhere in the Trial Judgement
regarding the 15 January 1993 Ultimatum; (2) Exhibit P01353 (confidential), as well as Cedric Thornberry’s testimony
confirming Exhibit P0O1353’s accuracy; (3) the evidence of Ole Brix-Anderson; (4) the testimony of Witness BH;
(5) Exhibit P02327 (confidential); and (6) Exhibit P02787. See Prosecution’s Response Brief (Petkovi¢), para. 39,
referring to, inter alia, Trial Judgement, Vol. 1, paras 452-454, 460, Vol. 4, para. 112, fns 1092-1093, 2449, Cedric
Thornberry, T. 26175-26176 (14 Jan 2008), Ex. P10356, pp. 3, 34, Witness BH, T. 17534-17353 (closed session) (25
Apr 2007).

27k Prosecution’s Response Brief (Petkovic), para. 41; Appeal Hearing, AT. 533 (23 Mar 2017). See also Prosecution’s
Response Brief (Petkovic), para. 40.

277 Prosecution’s Response Brief (Petkovi€), para. 42, referring to Dordevic Appeal Judgement, para. 154. See Appeal
Hearing, AT. 532-533 (23 Mar 2017).

2155 Prosecution’s Response Brief (Petkovic), para. 43; Appeal Hearing, AT. 533, 546-550 (23 Mar 2017). The
Prosecution also argues that the Trial Chamber’s findings regarding the forcible removals from Hrasnica village were
based on more than the exhibits (Exs. P09710 (confidential) and P10106) to which Petkovic refers. See Prosecution’s
Response Brief (Petkovic), para. 43. See also Prosecution’s Response Brief (Petkovic), para. 44.

2776 petkovi€’s Reply Brief, para. 14(i), referring to Dordevi¢ Appeal Judgement, para. 154; Appeal Hearing, AT. 567
(23 Mar 2017).
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b. Analysis

871. Regarding Petkovi¢’s evidential challenges in relation to the finding that the JCE came into
existence as -of mid-January 1993, the Appeals Chamber notes that he points to the evidence
underpinning the Trial Chamber’s inference that the leadérs of the HVO and certain Croatian
leaders aimed, by mid-January 1993, to ethnically cleanse the Muslim population in order to

E,2777 and argues that the evidence and findings do not

achieve the Ultimate Purpose of the JC
support the Trial Chamber’s conclusion. In other words, Petkovi¢ offers his own interpretation of
the evidence without showing that no reasonable trier of fact could have interpreted this evidence as

the Trial Chamber did. Accordingly, Petkovi¢’s submissions are dismissed.

872. As for Petkovié’s submissions regarding the change in the ethnic composition of
Gornji Vakuf Municipality, the Appeals Chamber notes that the findings pointed to by Petkovié
indeed indicate that only some, as opposed to all, of the occupants of the villages left the
municipality.2778 However, the Appeals Chamber considers there to be no error in the
Trial Chamber’s conclusion that, despite this, the events in Gornji Vakuf formed part of the CCP as
the Trial Chamber relied on a number of factors in addition to the removal of villagers from the
municipality. For example, the Trial Chamber found that the crimes in Gornji Vakuf, as well as
subsequent crimes, “tended to follow a clear pattern of conduct”.*’” The Trial Chamber also drew
explicit parallels between the HVO operations in Gornji Vakuf and its subsequent operations in the
municipalities of Jablanica and Prozor, showing in turn that these operations, and the resulting
crimes, were part of the CCP.2"® Further, in the present case, the Trial Chamber concluded that the
removal of persons from villages in Gornji Vakuf Municipality amounted to crimes on the basis of,

d,>"! and the deprivation of

inter alia, the serious mental harm that these transfers engendere
civilians’ right to enjoy a normal family life.>”® The Trial Chamber also expressly took account of

the fact that the transfers affected a particular portion of the population, namely women, children,

2117 See Trial Judgement, Vol. 4, para. 44 & fn. 122, referring to the evidence of Witnesses Cedric Thornberry, BH, Ole
Brix-Andersen, Exs. P02327 (confidential), P02787, Trial Judgement, Vol. 1, paras 441-451 (“Negotiations within the
Framework of the Vance-Owen Plan (August 1992-January 1993)”), 452-456 (“Subsequent History of the Vance-Owen
Plan; Attempts to Implement the Principles of this Plan in the Field (January 1993 — August 1993)”).

2778 See Trial Judgement, Vol. 2, paras 405, 426-427, 466-468, Vol. 3, paras 845-848, 899-906. The Appeals Chamber
notes that paragraphs 452-454 of Volume 2 of the Trial Judgement refer to the removal of named individual civilians in
the village of Uzri¢je and do not directly support the conclusion that only some citizens were affected.

2" Trial Judgement, Vol. 4, para. 65. In this respect, the Appeals Chamber notes that contrary to Petkovié’s
submission, the Appellants were charged with forcible transfer in Gornji Vakuf Municipality (Count 8), as well as
unlawful transfer of a civilian (Count 9), and that he himself was convicted for those crimes in relation to Gornji Vakuf.
Trial Judgement, Vol. 4, para. §20.

270 Trial Judgement, Vol. 4, paras 45-48. See also Trial Judgement, Vol. 4, para. 142 (finding that the 4 April 1993
Ultimatum which led to crimes in Prozor was identical to the 15 January 1993 Ultimatum).

2781 Tria] Judgement, Vol. 3, paras 845-848. See also Trial Judgement, Vol. 4, paras 94-95, 141, 197, 251, 315.

2782 Trial Judgement, Vol. 3, paras 899-906. See also Trial Judgement, Vol. 4, paras 94-95, 141, 197, 251, 315.
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and the elderly.2783 Finally, the Appeals Chamber notes that, contrary to Petkovi¢’s argument, the
Dordevi¢ Appeal Judgement does not assist him as it holds that, as a matter of law, a common
purpose need not be achieved in order for a trial chamber to conclude that a plurality of persons
shared it or that crimes were committed in furtherance of a joint criminal enterprise.”’®* The
Appeals Chamber thus finds that Petkovi¢ fails to demonstrate any error in the Trial Chamber’s
conclusion that the crimes in Gornji Vakuf formed part of the CCP. Petkovié¢’s argument is

therefore dismissed.

873. The Appeals Chamber finds that Petkovi€ has failed to show that the Trial Chamber erred in
inferring that the plan to ethnically cleanse Provinces 3, 8, and 10 had crystallised by
mid-January 1993 and that the military actions in Gornji Vakuf Municipality formed part of the

CCP. Petkovié’s sub-ground of appeal 3.2.2.1 is dismissed in relevant part.

(vi) Impact of the Dusa Reversal on the CCP

874. Elsewhere in the Judgement, the Appeals Chamber has overturned the Trial Chamber’s
findings that the deaths of seven civilians in DuSa in January 1993 constituted the crimes of murder
and wilful killing and, as a result, has overturned the Appellants’ convictions related to those
killings under Counts 1, 2, 3, 15, and 16.2"8 The Appeals Chamber will now examine what impact,
if any, the DuSa Reversal has on the Trial Chamber’s conclusions concerning the scope of the CCP

and, more particularly, the crimes that formed part of it 2786

875. As a preliminary matter, the Appeals Chamber notes that the Trial Chamber found that
certain murders and wilful killings charged under Counts 2 and 3 formed part of the CCP, while
others did not. Specifically, the Trial Chamber found that murders and wilful killings committed
during attacks on villages (“attack murders”) or in the context of the systematic use of detainees for
labour on the front line or as human shields (“forced labour murders”) formed part of the CCP
(collectively, “CCP murders”), whereas murders and wilful killings committed during evictions (or
closely linked thereto), or as a result of mistreatment or poor conditions of confinement duririg

detention, did not.?”¥’

278 Trial Judgement, Vol. 3, paras 845-848, 899-906.

78 See Dordevic Appeal Judgement, para. 154 (“The Appeals Chamber considers that this goal [of demographically
modifying Kosovo] does not require a finding that the ethnic balance be changed permanently, or that all members of
the JCE shared the intent to permanently remove [...]. [Tthe Trial Chamber’s conclusion that the common purpose was
to change the ethnic balance of Kosovo to ensure Serb control over the province would still be reasonable even if the
shift in ethnic balance was temporary and the purpose in fact not achieved.”). Cf. Petkovi¢’s Reply Brief, para. 14(i).
2785 See supra, paras 441-443, 866. ’

278 See supra, para. 866. :

287 Compare Trial Judgement, Vol. 4, paras 59, 61, 66, 68, with Trial Judgement, Vol. 4, paras 70-71, 281, 433, 632,
822, 1008, 1213.
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876. The Trial Chamber found that the deaths of seven civilians in DuSa, along with the
established crimes in the Gornji Vakuf Municipality, marked the very start of the JCE. In addition,
according to the Trial Chamber’s findings, these deaths were, with one exception, the sole
established attack murders that occurred in the period from January 1993 until June 1993,>"®8 the
latter date marking the expansion of the CCP with the addition of East Mostar-related crimes.m?
This one exception is the 19 April 1993 incident in the village of To§¢anica in Prozor Municipality,
where the Trial Chamber found that HVO soldiers killed two unarmed men during the HVO attack
on the village.*” In contrast to this period, a number of attack murders was found by the Trial
Chamber to have occurred from June 1993, starting with the East Mostar siege.2791 As for forced
labour murders, the Trial Chamber found that the Heliodrom detainees were killed during forced
labour in the period between May 1993 and March .1994.>"*% However, a close analysis of the
evidence relied upon for this finding shows that no forced labour murders in fact occurred before
June 1993 and that the majority occurred in July 1993 and onwards.””” Accordingly, the Trial
Chamber made an error of fact in relation to its finding that the Heliodrom killings during forced

labour took place already in May 1993. The impact of this error will be considered below.””*

a. Arguments of the Parties

877. The incident in Duga being such a significant event in relation to the scope of the CCP, the

Appeals Chamber invited the Parties to make submissions at the Appeal Hearing as to the impact a

788 See generally Trial Judgement, Vol. 3, paras 655-756 (containing the Trial Chamber’s legal findings with respect to
Counts 2 and 3 concerning murder and wilful killing, respectively).

™ See supra, paras 792-814.

2190 The Appeals Chamber notes that, having found that two unarmed men were killed during an attack on the village,
the Trial Chamber made legal findings under Counts 2 and 3 for those murders. See Trial Judgement, Vol. 2, para. 91,
Vol. 3, paras 656-657, 705-706. However, there is no discussion of those murders in the Appellants’ responsibility
sections concerning their contribution and intent for crimes in Prozor Municipality. See Trial Judgement, Vol. 4, paras
141, 147 (Prlié), 329 (Stojic), 573 (Praljak), 692-693, 699 (Petkovic), 998 (Cori€), 1099 (Pugic). While for Prli¢ the
Trial Chamber appears to have found him responsible for Counts 2 and 3 in relation to Prozor Municipality, Prli¢’s
responsibility section establishes only that, given his contribution to the events in Prozor, he accepted the commission
of crimes committed against Muslims in. Prozor, “namely the destruction of Muslim property and the arrests and
removal of the Muslim population” and makes no mention of the Prozor killings. See Trial Judgement, Vol. 4, paras
141, 146-147. Cf. Trial Judgement, Vol. 4 para. 278 (listing Counts 2 and 3 under Prozor Municipality as being among
the crimes for which it found Prli¢ guilty through his participation in a joint criminal enterprise).

P! See Trial Judgement, Vol. 3, paras 672-679, 681, 683, 699-700, 721-722, 724-729, 732, 734, 752-753. The first
such murder took place in East Mostar on 6 June 1993. See Trial Judgement, Vol. 2, paras 1061-1070. The Appeals
Chamber also notes that the Trial Chamber found that East Mostar was subjected to intense and uninterrupted firing and
shelling from June 1993 to March 1994. See Trial Judgement, Vol. 2, para. 1018.

212 See Trial Judgement, Vol. 3, paras 674-676, 724-726 & fns 1310, 1369 (referring to the Trial Chamber’s factual
findings regarding the forced labour murders in the Heliodrom).

1% See Trial Judgement, Vol. 2, paras 1600-1604 and references cited therein. See also Trial Judgement, Vol. 2, para.
1616 (stating that the evidence showed the use of human shields only in the months of July to September 1993), Vol. 3,
paras 677-679, 727-729.

™ See infra, paras 881-882 (& fn. 2810), 2792.
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potential reversal of the murder of the seven civilians in DuSa would have, if any, on the CCP and

on the mens rea of each of the Appellants.””*>

878.  While Prli¢ and Petkovi¢ fail to address this specific issue, 2’ Praijak argues that should the
Trial Chamber’s findings regarding the HVO’s intent for killings in DuSa be overturned, “the
events”‘ in Gornji Vakuf could not be part of the CCP and should be seen as an incident between the
HVO and ABiH, which did not spread to the entire area of the HZ H-B.?™" As for the impact on his
- mens rea, Praljak refers to his ground of appeal 12 and submits that the evidence did not support the
finding that he intended civilians to be killed in Duga.””® Cori¢ makes a similar argument, namely
that the events in Gornji Vakuf were an isolated local incident. He also submits that if the murders
in Dusa are ovértumed no basis would exist for the Trial Chamber’s findings that there was a
pattern of crimes and the resulting conclusion that he was responsible for murder and wilful killing,
even in relation to the killing incidents that occurred after June 1993 in Mostar and the
Heliodrom.>”® Cori¢ further argues that since murder was found to be part of the clear pattern of
conduct by the Trial Chamber, it is “essential” to the finding that the CCP existed such that its
removal means that Cori¢ cannot be said to have had any JCE I liability and should be fully
acquitted under Counts 2 and 3.2** Pugi¢ acknowledges that the Dusa convictions do not apply to
him due to his JCE membership starting later but argues that should the Appéals Chamber reverse

convictions of other Appellants under Counts 2 and 3, then the same should happen for him.**"*

879. The Prosecution argues that even if the DuSa murder findings are overturned, neither the
scope of the CCP nor the mens rea of the Appellants as regards murder and wilful killing would be
affected. According to the Prosecution, this is because the Trial Chamber included attack murders
within the CCP on the ground that they were a part of the “entire system designed for deporting the
Muslim population”, which in turn was a finding based on the Trial Chamber’s overall assessment
of the pattern of crimes throughout the existence of the JCE.**** The Prosecution adds that this
pattern of crimes was one of extreme violence, which included not only the CCP murders but also

mistreatment of Muslims during evictions and cruel and inhumane treatment of Muslims detained in

215 See Order for the Preparation of the Appeal Hearing, 1 March 2017, p. 6 (question 4(a) and (b)).

M6 Stoji¢ addressed the issue at the Appeal Hearing but did so only in a written submission he referred to as a
“skeleton” argument. However, the Appeals Chamber will not consider the skeleton argument because it was not
admitted into the judicial record. Stoji¢ made no oral submissions on this issue during the Appeal Hearing despite being
encouraged to do so. See Appeal Hearing, AT. 255-256, 301-302 (21 Mar 2017).

™7 Appeal Hearing, AT. 398-401 (22 Mar 2017).

% Appeal Hearing, AT. 400-401 (22 Mar 2017).

2% Appeal Hearing, AT. 584-585 (24 Mar 2017).

2800 Appeal Hearing, AT. 585 (24 Mar 2017).

2801 Appeal Hearing, AT. 682-683 (27 Mar 2017). Pugi¢ also submits that since the Trial Chamber made no findings as
to his mens rea in relation to the DusSa killings, the reversal should have no impact on his mens rea for JCE. Appeal
Hearing, AT. 683 (27 Mar 2017). «

2802 Appeal Hearing, AT. 219-220 (20 Mar 2017).
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HVO detention centres.?** In addition, the Prosecution submits that the overall conduct of attacks
in Gornji Vakuf shows that the HVO employed an extreme level of violence indicating that murder
was an acceptable means of achieving the objective of ethnic cleansing, which was then confirmed
by subsequent attacks in Prozor, Jablanica, East Mostar, RaStani, and Stupni Do and by use of

prisoners for labour on the front line who were killed as a result. 28

b. Analysis

880.  As noted earlier, with the Dusa Reversal,-the CCP murders, bar one, started occurring only
from June 1993, with the siege of East Mostar, which was some four-and-a-half months after the
start of the JCE.?*® In other words, in the period from January 1993 until June 1993 “a clear pattern
of conduct” in HVO crimes found by the Trial Chamber® included only one instance of CCP
murders.”®”” Based on these circumstances and contrary to the Prosecution’s submission, the
Appeals Chamber considers that no reasonable trier of fact couid conclude that there was a pattern
of conduct with respect to the attack or forced labour murders such that they were a part of the
“entire system designed for deporting the Muslim population” in the period from January 1993 until
June 1993. Similarly, with respect to the Prosecution’s argument that the Trial Chamber’s findings
show a pattém of violence throughout the existence of the JCE such that the DuSa Reversal has no
effect on its scope, the Appeals Chamber considers that such pattern of violence is not enough, on
its own and with only one incident involving two murders during an attack on the village of
ToScanica in April 1993, to infer — as the only reasonable conclusion — that murder and wilful

killing were part of the CCP from January 1993. This is particularly so when, with the exception of

2803 Appeal Hearing, AT. 219-220 (20 Mar 2017), AT. 648 (24 Mar 2017), AT. 731 (27 Mar 2017), AT. 762-763 (28
Mar 2017).

2804 Appeal Hearing, AT. 220-222 (20 Mar 2017). To illustrate this submission, the Prosecution refers to the HVO
attack on Muslim civilians in Hrasnica in Gornji Vakuf Municipality in January 1993, their subsequent rounding up by
the HVO, and the execution of one of the Muslim men by an HVO soldier. However, the Prosecution also
acknowledges that the Trial Chamber made no findings on this incident. It further cites to the Trial Chamber’s findings
relating to the murder of two unarmed men during an attack on the village of ToSéanica in April 1993 in Prozor
Municipality. Appeal Hearing, AT. 220-221 (20 Mar 2017). See also supra, fn. 2790.

2895 See supra, para. 876 & fn. 2793, While the Prosection refers to the Hrasnica execution, the Appeals Chamber notes
that the Trial Chamber made no findings relating to that killing incident and, furthermore, explicitly held that it had no
evidence to find that the “death of villagers resulted from the HVO attack and artillery fire on the village of Hrasnica”.
See Trial Judgement, Vol. 2, paras 369-373. Accordingly, that incident will not be considered by the Appeals Chamber
for the purposes of this discussion.

2806 g e Trial Judgement, Vol. 4, para. 65.

2897 The Appeals Chamber notes that a number of other killings took place in that period but those were not considered
by the Trial Chamber to have been part of the CCP and, as such, are not relevant to this discussion. See supra, para.
874. ‘
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2808

Pugi¢,”™" all the Trial Chamber’s remaining findings relating to the Appellants’ contribution to and

intent for the CCP murders concern the period starting from June 1993 280

881. With respect to the Appellants’ mens rea, the Prosecution’s submission that the Appellants’
intent for murder and wilful killing are not affected by the Dusa Reversal suggests that all the
Appellants, with the exception of Pu§i¢ who joined the JCE later, must have had the intent for
murder and wilful killing months before the first proven CCP killing occurred. In this case,

< 2810 the Trial Chamber’s remaining findings do not

however, again with the exception of PusSié,
establish beyond reasonable doubt that the Appellants had the intent for murder and wilful killing
prior to June 19932811 Further, while the Trial Chamber made its conclusions on the nature of the
CCP and its commencement based on factors other than just the events in municipalities and crimes
on the ground, these factors also do not establish that’the Appellants intended murder and wilful

killing from January 1993.2%!?

882.  Accordingly, in light of the Trial Chambér’s error regarding the civilian deaths in Dusa, and
considering the lack of any pattern of CCP murders or findings concerning the Appellants’ intent
for murder and wilful killing from January 1993 until June 1993, the Appeals Chamber considers
that no reasonable trier of fact could conclude that murder and wilful killing were part of the CCP
in -the period from January 1993 until June 1993. The Trial Chamber’s remaining findings,
including the lone intent finding for Pusi¢ regarding forced labour murders, do not establish beyond
reasonable doubt that murder and wilful killing were part of the CCP from January 1993 until June
1993.

883. On the other hand, and contrary to Praljak’s and Cori¢’s submissions, insofar as other
crimes that took place in Gornji Vakuf are concerned, they are enough to sustain the
Trial Chamber’s conclusion that the events in Gornji Vakuf formed part of the CCP. This is because

the other HVO crimes which the Trial Chamber considered as forming a clear pattern of

2% See infra, para. 881.

2899 See Trial Judgement, Vol. 4, paras 174, 176, 232, 237-238, 272, 274 (Prli¢), 362-363, 368-370, 395, 426 (Stojic),
579-582, 585-586, 625 (Praljak), 749-750, 790-796, 798, 815 (Petkovic), 936-938, 964-966, 971, 1000-1004 (Coric),
1120 1122, 1147-1151, 1186-1187, 1206 (Pusic)

0 See supra, para. 876 & fn. 2793. Pusi¢ challenges this intent flndmg in his ground of appeal 5. See infra, paras
2791-2792. Ultimately, the Appeals Chamber does not consider that this intent finding is relevant for the purposes of
the incorporation of murder and wilful killing in the CCP as it is not enough, on its own, to conclude that these crimes
were intended by all JCE members and thus were part of the CCP before June 1993.

" See supra, fn. 2809. While the Prosecution cites to two killing incidents that took place in January and April 1993,
the Appeals Chamber considers that these are not enough to establish intent on the part of the Appellants, particularly
since: (1) the Trial Chamber made no factual findings relating to the January 1993 killing in Hrasnica and therefore did
not enter any intent findings in relation thereto; and (2) as noted earlier, the Trial Chamber did not discuss the killings in
ToSc¢anica in any of the Appellants’ responsibility sections when considering their intent for the crimes in Prozor. See
supra, para. 876 & fn. 2790.

* See supra, paras 847, 856-858, 861, 864, 872.
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conduct,2813

such as forcible transfers and imprisonment of civilians in Gornji Vakuf, remain
unaffected by the Dusa Reversal.zglf1 Accordingly, Praljak’s submission that the events in Gornji
Vakuf should be removed from the CCP and Cori¢’s submission that Gornji Vakuf was an isolated

incident not connected to the CCP are dismissed.

884. The Appeals Chamber \;vill now examine whether, on the basis of the Trial Chamber’s
remaining findings, it remains established that murder and wilful killing were part of the CCP from
June 1993.%8'% As noted above, the Trial Chamber made extensive findings concerning all of the
Appellants’ contribution to, knowledge of, and intent for the crimes that took place in East Mostar,
including murder and wilful killing.?*'® These findings were made for the purpose of: (1) assessing
whether crimes that were not already found to be part of the CCP, namely unlawful attack on
ciVilians in East Mostar, unlawful infliction of terror on civilians in East Mostar, and destruction of
religious property in East Mostar, became part of the CCP in June 1993; and (2) establishing the
Appellants’ responsibility for crimes committed in East Mostar that the Trial Chamber considered
to be original CCP crimes.”” In making those findings, the Trial Chamber specifically noted the
Appellants’ knowledge and acceptance of killings that took place in East Mostar due to the HVO
fire on the city.”®!® The Appeals Chamber is satisified that the Trial Chamber’s findings in relation
to the expansion of crimes in East Mostar establish beyond reasonable doubt that murder and wilful
killing were also expanded crimes, particularly since those findings show that the Trial Chamber
considered: (1) that murder and wilful killing were part of the CCP in June 1993; and (2) that the
Appellants were informed of murder and wilful killings but did nothing to prevent them.**
Further, the Trial Chamber also found that despite their knowledge of the killings in East Mostar,

the Appellants continued to participate in the CCP and therefore accepted the crimes in question.2820

2813 See Trial Judgement, Vol. 4, para. 65.

2814 See supra, paras 468-481.

215 The Appeals Chamber notes that the Trial Chamber found that the first murder in East Mostar occurred on 6 June
1993 and was a result of HVO sniper fire. See Trial Judgement, Vol. 2, paras 1061-1070.

2816 See supra, paras 792-814. With respect to Prli¢, the Appeals Chamber notes that the Trial Chamber made findings
regarding his intent for and contribution to both sniping and shelling, and yet did not include murder and wilful killing
in its list of crimes for which Prli¢ was found directly responsible in relation to Mostar. See Trial Judgement, Vol. 4,
paras 174-176, 272. Cf. Trial Judgement, Vol. 4, para. 278. Reading the Trial Judgement as a whole, however, including
the above-mentioned East Mostar findings, it is clear that the Trial Chamber was satisfied that Prli¢ had the intent for
murder and wilful killing of civilians in East Mostar and that he contributed to them. See Trial Judgement, Vol. 4, paras
174-176 (“Prli¢ knew about the HVO crimes committed during the HVO campaign of fire and shelling against East
Mostar — that is, the murders and destruction of property ... by minimising them or attempting to deny them, he
accepted and encouraged them”), 272 (“Prli¢ supported the HVO campaign of fire and shelling against East Mostar and
its impact on the civilian population ... and accepted the crimes directly linked to the HVO military operations against
East Mostar”). Accordingly, the Appeals Chamber considers the omission of Counts 2 and 3 from the list of crimes to
have been an inadvertent omission on part of the Trial Chamber. See also infia, para. 1245.

817 See, e.g., supra, paras 798-799.

218 See supra, paras 798, 805-812.

2819 See supra, paras 806-812 and references cited therein,

220 Gee supra, paras 806-812 and references cited therein.
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885. The Appeals Chamber also notes that, contrary to Cori¢’s submission, the Trial Chamber’s
findings regarding the Appellants’ contribution to, knowledge of, and intent for the crimes in
East Mostar — including murder and wilful killing — were not dependent on the Trial Chamber’s
conclusion that there was a pattern of conduct in the HVO crimes. Rather, the Trial Chamber
focused on the evidence concerning the Appellants’ involvement in and knowledge of the events in
East Mostar.**! Accordingly, the Duga Reversal does not affect those findings. Further, given the
small number of CCP murders found by the Trial Chamber to have been committed in the period
from January 1993 until June 1993 the removal of murder and wilful killing from the CCP in that
period does not impact the Trial Chamber’s finding that there was a pattern of crimes or that the

CCP existed, such that Corié should be relieved of any JCE liability or acquitted on Counts 2 and 3.

886. Accordingiy, the Appeals Chamber finds, on the basis of the Trial Chamber’s remaining
findings, that there is no impact on the Trial Chamber’s conclusion that murder and wilful killing
were pért of the CCP as of June 1993, when the CCP murders started occurring more regularly and
when the Appellants were all found to have had the requisite intent. As the remaining findings do
not establish that murder and wilful killing were part of the CCP in April 1993, the
Appeals Chamber considers that Prli¢’s conviction pursuant to JCE I for the murders of two
unarmed mén in Prozor must be reversed.”®** Insofar as the other Appellants, as members of the
JCE, were also found responsible pursuant to JCE I for these murders, the Appeals Chamber
reverses their convictions as well.?*** The impact of these findings on the Appellants’ sentences, if

any, will be assessed below.

(d) Alleged errors regarding events in Jablanica Municipality between February and May 1993

’

887. The Trial Chamber found that in Jablanica Municipality, tensions between the HVO and
ABiH mounted between the beginning of February and mid-April 1993.22* On 15 April 1993, the
HV O commenced shelling the town of Jablanica, and on 17 April 1993, the HVO launched an
attack in the Jablanica Valley, shelling the villages of Sovi¢i and Doljani and ultimately taking
control of these Villages.2825 Given the context of the broader attack in the Jablanica Valley, the

Trial Chamber concluded that the attack on 17 April 1993 was not a “purely defensive” reaction to

2821 See Trial Judgement, Vol. 4, paras 174-176, 179-184, 336-337, 341-342, 355, 359, 362-363, 368-370, 372, 579-
582, 586, 745-756, 936, 938, 940-945, 1118-1122.

222 See also supra, fn. 2810; infra, paras 2791-2792.

2823 As it has not been asked to do so by the Parties, the Appeals Chamber will not engage in an analysis of whether the
elements of JCE III liability are met with respect to the Appellants'in connection to these incidents, particularly since
doing so would require the Appeals Chamber to have a comprehensive understanding of the entire trial record. See also
infra, para. 3125.

2824 Pral Judgement, Vol. 4, para. 46.
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the ABiH attack on the same day.2826 The Trial Chamber also found that these military campaigns
were accompanied by: (1) arrests and detentions of Muslims under harsh conditions (ABiH
members and non-members alike); (2) the removal of ABiH members as well as several other men
to Ljubuski Prison; and (3) the removal of the remaining Muslim population outside Jablanica

Municipality.2827

(1) Prli¢’s appeal (Sub-grounds 10.3 and 10.4 in part)

888.  Prli¢ submits that the Trial Chamber erred in concluding that the HZ H-B leaders carried out
the JCE in stages, by finding that the HVO attacked Soviéi and Doljani on 17 April 1993, and in
concluding that this attack was not a defensive reaction to an ABiH attack.”®*® In support of his

assertions, Prli¢ adopts his sub-ground of appeal 16.2 by reference.?**

'889. The Prosecution responds that Prli¢’s arguments are unsupported assertions and warrant
summary dismissal.”** In relation to Prli¢’s challenge to the Trial Chamber’s finding on the
implementation of the JCE in stagés, the Prosecution argues that his unsupported assertions are
coupled with redundant and unexplained cross-references, which also warrant summary

dismissal. 2!

890. The Appeals Chamber notes that beyond referring to arguments made elsewhere in his
appeal brief, Prli¢ fails to explain why the Trial Chamber erred in concluding that the HVO attacked -
Soviéi and Doljani on 17 April 1993, and in concluding that this attack was not a purely defensive
reaction to the ABiH attack on the same day. In this regard, the Appeals Chamber notes that it
dismisses the submissions in Prli¢’s sub-ground of appeal 16.2 elsewhere.”*** The Appeals
Chamber thus finds that Prli¢ has failed to demonstrate an error and dismisses Prli¢’s sub-grounds

of appeal 10.3 and 10.4 in relevant part.

2823 Trial Judgement, Vol. 4, para, 46, The Trial Chamber also found that on 5 May 1993, in the village of Sovidi,
approximately 450 women, children, and the elderly were moved by HVO soldiers from the Soviéi School and the
houses of Junuzoviéi hamlet towards Gornji Vakuf. Trial Judgement, Vol. 2, para. 609

2826 Trial Judgement, Vol. 4, para. 46.

%27 Trial Judgement, Vol. 4, para. 48.

828 prli¢’s Appeal Brief, paras 286(d), 287, referring to Trial Judgement, Vol. 1, paras 452-476, Vol. 2, paras 84, 87,
89, 330-342, 346-395, 445, 465-467, 503-506, 514, 521-536, 538-549, 753, Vol. 4, paras 45-47, 668, 1220.

225 Prli¢’s Appeal Brief, para. 288, referring to Prli¢’s sub-ground of appeal 16.2. Prli¢ submits that the Trial Chamber
“mischaracterized events and actions, failed to provide reasoned opinions and applied an incorrect legal standard in
assessmg the evidence”. Prli¢’s Appeal Brief, para. 311. See also Prli¢’s Appeal Brief, paras 281, 312.

% Prosecution’s Response Brief (Prli€), paras 166-167. The Prosecution submits that Prli¢ fails to explain how his
arguments made under other grounds of appeal support the claims he makes in this instance. Prosecution’s Response
Brief (Prli¢), para. 167.

281 Prosecution’s Response Brief (Prlic), para. 166, referring to Dordevi¢ Appeal Judgement, para. 20(ix); Galic¢
g)peal Judgement, para. 246. See also Appeal Hearing, AT. 182-183 (20 Mar 2017).
% See infra, paras 1177-1208.
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(i1) Petkovi¢’s appeal (Sub-ground 3.2.2.1 in part)

‘a. Arguments of the Parties

891. Petkovi¢ submits that the evidence does not support the Trial Chamber’s conclusions that:
(1) 450 women, children, and the elderly were moved from Soviéi on 5 May 1993 in the direction
of Gornji Vakuf, causing serious mental suffering; and (2) the purpose of HVO actions in the region
was to ensure that BiH Muslims were moved outside Jablanica Municipality, not to return.”*** He
asserts in this regard that the Trial Chamber disregarded evidence demonstrating that the civilians
from Sovi¢i were later transported from Gornji Vakuf to Jablanica, which, in his view, shows that
the removal of citizens to Gornji Vakuf was just a temporary solution and did not result in a
permanent change in the ethnic composition of Jablanica Municipality.?*** Petkovié also argues that
the Trial Chamber erred when concluding that the HVO attack on Soviéi and Doljani was part of
the CCP, given its acknowledgement that this attack was at least in part a defensive reaction to the

ABiH attack on the same day.2835

892. The Prosecution responds that the Trial Chamber reasonably concluded that the crimes in
Jablanica Municipality formed part of the CCP, given that they were systematically committed
pursuant to a well-organised and orchestrated plan.2836 It asserts that these events formed part of the

83
2837 and

attempt to enforce the JCE members’ interpretation of the Vance-Owen Peace Plan,
responds that Petkovi¢’s argument that the ethnic map of Jablanica must change for the crimes to
fall within the CCP runs contrary to the Dordevic Appeal Judgement.®®* The Prosecution also
submits that Petkovi¢’s argument regarding a.military justification for the attack on Jablanica
should be summarily dismissed as a repetition of his trial argument without a demonstration of

error, asserting that in any event, Appeals Chamber jurisprudence demonstrates that the existence of

2833 petkovié’s Appeal Brief, paras 54-56, referring to, inter alia, Trial Judgement, Vol. 2, paras 609, 613, Vol. 3, paras

850, 908, Vol. 4, paras 30, 48. See also Petkovi¢’s Reply Brief, para. 14(ii).

2834 Petkovic’s Appeal Brief, paras 55-56, referring to Trial Judgement, Vol. 2, para. 613, Ex. P02825, Nihad Kovag, T.

10311 (16 Nov 2006), Witness CA, T. 10042 (13 Nov 2006). See also Appeal Hearing, AT. 485-486, 496-497 (23 Mar

2017).

835 Petkovié’s Appeal Brief, para. 57, referring to Trial Judgement, Vol. 4, para. 46. Sce also Petkovié’s Appeal Brief,
ara, 58.

5)836 Prosecution’s Response Brief (Petkovi€), para. 47, referring to, infer alia, Trial Judgement, Vol. 4, paras 142, 146,

271, 341, 717.

2837 prosecution’s Response Brief (Petkovic), para. 47.

2838 prosecution’s Response Brief (Petkovi€), para. 48, referring to, inter alia, Prosecution’s Response Brief (Petkovié),

para. 42, Dordevi¢ Appeal Judgement, para. 154. See Appeal Hearing, AT. 532-533 (23 Mar 2017). The Prosecution

argues that the Trial Chamber was aware that Witness CA returned to Jablanica in June 1993, Prosecution’s Response

Brief (Petkovic), para. 48, referring to Trial Judgement, Vol. 2, para. 612.
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a defensive element to operations “does not undermine their link to the common criminal

» 2839
purpose”.

893. Petkovi¢ replies that the Pordevic Appeals Chamber finding confirms that at least a

temporary change in ethnic balance is necessary in order to establish the common criminal plan.2840

b. Analysis

894. As for Petkovié’s challenge regarding the Trial Chamber’s findings on Soviéi, the
Appeals Chamber notes that the Trial Chamber found that on 5 May 1993, approximately 450
villagers (women, children, and the elderly) were moved towards Gornji Vakuf.***! It then
concluded that it did not have sufficient evidence to establish what happened next to the affected
civilians.”*** The Appeals Chamber recalls that a common criminal plan to demographically modify
a certain region “does not require a finding that the ethnic balance be changed permanently”.**
- Accordingly, whether or not Petkovi¢ is correct that the Trial Chamber disregarded evidence

2844 . .
# is irrelevant. As a

~ showing that the population from Soviéi returned to Jablanica Municipality
result, the Appeals Chamber considers that the Trial Chamber did not err in finding that the crimes
that took place in Jablanica Municipality, including the removal of the population from Soviéi, fell
within the CCP. Further, the Trial Chamber concluded that the removal of civilians on 5 May 1993
amounted to crimes,2845 having faken account of, inter alia, a number of contemporaneous
circumstances, including that the transfer was pre-planned by the HVO,?“846 caused serious mental
suffering to a particularly vulnerable group of civilians,”*” and deprived victims of the right to a
normal social, family, and cultural life.®**® Thus, the Appeals Chamber finds that Petkovi¢ has

failed to demonstrate an error in the Trial Chamber’s finding and his submission is dismissed.

895. Turning to Petkovi¢’s assertion that the Trial Chamber erred in failing to take account of the

fact that the HVO’s attack on the villages of Sovic¢i and Doljani was a defensive response to an

2839 Prosecution’s Response Brief (Petkovic), para. 49, referring to Trial Judgement, Vol. 2, para. 523, Kordic¢ and
Cerkez Appeal Judgement, para. 812, Tolimir Appeal Judgement, paras 345-347. .

240 Petkovic’s Reply Brief, para. 14(i), referring to Dordevi¢ Appeal Judgement, para. 154; Appeal Hearing, AT. 567
(23 Mar 2017). See also Petkovié’s Reply Brief, para. 14(iii). ' '

281 See Trial Judgement, Vol. 2, paras 609-615, Vol. 3, paras 849, 907.

282 Trial Judgement, Vol. 2, para, 613.

23 See supra, fn. 2784. Cf. Petkovic¢’s Reply Brief, para. 14(i).

284 See Petkovi¢’s Appeal Brief, paras 55-56, referring to Ex. P02825, p. 2 (a report indicating that there were buses
carrying refugees from Gornji Vakuf to Jablanica between 10 and 15 June 1993), Nihad Kovad, T. 10311 (16 Nov
2006) (noting that the witness went to Jablanica from Gornji Vakuf); Witness CA, T. 10042 (13 Nov 2006) (noting that
the witness returned to Jablanica). The Appeals Chamber notes that in any event, the Trial Chamber did take account of
Witness CA’s testimony regarding the return to Jablanica in June 1993. See Trial Judgement, Vol. 2, para. 612.

2843 Trial Judgement, Vol. 3, paras 852, 910, 1703, 1706. See also Trial Judgement, Vol. 4, paras 145, 718, 723, 1103.
B4 See, e. g/, Trial Judgement, Vol. 3, paras 851, 909.

2847 See, e.g., Trial Judgement, Vol. 3, paras 850-851. See also Trial Judgement, Vol. 3, para. 907.

BB Gee, e, g, Trial Judgement, Vol. 3, paras 850, 908.
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ABiH attack, the Appeals Chamber observes that the Trial Chamber stated that it could not find that
‘the attack on Sovici and Doljani was “purely a defensive reaction to the ABiH attack on that same
day”,?* indicating that the attacks may have been, at least in part, motivated by offensive
considerations. However, the Appeals Chamber recalls that “whether an attack was ordered as
pre-emptive, defensive or offensive is from a legal point of view irrelevant, [...] [t]he issué at hand
is whether the way the military action was carried out was criminal or not”.?** In the present case,
the Trial Chamber found that on 17 April 1993, the HVO launched an attack in the Jablanica
Valley, shelling several localities, including Soviéi and Doljani and committing crimes during and
following the attack.”®' Considering the evidence pertaining to the attack on the entire Jablanica
Valley, the Trial Chamber found that these crimes formed part of the CCP on the basis that they
occurred as part of the campaigns which were committed systematically and “had to be the result of
a precoﬂceived HVO plan”.2852 Finally, it concluded that the crimes formed part (;f a “clear pattern
of conduct”, along with other crimes that were committed by the HVO between January 1993 and
April 1994,2%% Accordingly, even if the attack on Sovici and Doljani was partly defensive, this has

no bearing on the Trial Chamber’s ultimate conclusion that it resulted in crimes which it reasonably

found formed part of the CCP. Petkovi¢’s argument is therefore dismissed.?®>*

896. The Appeals Chamber therefore finds that Petkovi¢ has failed to show that the
Trial Chamber erred in its conclusion that the crimes in Jablanica Municipality fell within the CCP,

and dismisses Petkovic¢’s sub-ground of appeal 3.2.2.1 in relevant part.

(e) Alleged errors in the findings on HVO offensive actions in Prozor Municipality

897. The Trial Chamber found that, between 17 and 19 April 1993, the HVO was conducting
“offensive actions” and took possession of several villages in Prozor Municipality, committing acts

of violence such as setting fire to Muslim houses, causing the Muslim population to flee, and

289 Trial Judgement, Vol. 4, para. 46, referring to, inter alia, Ex. P01915, p. 2 (indicating that the HVO attack on the
village of Sovici was to start on 16 April 1993).

20 Rordi¢ and Cerkez Appeal Judgement, para. §12.

2851 Pria) Judgement, Vol. 4, paras 46, 48.

%52 Trjal Judgement, Vol. 4, para. 146,

2853 Trjal Judgement, Vol. 4, para. 65. See Trial Judgement, Vol. 4, paras 46-48 (noting, inter alia, that while the attack
on Soviéi and Doljani was taking place, the HVO was also conducting “offensive actions™” in several villages in the
Municipality of Prozor). «

%4 The Appeals Chamber recalls its reversal of the Trial Chamber’s finding that murder and willful killing were part of
the CCP in the period from January 1993 until June 1993. See supra, paras 874-886. Since the Trial Chamber found
that no Jablanica killings were in fact part of the CCP, the Appeals Chamber does not consider that the change in the
scope of the CCP in the period from January 1993 until June 1993 affects in any way the Trial Chamber’s reasoning
that the crimes in Jablanica which were part of the CCP followed a pattern of conduct that took place in other
municipalities. See supra, para. 876. See also Trial Judgement, Vol. 2, paras 580-581, Vol. 4, para. 72.
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thereby preventing any possibility of return.”*>> The Trial Chamber concluded that these actions fell
within the CCP.***° |

() Prli¢’s appeal (Sub-grounds 10.3 and 10.4 in part)

898.  Prli¢ argues that the Trial Chamber wrongly concluded that the HZ H-B leaders carried out
the JCE in stages by erroneously finding that, inter alia, the HVO attacked villages in Prozor
Municipality between 17 and 19 April 1993, committing acts of violence and causing the Muslim

population to flee.”®’ He also relies by reference on submissions made in his sub-ground of appeal
16.2,2858 '

899.  The Prosecution responds that Prli¢’s sub-ground of appeal in relevant part consists of mere
assertions unsupported by any evidence coupled with unexplained cross-references to arguments he

makes elsewhere, and requests that it be summarily dismissed.?*>

900. The Appeals Chamber dismisses Prli¢’s sub—ground(s of appeal 10.3 and 10.4 in relevant
part as undeveloped, since he fails to reference any part of the trial record in support of the mere
assertion that the findings on the Prozor attacks are erroneous and fails to particularise how or why

his submissions in his sub-ground of appeal 16.2 support his present contentions.

(i) Petkovi¢’s appeal (Sub-ground 3.2.2.1 in part)

901. Petkovi¢ submits that the Trial Chamber erred in finding that the HVO military actions in
Prozor Municipality in April 1993 that caused the Muslim population to flee were launched
pursuant to the CCP.?* He argues that no reasonable trier of fact could conclude this because the
Trial Chamber found that the crimes in relation to the removal of Muslims from Prozor
Municipality (forcible transfer and unlawful transfer of civilians) were only committed on

28 August and 14 November 1993 2861

902. The Prosecution responds that the Trial Chamber reasonably concluded that crimes

committed during the HVO operations in Prozor Municipality in April 1993 furthered the CCP.2*%

The Prosecution argues that although the Trial Chamber only found crimes of deportation and

2855 Tria] Judgement, Vol. 4, para. 47.
2836 Trial Judgement, Vol. 4, paras 44-45, 47, 65-66.
2857 prli¢’s Appeal Brief, para. 286(d). See also Prlié’s Appeal Brief, para. 281.
2858 Prhc s Appeal Brief, para. 288.
% Prosecution’s Response Brief (Prlic), paras 166-167. See also Appeal Hearing, AT. 183 (20 Mar 2017).
290 potkovid’s Appeal Brief, paras 52-53. See also Petkovi¢’s Appeal Brief, paras 24, 42-44; Petkovié’s Reply Brief,
para. 14,
*861 petkovié’s Appeal Brief, para. 52; Petkovi¢’s Reply Brief, para. 14; Appeal Hearing, AT. 497- 498 (23 Mar 2017).
282 Prosecution’s Response Brief (Petkovic), para. 45.
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forcible transfer in Prozor Municipality in August 1993,>* the Trial Chamber’s factual findings
link the April 1993 crimes to the CCP because the HVO offensive in Prozor Municipality involved

violent crimes causing the Muslim population to flee and preventing their return, 8%

903. The Appeals Chamber considers that the Trial Chamber based its conclusion on the CCP on,
inter alia, its findings that the HVO offensive in Prozor Municipality in April 1993 involved acts of
violence such as ‘the burning of Muslim houses, “causing the Muslim population to flee, and thereby
preventing any possibility of return”.?*® The finding that these violent acts, among other facts,
support the conclusion on the CCP is not dependent on the findings regarding the crimes of forcible
transfer and unlawful transfer of civilians.”*®® The Appeals Chamber therefore dismisses Petkovic’s

sub-ground of appeal 3.2.2.1 in relevant part.

(iii) Praljak’s appeal (Ground 10)

a. Arguments of the Parties

904. Praljak submits that the Trial Chamber erred in concluding that the crimes in Prozor
Municipality formed part of the CCP.”® In support, he argues that the Trial Chamber: (1) did not
establish the identity of the “authors” of the CCP that resulted in the commission of crimes in

2868 oor the “common action” of the JCE members, including Croatian officials;**® (2) did not

Prozor,
have evidence that the Croatian officials allegedly involved in the JCE had any knowledge of the
Prozor events before they occurred;2870 (3) reached its conclusion on the basis of Exhibit P11380,

2871 (4) found that the Prozor crimes were not discussed among the

which was admitted erroneously;
JCE members;*®* and (5) in basing its conclusion on circumstantial evidence only, erred in
disregarding evidence providing an alternative reasonable explanation for the events in Prozor,

namely that they were a consequence of ABiH military activities threatening the population.2873 In

2883 prosecution’s Response Brief (Petkovid), para. 46. The Prosecution notes that contrary to Petkovi¢’s submissions,
the Trial Chamber found that crimes of forcible displacement were not established in Prozor for November 1993.
Prosecution’s Response Brief (Petkovic), para. 46 & fn. 168.

2864 prosecution’s Response Brief (Petkovic), para. 46,

2865 Trjal Judgement, Vol. 4, para. 47. See Trial Judgement, Vol. 4, paras 44-45, 65-66.

2866 f Trial Judgement, Vol. 3, paras 840-842, 894-896, Vol. 4, para. 47.

*57 praljak’s Appeal Brief, paras 163-164, 167-168, 173-174.

286? Praljak’s Appeal Brief, para. 163.

259 Praljak’s Appeal Brief, para. 168.

2870 praljak’s Appeal Brief, para. 168.

871 Praljak’s Appeal Brief, para. 165 & fn. 380. Praljak argues, relying on his ground of appeal 50, that Exhibit P11380
~ one of the Mladi¢ Diaries — was admitted erroneously because it was admitted in violation of his fundamental right to
a fair trial. Praljak’s Appeal Brief, para. 165 & fn. 381. ‘

2872 praljak’s Appeal Brief, para. 164.

2873 Praljak’s Appeal Brief, paras 166-167, 169-171, 173-174. In this regard, Praljak further argues that the
Trial Chamber ignored evidence: (1) regarding the population in Prozor consisting of 62.2 per cent Croats (which would
render any plan to change the ethnic composition in favour of Croats absurd); and (2) that Croats were seeking refuge
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this respect, Praljak argues, inter alia, that the Trial Chamber erred in disregarding evidence on the
great influx of Muslims into central BiH fleeing Serb-controlled territories disrupting the ethnic

balance between Croats and Muslims and contributing to the outbreak of the war.**™

905. The Prosecution responds that the Trial Chamber reasonably concluded that crimes
committed in Prozor during HVO operations in 1993 furthered the CCP.®"® Specifically, the
Prosecution submits that: (1) Praljak’s arguments regarding the identity of the authors of the CCP
andb the JCE members’ common action ignore the Trial Chamber’s clear finding that the crimes in
Prozor were linked to the implementation of the 4 April 1993 Ultimatum, and followed the pattern
of HVO crimes committed in other locations; (2) it is unnecessary to show that every JCE member
knew precisely how the CCP would be implemented in Prozor;**’® (3) the Trial Chamber’s findings

regarding the plan of ethnic cleansing in Prozor are not dependent on Exhibit P11380;%*7

(4) whether Prozor was discussed in certain meetings is irrelevalflt;m8

and (5) the Prozor crimes
were not a legitimate response to ABiH military activities nor solely the consequence of the existing
situation in Prozor or of the instability caused by the arrival of refugees®’® but were, rather, a part
of the JCE members’ CCP to consolidate HVO control over Prozor by “‘ethnically cleans[ing]’ the
Muslims”.?® The Prbsecution argues, in particular, that the ABiH’s Neretva 93 offensive was

launched in September 1993 and was therefore after the Prozor crimes.?®®!

906. Praljak replies that the ABiH offensive during which Croats were expelled started well

before summer 1993._2882

from an ABiH offensive in central BiH in, inter alia, Prozor, which resulted in a chaotic situation. Praljak’s Appeal
Brief, paras 169, 171. See also Appeal Hearing, AT. 472 (22 Mar 2017).

2874 praljak’s Appeal Brief, paras 171-172.

87 prosecution’s Response Brief (Praljak), para. 146,

2876 prosecution’s Response Brief (Praljak), para. 150.

BT prosecution’s Response Brief (Praljak), para. 153. ‘

2878 prosecution’s Response Brief (Praljak), para. 150. The Prosecution further submits that in any event Prozor was
discussed. Prosecution’s Response Brief (Praljak), para. 150.

2879 Prosecution’s Response Brief (Praljak), paras 151-152. The Prosecution argues that Praljak’s submission that the
Prozor events were a consequence of an ABiH offensive merely repeats trial arguments without showing an error.
Prosecution’s Response Brief (Praljak), para. 146. The Prosecution claims that, in arguing that any plan to modify the
ethnic composition in Prozor would have been absurd, Praljak misunderstands the CCP, which included consolidating
HVO control to make so-called Croatian provinces nearly exclusively Croatian. Prosecution’s Response Brief (Praljak),
para. 152. Furthermore, the Prosecution responds that the Trial Chamber did not ignore Prozor’s pre-conflict
demographics or evidence of Croat refugees moving from central BiH to Prozor in mid-1993. Prosecution’s Response
Brief (Praljak), para. 152. It also argues that the Trial Chamber reasonably found that the objective to detain Prozor’s
Muslim women, children, and the elderly was to accommodate the Croats arriving in Prozor Municipality.
Prosecution’s Response Brief (Praljak), para. 152.

2880 prosecution’s Response Brief (Praljak), para. 151. See Prosecution’s Response Brief (Praljak), paras 147-149. In
this respect, the Prosecution argues that Praljak ignores key findings. Prosecution’s Response Brief (Praljak), para. 146.
2881 progecution’s Response Brief (Praljak), para. 151.

2882 Praljak’s Reply Brief, para. 72. See also Praljak’s Reply Brief, paras 69-71.
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b. Analysis

907. With regard to Praljak’s arguments that the Trial Chamber failed to make findings as to the
identity of the “authors” of the CCP that resulted in the commission of crimes in Prozor and as to
the common action of the JCE members, the Appeals Chamber notes that he both fails to identify
the challenged factual findings and ignores other relevant factual ﬁndings.2883 It therefore dismisses
these arguments. With respect to his claim that there was no evidence that the Croatian officials
allegedly involved 1n the JCE héd prior knowledge of the Prozor events, the Appeals Chamber
notes that the Trial Chamber found that the CCP entailed consolidating HVO control over the
so-called Croatian provinces under the Vance-Owen Peace Plan, which included Prozor
Municipality.?** Further, it found that the crimes that took place in Prozor “tended to follow a clear
pattern of conduct” as did the crimes that took place in other municipalities between January 1993
and April 1994.%® Consequently, the Trial Chamber found that the criminal plan of the JCE
members, including the Croatian leaders, did encompass Prozor Municipality. The
Appeals Chamber further notes that the Trial Chamber was not required to establish that a
participant in the JCE knew about each specific crime committed pursuant to the JCE.*** Likewise,
the lack of a finding that the JCE members discussed events in Prozor does not undermine the
Trial Chamber’s ultimate conclusion that Prozor crimes fell within the CCP. The Appeals Chamber
further notes that this conclusion was based on many sources of evidence and is not dependent on

Exhibit P11380.2%*" Praljak’s argument is therefore dismissed.?*™

908. Turning finally to Praljak’s argument that the Trial Chamber ignored evidence suggesting
an alternative reasonable explanation for the Prozor events, namely that they were a consequence of

ABiH military operations threatening the population, the Appeals Chamber notes that the

2883 The Appeals Chamber notes that: (1) the Trial Chamber explicitly found that the attacks on the Prozor villages in
April 1993 “were planned by Milivoj Petkovié, pursuant to an ultimatum issued by Jadranko Prli¢ to the ABiH” (Trial
Judgement, Vol. 4, paras 1220, 1231 (internal references omitted)); and (2) the Trial Chamber made further findings as
to how the JCE members, including Croatian leaders, collaborated as a plurality of persons in implementing the CCP
(Trial Judgement, Vol. 4, paras 1217-1232; see, in particular, Trial Judgement, Vol. 4, paras 1219, 1222-1223, 1231).
288 See, e.g., Trial Judgement, Vol. 1, para. 446 & fn. 1062, para. 447 & fn. 1065 (both referring to Ex. P09276, map
11), Vol. 4, paras 44, 47, 65.

2885 Trjal Judgement, Vol. 4, paras 47, 65.

- 2886 Sainovid et al. Appeal Judgement, para. 1491; Kvocka et al. Appeal Judgement, para, 276,

%7 Trial Judgement, Vol. 4, paras 41-68. See, in particular, Trial Judgement, Vol. 4, para. 47 and the section of the
Trial Judgement referenced therein with underlying findings and evidence. The Appeals Chamber notes that, in any
event, it addresses and dismisses the arguments Praljak makes regarding the allegedly erroneous admission of
Exhibit P11380 elsewhere. See supra, para. 121. ,

2888 The Appeals Chamber recalls its reversal of the Trial Chamber’s finding that murder and willful killing were part of
the CCP from January 1993 until June 1993. See supra, paras 874-886. Ultimately, however, the Appeals Chamber
does not consider that this change in the scope of the CCP in the period from January 1993 until June 1993 affects the
Trial Chamber’s reasoning concerning the clear pattern of conduct in relation to crimes in Prozor Municipality
particularly since, as noted earlier, the Trial Chamber found that only two murders that formed part of the CCP occurred
in ToScéanica, which is in contrast to June 1993 and onwards. See supra, para. 876 & fn. 2790. See also Trial
Judgement, Vol. 4, paras 47, 65.
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Trial Chamber expressly considered evidence and reached findings on the various topics to which
Praljak refers, partly relying on the same evidence he now cites.”®® Accordingly, the relevant
evidence to which Praljak refers in support of his argument was not ignored by the Trial Chamber
in its reasoning.”**® Moreover, the Appeals Chamber observes that, having considefed these topics
and underlying evidence, the Trial Chamber nevertheless concluded that the events in Prozor
Municipality involving HVO acts of violence, including setting fire to Muslim houses, fell within
the CCP to consolidate HVO control over provinces considered Croatian under the Vance-Owen
Peace Plan by modifying their ethnic composition.”*" In this regard, the Appeals Chamber notes, in
particular, that ethnic tensions in Prozor Municipality caused by the influx of Muslim refugees,
contrary to Praljak’s submission, do not contradict this finding. The Appeals Chamber further notes
that the Trial Chamber considered other evidence and findings in this respect, including in relation
to the pattern of the many crimes committed and the context of enforcing the HZ(R) H-B leaders’
interpretation of the Vance-Owen Peace Plan.*®? In sum, Praljak has failed to demonstrate that no
reasonable trier of fact could have reached, as the only reasonable inference, the chclusion that the
crimes committed in Prozor Municipality in April 1993 fell within the CCP. The Appeals Chamber

therefore dismisses Praljak’s ground of appeal 10.

(f) Alleged errors in the findings on HVO actions in Mostar Municipality

909. The Trial Chamber found that: (1) on 15 April 1993 the Mostar municipal HVO adopted a
decision on the rights of refugees and displaced and deported persons (“15 April 1993 Decision”),
and, as a result, Muslims had no access to humanitariah aid forcing them to leave Mostal1‘;2893 (2) an
HVO policy existed that entailed drastically reducing the Muslim population of the HZ H-B,
especially in Mostar, while increasing the Croatian population there;™* (3) the HVO arranged
removals of Croats to ProVinces 8 _and 10, including those not fearing real danger due to combat,

either by force or voluntarily, and by so doing could have altered the balance of power in.these

8% The Trial Chamber considered evidence and found that: (1) the Croats constituted around 63 per cent of Prozor
Municipality’s population in 1991 (Trial Judgement, Vol. 2, paras 5, 8; cf. Praljak’s Appeal Brief, para. 169); (2) some
of the Croats moving from central BiH were under threat from the ABiH (Trial Judgement, Vol. 4, paras 53 (referring
to, inter alia, Ex. 3D00837), 54-55; ¢f. Praljak’s Appeal Brief, para. 171, referring to the same exhibit); and (3) many of
them arrived in Prozor (Trial Judgement, Vol. 4, paras 53, 60, 63; see also Trial Judgement, Vol. 2, paras 5-6; cf.
Praljak’s Appeal Brief, para. 171).

2890 I any event, the Appeals Chamber notes that the Trial Chamber was not required to refer to the testimony of every
witness and to every piece of evidence on the record. See Mrksic and Sljivancanin Appeal Judgement, para. 224.

%1 Trial Judgement, Vol. 4, paras 44-45, 47, 55, 65-66.

282 See Trial Judgement, Vol. 4, paras 44, 65. See also Trial Judgement, Vol, 4, paras 45-64.

2893 Trjal Judgement, Vol. 4, para. 49.

2894 Trial Judgement, Vol. 4, para. 51.
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provinces so that it favoured the Croats;”*” and (4) the HVO launched an attack on Mostar on
9 May 1993.%*° The Trial Chamber further found that these actions fell within the CCP.>**’

(1) Prli¢’s appeal (Sub-ground 10.5)

a. Arguments of the Parties

910. Prli¢ contends that the Trial Chamber erred in concluding that the Mostar municipal HVO
adopted the 15 April 1993 Decision which led to discrimination against Muslims.”*”® He argues that
the Trial Chamber erred in concluding that Croats became the majority in Mostar Municipality in
May-June 1992 and that a subsequent influx of refugees again changed the demographic structure

in Mostar in May 1993, this time in favour of Muslims.?**

011.  Prli¢ further argues that the Trial Chamber erred in concluding that the 15 April 1993
Decision denied Muslim refugees humanitarian aid, forcing them to leave Mostar, as well as that at
the beginning of May 1993, the HVO issued an ultimatum to Muslims occupying abandoned homes
to leave by 9 May 1993 and that evictions started on 8 May 199329 1 support of his argument, he
submits that the Trial Chamber: (1) erroneously relied on adjudicated facts and Prosecution
Witnesses BA’s and BB’s uncorroborated statements, excluding other relevant evidence such as
evidence showing their lack of credibility;zgo1 (2) ignored Witness BB’s “demonstrated lack of

2902 (3) jgnored Defence Witness Martin RaguZ’s testimony that the

knowledge” of relevant issues;
15 April 1993 Decision was in accordance with the law on refugees, which regulated the
obligations of military conscripts, and, in reality, changed nothing concerning the status of
displaced persons regardless of their cthnicity;*” and (4) ignored Defence Witness
Marinko Simunovié’s testimony that: (i) similar decisions were adopted by Muslim-majority
municipalities, (ii) there was no connection between the 15 April 1993 Decision and the movement

s 1 2904
d9

of people or distribution of aid,”"" (iii) the level of humanitarian aid went down in April 1993 in

2893 Trial Judgement, Vol. 4, para. 55.
2896 Trjal Judgement, Vol. 2, para. 775, Vol. 4, para. 56.
%7 Trial Judgement, Vol. 4, paras 44-45, 49, 51, 54-56, 65-66.
2898 pri@’s Appeal Brief, para. 289. See also Prli¢’s Appeal Brief, para. 281.
2% Prli¢’s Appeal Brief, para 290. In support, Prli¢ argues that the Trial Chamber relied on: (1) Witness BA’s
unsubstantiated statement; (2) “mischaracterized documents”; and (3) the testimony of Witness CS, whose evidence,
when compared with Exhibit 1D00936, is inconclusive. Furthermore, he argues that the Trial Chamber ignored
evidence, inter alia: (1) that data from the ODPR and ICRC from May 1993 onwards related only to West Mostar; and
(2) from Witness CS that by May 1992, 7,905 refugees occupied abandoned apartments in Mostar town illegally. Prli¢’s
Epeal Brief, para. 290.
"0 Prli¢’s Appeal Brief, para. 291, referring to Trial Judgement, Vol. 2, paras 739-742, Vol. 4, paras 49, 159.
200 prii¢’s Appeal Brief, para. 291; Prli¢’s Reply Brief, para. 56.
%2 Prli¢’s Appeal Brief, para. 291.
298 pr1i¢’s Appeal Brief, para. 292. See also Prli¢’s Reply Brief, para. 57.
B pri¢’s Appeal Brief, para. 293. See also Prlié’s Reply Brief, para. 57.
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2905

‘part because of the 15 April 1993 Decision, @iv) cohtrary to international reports, no one lost

refugee status due to this decision,® (v) humanitarian aid was distributed transparently and

2907

without discrimination in Mostar Municipality, and (vi) the Red Cross was independent and

distributed aid equally.?**®

912. The Prosecution responds that Prli¢ misrepresents the record in challenging lthe
Trial Chamber’s finding regarding the 15 April 1993 Decision denying Muslims humanitarian aid,
arguing that Witnesses BA and BB corroborate each other and are corroborated by other evidence
cited by the Trial Chamber.”®” The Prosecution also claims that Prli¢ does not substantiate his
claim that the Trial Chamber ignbred Witness BB’s “derﬁonstrated lack of knowledge” and does not
explain how this renders the Trial Chamber’s reliance on the evidence unreasonable.”'® It further
argues that Prli¢ misrepresents the record with his assertion that the Trial Chamber ignored
testimony from Ragu? and Simunovi¢.**!! Finally, the Prosecution contends that Prli¢ fails to show

how the alleged errors could have affected the verdict.?*'?

b. Analysis

913.  Turning first to Prli¢’s arguments that the Trial Chamber erred in concluding that Croats
became the majority in Mostar Municipality in May-June 1992, and that a subsequent influx of
refugees changed the demographic structure in Mostar in May 1993 in favour of Muslims, the
Appeals Chamber notes that fhese arguments are made within the scope of his overarching
challenge under ground of appeal 10 concerning the Trial Chamber’s finding that the HZ(R) H-B
had a CCP fo dominate the Muslim population through ethnic cleansing.”'* The Appeals Chamber
considers that the findings regarding the existence of the CCP and, consequently, Prli¢’s
convictions,?*** do not rely on the demographic findings challenged under his sub-ground of appéal

10.5.®"° The Appeals Chamber therefore dismisses these arguments.

2% prli¢’s Appeal Brief, para. 293. See also Prli¢’s Reply Brief, para. 57.
2900 prii¢’s Appeal Brief, para. 293. See also Prli¢’s Reply Brief, para. 57.

7 Prli¢’s Appeal Brief, para. 294. See also Prlic’s Reply Brief, para. 57.
2908 prli¢’s Appeal Brief, para. 294, See also Prli¢’s Reply Brief, para. 57.

Prosecutlon s Response Brief (Prli€), para. 173. See also Prosecution’s Response Brief (Prli€), para. 168.

% Prosecution’s Responsc Brief (Prli€), para. 174. The Prosecution contends that, in any event, Prli¢’s assertions
regardmg Witness BB’s ignorance are untrue. Prosecution’s Response Brief (Prlic), para. 174,
U progecution’s Response Brief (Prlic), para. 175. See also Prosecution’s Response Brief (Prlic), para. 168.
212 Prosecutlon s Response Brief (Prli¢), para. 176.

Prhc s Appeal Brief, para. 281.

" See, e.g., Trial Judgement, Vol. 4, para. 278.
#15 See Prli¢’s Appeal Brief, para. 290, referring to, inter alia, Trial Judgement, Vol. 2, paras 672-673. In this regard,
the Appeals Chamber notes that Prli¢ fails to explain how the finding regarding the influx of mostly Muslim refugees
into Mostar changing the demography there in May 1993 should have any impact on the Trial Chamber’s findings
regarding the existence of the CCP to dominate the Muslim population through ethnic cleansing. Cf. Brdanin Appeal
Judgement, para. 22. The Appeals Chamber further notes that the finding that the Croats became the majority in Mostar
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914.  The Appeals Chamber turns to Prli¢’s éontention that the Trial Chamber erred in concluding
that the 15 April 1993 Decision denied Muslim refugees humanitarian aid, forcing them to leave
Mostar, as well as that at the beginning of May 1993 the HVO issued an ultimatum to Muslims
occupying abandoned homes to leave by 9 May 1993 and that evictions started on 8 May 1993.%'¢
With regard to his argument that Witnesses BA’s and BB’s statements are uncorroborated, the
Appeals Chamber observes that the Trial Chamber’s findings indicate that it found that these two

. 2917
witnesses corroborated each other, ?

and were corroborated by other evidence and adjudicated
facts.”'® In any event, there is no general requirement that the testimony of a witness be
corroborated if deemed otherwise credible.®" Further, Prli¢’s argument that the Trial Chamber
excluded evidence showing Witnesses BA’s and BB’s lack of credibility relies on his ground of
appeal 6, which the Appéals Chamber dismisses elsewhere.””*® As for his argument that the Trial
Chamber ignored Witness BB’s lack of knowledge on a number of issues, Prli¢ fails to demonstrate
how this renders the Trial Chamber’s reliance on Witness BB’s evidence with regard to the

15 April 1993 Decision unreasonable.

915. With regard to Prli¢’s arguments that the Trial Chamber ignored the evidence of Raguz and
~ Simunovi¢, the Appeals Chamber observes that Prli¢ challenges two sets of Trial Chamber findings:

(1) that the 15 April 1993 Decision denied Muslim refugees humanitarian aid and forced them to

2921

leave Mostar; and (2) that, at the beginning of May 1993, the HVO issued an ultimatum to

Muslims occupying abandoned homes to leave by 9 May 1993 and that evictions started on 8 May

1993 .22 The Appeals Chamber considers that the evidence of Ragu? and Simunovié highlighted by

2923 and is thus irrelevant to the latter ﬁnding.zg24 To the

2925

Prli¢ concerns the 15 April 1993 Decision,

extent that the allegedly ignored evidence is relevant to the former finding, the Appeals

Municipality in May-June 1992 relates to a period outside of the time frame of the CCP. See Trial Judgement, Vol. 4,
g)aras 44 et seq.

18 Prli¢’s Appeal Brief, para. 291, referring to, inter alia, Trial Judgement, Vol. 2, paras 739-742, Vol. 4, paras 49,
159.

17 Trjal Judgement, Vol. 2, para. 739, referring to, inter alia, Ex. P09712 (confidential), paras 23, 26, Witness BA,
T(F). 7173 (closed session) (25 Sept 2006), Witness BB, T(F). 17142, 17144 (closed session) (16 Apr 2007).
¥ Trial Judgement, Vol. 2, paras 739 (referring to, inter alia, Ex. P09840 (confidential), para. 5), 741-742 (referring
to, inter alia, Prosecutor v. Jadranko Prli¢ et al., Case No. IT-04-74-T, Decision on Prosecution Motions for Judicial
Notice of Adjudicated Facts of 14 and 23 June 2006, 7 September 2006, Adjudicated Fact no. 79, Ex. P02227, p. 2).
Prlié¢’s mere assertion that the Trial Chamber erroneously relied on adjudicated facts is dismissed.
1 popovic et al. Appeal Judgement, paras 243, 1264; D. MiloSevi¢ Appeal Judgement, para. 215. See also Kordic and
Cerkez Appeal Tudgement, para. 274.
20 See Prlic’s Appeal Brief, para. 291; Prli¢’s Reply Brief, para. 56, referring to Prli¢’s Appeal Brief, paras 182-183,
189-190 (P1li¢’s ground of appeal 6). See supra, para. 218. The Appeals Chamber understands that Prli¢ intended to
refer to Witness BB, not Witness BC. Cf. Prli¢’s Appeal Brief, para. 291; Prosecution’s Response Brief (Prlic), fn. 591;
Prli¢’s Reply Brief, para. 56). Prli¢’s argument that the Trial Chamber erroneously excluded “other relevant evidence”
without any further specification is dismissed as a mere assertion.
2921 ee Prli¢’s Appeal Brief, para. 291, referring to Trial Judgement, Vol. 2, paras 739-741, Vol. 4, paras 49, 159.
922 gee Prli¢’s Appeal Brief, para. 291, referring to Trial Judgement, Vol. 2, para. 742.
923 See Prli¢’s Appeal Brief, paras 292-293, and references cited therein.
24 See Prli¢’s Appeal Brief, para. 291, referring to, infer alia, Trial Judgement, Vol. 2, para. 742.
2925 See Prli¢’s Appeal Brief, para, 291, referring to, inter alia, Trial Judgement, Vol. 2, paras 739-741, Vol. 4, para. 49.

)
382 /
Case No. IT-04-74-A 29 November 2017 /



23512

Chamber considers that Prli¢ fails to provide support for his claim that Raguz testified that the 15
April 1993 Decision in reality changed nothing concerning the status of displaced persons
regardless of their ethnicity.2926 He also fails to support his submission that Simunovi¢ testified that
there was no connection between that decision and the movement of people or distribution of
humanitarian aid.***’ Further, Prli¢’s claim that contrary to international reports no one lost refugee
status based on the 15 April 1993 Decision is not borne out by the testimony he cites.”**® As for the
remainder of the allegedly ignored evidence, the Appeals Chamber considers that Prli¢ fails to
explain how this evidence could impugn fhe challenged finding.?® Prli¢’s arguments that the Trial

Chamber ignored testimony from RaguZ and Simunovi€ are therefore dismissed.

916. Having dismissed the arguments above, the Appeals Chamber considers that Prli¢ has failed
to demonstrate that the Trial Chamber erred in concluding that: (1) the Mostar municipal HVO
adopted the 15 April 1993 Decision, which led to discrimination against Muslims; (2) Croats
became the maJonty in Mostar Mumclpahty in May-June 1992, and that a new influx of refugees
changed the demographic structure in Mostar in May 1993 in favour of Muslims; (3) the
15 April 1993 Decision denied Muslim refugees humanitarian aid, forcing them to leave Mostar;

and (4) at the beginning of May 1993, the HVO issued an ultimatum to Muslims occupying

2926 The Appeals Chamber notes that the references to RaguZ’s testimony that Prlié cites in his appeal brief, fn. 809, do
not support this assertion. The Appeals Chamber notes that RaguZ testified that the 15 April 1993 Decision envisaged
who could be granted refugee or displaced person status and that it regulated the entitlement to refugee cards and aid in
Mostar Municipality. Martin Raguz, T. 31481, 31483 (27 Aug 2008). See also Martin RaguZ, T. 31284 (25 Aug 2008).
The Appeals Chamber fails to see how the assertion that the 15 April 1993 Decision was in accordance with the law on
refugees, which regulated the obligations of military conscripts, carries any relevance to the challenged finding.

%27 The Appeals Chamber notes that the references to Simunovié’s testimony that Prlié cites in his appeal brief, fn. 810,
do not support this assertion. Simunovi¢, to the contrary, testified that he and the Red Cross had to distribute aid
according to the criteria of the 15 April 1993 Decision. Matinko Simunovié, T. 33588, 33596-33597 (22 Oct 2008). The
Appeals Chamber further notes that, in addition, Simunovi¢ testified that in accordance with the 15 April 1993
Decision: (1) internally displaced persons moved to their formerly abandoned homes when they were able to do so; and
(2) displaced persons accommodated in schools were to be relocated to other buildings. Marinko Simunovi¢, T. 33444-
33445 (20 Oct 2008), T. 33594 (22 Oct 2008). The Appeals Chamber fails to see how the assertion that decisions
similar to the 15 April 1993 Decision were adopted in Muslim-majority municipalities is relevant to the impugned
finding.

%928 The Appeals Chamber again notes that the references to Simunovi¢’s testimony that Prli¢ cites in his appeal brief,
fn. 812, do not support his assertion. To the contrary, Simunovi¢ testified that the number of beneficiaries, in particular
in the category of militarily able-bodied men, did change as a result of the 15 April 1993 Decision. Marinko Simunovic,
T. 33632-33633 (22 Oct 2008).

929 The Appeals Chamber fails to see how the assertion that the level of international humanitarian aid went down in
April 1993 in part because of the 15 April 1993 Decision could cast doubt on the challenged finding. It further notes
that the evidence that Prli€ cites in support in his appeal brief, fns 8§13-814, does not support his assertions that the aid
was distributed in Mostar Municipality in a non-discriminatory manner and that the Red Cross distributed it equally
Insofar as Marinko Slmun0V1c testified that: (1) the Mostar Red Cross “did its job” irrespective of persons’ ethnic
background (Marinko Simunovig, T. 33681 (23 Oct 2008)); (2) the Mostar Red Cross operated free from the influence
of the executive authorities (Marinko Simunovi¢, T. 33409 (20 Oct 2008)); and (3) the Muslims were receiving
humanitarian aid under the same conditions as the Croats (Marinko Simunovi¢, T. 33527 (21 Oct 2008)), the Appeals
Chamber notes that he also testified that he distributed aid according to the 15 April 1993 Decision. See supra, fn. 2927.
The Appeals Chamber notes that the witness also stated that the Red Cross relied for the determination as to who
required aid on lists of persons created by “professional services of the municipality and the Social Services on the
ground”, Marinko Slmunovw T. 33419 (20 Oct 2008). See Marinko Simunovic, T. 33418, 33420-33421 (20 Oct 2008).
See also Marinko Simunovié, T. 33495-33496 (21 Oct 2008).

383 o
Case No. IT-04-74-A 29 November 2017 /



23511

abandoned homes to leave by 9 May 1993 and that evictions started on 8 May 1993. The
Appeals Chamber therefore dismisses Prlié¢’s sub-ground of appeal 10.5.

(11) Prli¢’s appeal (Sub-grounds 10.6, 10.7, and 10.8)

a. Arguments of the Parties

917.  Prli¢ asserts that the Trial Chamber erred in concluding that an HVO pohcy existed to
drastically reduce the Muslim population of the HZ H-B, especially in Mostar, through removing
the Muslim population and increasing the Croatian populatlon.2930 Prli¢ argues that the
Trial Chamber relied on Witness BA’s testimony without other supporting evidence, and
disregarded all contrary evidence.”! Prli¢ also claims that the Trial Chamber erred in concluding
that there was a new influx of people in Mostar around 5 May 1993, changing the demography in
favour of Muslims.*** He further claims that the Trial Chamber erred in concluding that Prli¢
requested humanitarian organisations’ assistance in moving Croats to areas considered to be
Croatian.® Lastly, Prli¢ submits that the Trial Chamber erred in concluding that the HVO
arranged the removal of Croats to Provinces 8 and 10 to alter the balance of power.””? *In support of
his submission, Prli¢ argues that Prosecution Witnesses Beese’s and BD’s evidence was
unsubstantiated, and that it “defies logic” that Croats would ethnically cleanse Croats from

Province 10 to Province 8, which in 1992 was already 90 per cent Croatian.**>

918. The Prosecution responds that Prli¢ fails to show an error in arguing that Witness BA’s
evidence was not supported by other evidence, and that he ignores ample evidence corroborating
the existence of an HVO policy of ethnic cleansing.”**® The Prosecution argues that Prli¢’s claim
that the Trial Chamber disregarded all evidence contrary to Witness BA’s testimony is
unsubstantiated, fails to identify the allegedly contrary evidence, and is contradicted by the
Trial Chamber’s express consideration of Prlic’s case den‘ying such a policy.2937 Finally, the
Prosecution argues that the Ultimate Purpose of the JCE is not contradicted by the Trial Chamber’s
finding on the HVO seeking to move Croats from Province 10 to Province 8, since the HVO lost

control of Travnik (the capital of Province 10) to the ABiH in mid-June 1993.7%8

30 Prli¢’s Appeal Brief, paras 295-296, referring to Prlic’s grounds of appeal 16.5, 16.6.2, 16.6.5-16.6.6. See also
Prli¢’s Appeal Brief, para. 281.
>0 prli¢’s Appeal Brief, para. 295. See Prlic’s Appeal Brief, para. 296.
2932 Prhc s Appeal Brief, para. 297.
% Prli¢’s Appeal Brief, para. 298. See Prlic’s Appeal Brief, para. 299.
2934 prii¢’s Appeal Brief, para. 300.
2935 Prhc s Appeal Brief, para. 300.
38 Prosecution’s Response Brief (Prli¢), para. 177. See also Appeal Hearing, AT. 184-185 (20 Mar 2017)
2937 prosecution’s Response Brief (Prli¢), para. 177.
2938 prosecution’s Response Brief (Prli¢), para. 178.
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b. Analysis

919. Turning first to Prli¢’s challenge to the Trial Chamber’s finding on the existence of an HVO
policy entailing the drastic reduction of the Musliin population while increasing the Croat
population in HZ H-B, the Appeals Chamber considers that Prli¢ fails to articulate any error when
arguing that Witness BA’s evidence is not supported by other evidence, given that there is no legal
requirement for corroboration,* Moreover, the Appeals Chamber observes that, contrary to Prli¢’s
assertion, the Trial Chamber considered ample corroborating evidence.?** The Appeals Chamber
also dismisses Prli¢’s claim that the Trial Chamber disregarded all contrary evidence, as it is
unsupported by any evidence.”*! Further, Prli¢ fails to particularise how his submissions in sub-
grounds of appeal 16.5, 16.6.2, 16.6.5, and 16.6.6 support his present arguments, and, thefefore,

they are dismissed as undevelop'ed.2942

920. The Appeals Chamber further dismisses as undeveloped Prli¢’s claims that the
Trial Chamber erred in concluding that: (1) there was a new influx of people in Mostar around
5May 1993, changing the demography in favour of Muslims;*** and (2) Prli¢ requested
humanitarian organisations’ assistance in moving Croats to areas considered to be Croatian. In this
regard, Prli¢ fails to particularise how his submissions in sub-ground of appeal 16.6.2 support his

claims.

921. With regard to Prli¢’s submission that the Trial Chamber erred in concluding that the HVO
arranged removals of the Croat population to alter the balance of power, the Appeals Chamber
notes that he fails to support his claim that the evidence of Beese and Witness BD is
unsubstantiated. This argument is therefore dismissed as undeveloped. The Appeals Chamber

further considers that Prli¢’s argument that it “defies logic™?*

that Croats would ethnically cleanse
other Croats from Province 10 to Province 8 (which in 1992 was already 90 per cent Croatian) is

baseless, given that the Trial Chamber clearly explained how these relocations formed an integral

% Kordi¢ and Cerkez Appeal Judgement, para. 274. See Krajisnik Appeal Judgement, para. 21. Furthermore, Prli¢’s
argument regarding Witness BA relies on his challenges to the witness’s credibility under sub-ground of appeal 6.1,
which the Appeals Chamber dismisses elsewhere. See supra, para. 218.

24 See, e.g., Trial Judgement, Vol. 4, para. 51, referring to Bo Pellnis, T(F). 19511-19512 (5 June 2007), Witness BB,
T(F). 17185, 17188 (16 April 2007) (closed session), Exs. P09593, para. 3 (confidential), P09712, paras 24-25
(confidential).

241 The Appeals Chamber also notes that the Trial Chamber specifically considered both of Prli¢’s arguments that there
was no plan or any measures designed to ethnically cleanse the regions controlled by the HZ(R) H-B or the surrounding
regions, and that the accusations of “reverse ethnic cleansing” were without any basis. Trial Judgement, Vol. 4, para.
39,

242 The Appeals Chamber notes that, in any event, it dismisses elsewhere the submissions made under these
sub-grounds. See infra, paras 1287-1298, 1300-1317.

243 The Appeals Chamber notes that it dismisses elsewhere Prli¢’s sub-ground of appeal 10.5, to which he refers in this
submission. See Prli¢’s Appeal Brief, fn. 817, supra, paras 910-916.

24 prli¢’s Appeal Brief, para. 300.
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part of the project to consolidate HVO control by criminal means.”* Prli¢ simply attempts to
substitute his own evaluation of this evidence for that of the Trial Chamber and, therefore, this

argument is dismissed.

922.  For the foregoing reasons, the Appeals Chamber finds that Prli¢ has failed to show that the
Trial Chamber erred in concluding that an HVO policy existed to drastically reduce the Muslim
population of the HZ H-B, especially in Mostar, through removing the Muslim population and
increasing the Croatian population. The Appeals Chamber therefore dismisses Prli¢’s sub-grounds

of appeal 10.6, 10.7, and 10.8.

(iii) Stoji¢’s appeal (Ground 47)

a. Arguments of the Parties

923.  Stoji¢ submits that the Trial Chamber erred in fact and law and failed to give a “reasonéd
decision” in finding that the HVO launched the attack on Mostar on 9 May 199324 First, given
that the Trial Chamber acknowledged that the evidence remained “very divided”,”®*" Stoji¢ argues
that it was “impossible” to conclude beyond reasonable doubt that the attack was launched by the
"HVO.”*® Second, Stoji¢ argues that no witness could reliably establish that the HVO launched the
attack.”* In particular, he contends that: (1) the local -witnesses did not give evidence that
adequately supported this conclusion; (2) contrary to the Trial Chamber’s conclusion, most of the
international witnesses were not in Mostar on 9 May 1993;° and (3) there is another reasonable
inference to be drawn from the HVO radio broadcast on the need to establish law and order which
the civilian witnesses heard, namely, that the attack could have been a response to ABiH actions.””!
Third, Stoji¢ claims that the Trial Chamber failed to explain why it disregarded submissions and
evidence suggesting that the ABiH initiated the attack, in particular that: (1) the ABiH was planning
an attack on Mostar in April 1993; (2) military and technical equipment was supplied to the ABiH
in Mostar in May 1993 by the HVO; (3) only five or six men were present at the relevant HVO

command post just before the attack commenced; (4) none of the Appellants were in Mostar; and

2945 See, e.g., Trial Judgement, Vol. 4, paras 51-56, 60-64.

246 St0ji¢’s Appeal Brief, heading before para: 398, paras 398-402.

7 Stojié’s Appeal Brief, para. 399, referring to Trial Judgement, Vol. 2, para. 764.

2948 S10ji¢’s Appeal Brief, paras 399-400.

2949 St0ji¢’s Appeal Brief, para. 400.

2950 St0jic’s Appeal Brief, para. 400, referring to, inter al