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THE INTERNATIONAL CRIMINAL TRIBUNAL 
FOR THE FORMER YUGOSLAVIA 

Case No. IT -05-88/l-PT 

THE PROSECUTOR 

v. 

MIL ORAD TRBIC 

PUBLIC 

PROSCUTOR'S EIGHTH PROGRESS REPORT 

1. Pursuant to the Referral Bench's Decision on Referral of Case Under Rule 

11 bis with Confidential Annex ("Referral Decision") of 27 April 2007, the 

Prosecutor hereby files his eighth progress report in this case. 

2. The Decision on referral ordered: 

... the Prosecutor to file an initial report to the Referral Bench 
on the progress made by the Prosecutor's Office of Bosnia and 
Herzegovina in this case six weeks after transfer of the 
evidentiary material. Thereafter, the Prosecution shall file a 
report every three months. These reports shall include 
information on the course of the proceedings before the 
competent national court after commencement of trial, and 
shall include any reports or other information received from 
any international organizations also monitoring the 

d· 1 procee mgs. 

3. The seventh progress report in the Trbic case was filed on 23 

January 2009? 

4. Following the agreement between the Chairman in Office of the 

Organization for Security and Co-operation in Europe's Mission to Bosnia 

and Herzegovina (the "OSCE") and the Office of the Prosecutor ("OTP"), 

the Prosecutor received OSCE's seventh report on 21 April 2009? The 

Report outlines the main findings of trial monitoring activities to date in the 

Trbic case, from the perspective of international human rights standards. 

Prosecutors v. Milorad Trhi(' ("Trbic case"), Case No. IT-05-88/1-PT, Referral Decision, p. 
26. 
Trbic case, Prosecutor's Seventh Progress Report, 23 January 2009. 
OSCE's Seventh Report in the Milorad rrbic Case Transferred to the State Court pursuant to 
Rule 11 his, April 2009 ("Report"). 

Case No. IT-05-8811-PT 2 23 April 2009 



5. The OSCE summarises the proceedings in the Trbic case to date as 

follows: 4 

• The court held ten hearings, during which it heard six 
witnesses. Four of these witnesses testified without 
protection, while two received some protection. 

• On 12 January 2009 the first of the protected witnesses 
testified under a pseudonym and in closed session at times 
when his identity could be compromised. The second 
testified on 23 February 2009 also utilizing a pseudonym. 
Nevertheless, the Court allowed the public to attend this 
testimony, but ordered the attendees which included a media 
representative, to keep both the identity of the witness and 
the content of his testimony secret. 

• On 4 March 2009, the Prosecution filed an amended 
indictment, which primarily reorganised the charges against 
the Defendant and revised the facts to ensure that they are 
consistent with those that have been presented at trial. 

• The Defendant remains in custody because of the risk of 
flight and threat to public security pursuant to a decision of 6 
March 2009. 

6. In addition, the OSCE provides a note on the filing of compensation claims 

by injured parties in this case.s On 2 February 2009, the State Prosecutor's 

Office of Bosnia and Herzegovina (POBiH) informed the Court that it had 

sent out approximately 2500 notices to injured parties who it assessed may 

have viable compensation claims against Trbic. Since that time, several 

hundred compensation claims by injured parties have been filed with the 

Court. According to the POBiH, this is the first time that it has undertaken 

its duty to notify injured parties about their right to file compensation 

claims against a defendant to be settled through criminal proceedings.6 The 

OSCE notes this as a positive development, especially since previous 

reports have noted that judges and prosecutors tend to neglect their duties 

with regard to the law's obligation for them to inform about, investigate 

and decide such claims.7 

Report, Summary of Developments, p. 1 
Report, pp. 2-3. 
Report, p. 2. 
Ihid. 
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7. Attached to this report is a copy of the OSCE' s Report. 

Word Count: 590 

Dated this twenty third day of April 2009 
At The Hague 
The Netherlands 
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SOMM.UtY Of DEVELOPMENTS 

The case of Milorad Twic (hereinafter also Defendant) i$ the sixth case transferred from [he ICTY to 
the BfH State Court pursuant to Rule Ilbij of the lCTY Rules of Procedure and Evidence (RoPE). 
This constituteS the seventh report in this case that the OSCE Mission to Bosnia and Herzegovina 
(Mission) submits to tho ICTY Prosecutor. covering the period from 10 January 2009 to 3 April 2009. 

This report provides a summary of proceedings and, thereafter. malw II no~ on the poSitivo 
development regarding tbe submission of injured party compensation claims in thO$O criminal 
proceedings. 

The proceedings of this reponing period can be summarised as follows: 

• The COurt held ten hurlnp. during which it heard six wimossos. Four of these witnesses 
testified without protection, while two received some protection. \ 

• On 12 January 2009 the flI'Sl of the protected wimesses testified under a pseudonym and in 
closed session at times when his identity could be compromised. The second tcstifie4 on 23 
February 2009 also utilwnc a pseudonym. In what llPPeaflI to be an inconlristent decision. 
however. the Coun allowed the public to attend this testimony, but ordered the attendees, 
which included a media representative, to keep both me identity of the wtmess and the content 
of his IeStimony secret. C1arificarion on this decision has been sougbt. 

• On 4 March 2009. the Prosecution filed an amended indictment. which primarily reorganised 
the charges against the Defendant and revised me facts to ensure that they arc consistent with 
those that have been presented at trial. 

• The Defendant remains in CU$to<iy because of the risk of flight and threat to public security 
plU'Suant to a dcoision of 6 March 2009. 

• The TlelI! court session is scheduled for 6 April 2009. 

I Hearings were held on 12. 16. and 19 January. 2, 9 and 23 feb~8tY. and g, Hi. 23 and 30 Mar~h 2009. 
WltnM&e1 teStified on 12 and 261anuary, 23 February. IIIJd 23 March 2009. 
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NOTE ON FlUNG COMPENSATION CLAIMs IN THESE CluMJNAL PROCEEDINGS 

On 2 February 2009, the Prosecution informed th" Court that it had sent out approximately 2500 
notices to injured parties wbo it assessed may have viable compensation claims a&ainst the Defendant. 
Since thal time. several hundred injured party compensation claims have been filed with the COUJ'l. 
According fa the Prosecution, this is the fint time that it has undertaken its duty [0 notify injured 
parties about their right to file compensation claims against a defendant to be settled throup criminal 
proceedings. ~ 

This is a positive development, especially since previous OSCE repons have noted that judges and 
prosecutors tend to neglect their duties with reaard to the law's obligation for them to inform injured 
parties of their ~ht to file compensation claims In criminal proceectings, fa investigate these claims, 
and to decide upon them when posslble.3 

It is imponant to note, however, that the Prosecution's obliplion with respect to compensation olaims 
Qoes not end with notification. AccOrding to the July Z008 amendments to the Criminal Procedure 
Code of BiR (CPC BiH). which included provision (Z)(g) in Article 35 on The Ri,hrs and Dun'J of 
the Pros~utor. the Prosecution must "establish facts necessary for dccidin~ upon compensation 
claims,'''' This provision does not change. but stresses the Prosecution's duties to gather evidence on 
compensation claims. as it already exists under other provisions of the law. For instance, Article 197 
Cl'C PiH provides that "the Prosecutor has a duty to gather evidence On compensation claims related 
to the criminal offence." This article continues by mandating mat ''the ProsecUtor or tbe Court $hall 
question the suspect or the accused on the facts related to rhc claims by authorised persons," 

COUJts have additional complementary obligations. Under Article 193 CPC BiR, judges shaJI 
delibeTate on lUly compensation claims arising because of the commission of a relevant criminal 
offence "if this would not C()nsid~rabl'f prolonl the prooeedings."~ F'unhermore, evidenco in a 
criminal proceeding does not need to suppon the entire compensation claim of an injured pany. When 
it does not, the CoUIt may issue a partial award. II should, therefore, only refer the entire claim to II 
civil coun when no pan of the compensation claim is supporred by evidcncc.6 

As not~ in previous reports, the settlement of compensation claims throup criminal proceedings has 
numerous benefits. First, it srcatIy improves the efficiency of the judicial system as II whole. 
Deciding upon claims submitted in a single criminal proceeding alleviares thl! need for ~b victim to 
file lUl individual claim to bcs dllCided upon in a multitude of SClplU'ate civil cases. Settling 
compensation claims in criminal proceedings also contributes greatly to the effectiveness of those 
criminal proceedings. Doing so hoightens the individual recognition of each victim's injuriel. Even if 
victims stand little chance of receiving actual money from an indigent defendant, the symbolic value 

2 See the Article Victims Mu, Our on Righll6 COtrIfH!lISat/on, BallwIlnvoslisative ReportinG Network. 4 March 
2009. available at hDRjllwww blmJwlW1S6/1Q(17ll'1l (quotina the Deputy Prosecutor of the Court of BiH as 
NUlting. "This is the fitst time the prosecution informed the families, and so many of them. thl&t they wcra entitlod 
to file property claims"). 
) Set! osee Fourth Report in the Case a,awt MtijalU6 tit al •• June 2007 & OSCB Fourth R6potl in 1M euslt 
again.rl Milar Ra.fnti~ and Savo Ttxlovi~, October 2007. 
4 Official Gazette of BlH. number 58108 
~ Article 193(1) CPC BiH states. "A claim under property law lila! hal arisen because of the commiuion of 11 
criminal offense shill be deliberated on thO. motion of authorized perlons in Criminal proceedings if Ulis would 
nOl canaiQerably prolong s\I¢h proceedings," MorcoVQf, Article 198(1) CPC BiH states that [he Court shall 
decide upon componatlon claims. 
6 Anlcle 198(2) epc BiH .tales. "In a verdici pronouncin,lho 8CCllsed SUill),.1he Court may award Ihe Injured 
pany the enlire claim under property law or may awatd him patl Of the claim ",odor properly law and rofor him 10 
a civil action for the remainder. If tile data of criminal proceeding, do not provide a reliable baSis for eitbor a 
complele or panill award, thg Coun shall instru" tho Injurod pany thll ho may take ~Ivll ac:tion 10 punllO hll 
entire claim uncler property law." Under Ihe July 2008 amendments, Aft,icle 198(1) CPC BiH also allows the 
Coun to "JI'oJlOSC thlt the injured paniOllDd dcfcmdant carry oul mediation if II assesseS thai such mcdllllion can 
mCCl the requirement.~ of the comp¢nSlllion claims." Official (jazette of BiM, number SKl08. 

2 
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of awarding compensation should not be underestimated. Certain injlln'ld panies in this case appear to 
have tiled claims exactly because oftbeir symbolism.7 

As noted above, Article 3S(2)(g) CPC BiH establishes explicitly among lIle ProsecUtor'R duties the 
need to establish facts necessary for decldina upon compcnsarion claims. The fact that this provision 
was introduced in recent amendments tp the CPC BIH 1Jl'Iderac0res the BtH legislature's continuing 
belief that courts IIhould decide on compensation claims in connection with the criminal proceedings 
and that doing so is desirable. 

As mentioned in Ill! earlier OSCE Report. a guiding stand.ros for the adjudication of compensation 
have been established to wilt courts, ~ least with respect to non~pccuniary damages in Civil cases. 
For example. the Supreme Coun of the Federation of BIH has dissemtnalCd "Orientational Criteria" 
for detcrminlnijust compensation for non-pecuniary damqcs.' Although no such criteria exist In the 
Republilca SrpRka, the RS Supreme Court has silnilarly articulated standards through its juris~dence. 
The Constitutional Coon of BiH and the Human Rights Chamber have al80 addrossed tho iSSue of 
compensluion for violations of Article 3 and Article 5 of the European Convention of Human Rights, 
although they have done so with regard f.O matteR AgeinSJ the State, and not individual ciriz.&ns. What 
is noteworthy with "'gard to these judicial bodies is that they also have established easily applied 
compensation standards for particular injuries, such as a set amount for each day a person is illegally 
deprived of liberty. 10 

This is al1 to say that the determination of compensation amounts to award victims for panicuJar 
injuries may not be exceedingly complex or beyond the wasp of the criminal jud,e. In Jiaht of the 
many benefits of addressing compensation claims through criminal proceedings and the 8tH 
legislature's clear inJent to insist upon the matter, it ts praiseworthy that the Prosecution In this case 
has taken the fint step. 

In this regard. the Mission encourages judles and prosecutors to meet their legal obUtadons, which 
include Investigating these claims and deciding upon such claims when possible. Chief Prosecutors 
and Court Presidents are also urge4 f.O ensure that thole under their administration are aware of their 
obligations toward the adjudication of compensation claims in criminal proceedings. Providing 
further information and support, also through education proarammes, to justice officials on how to 
investigate and sctUe compensarion claims can also facilitate their work in this regard. 

7 According to Mli. Mllnira SUbdi~. head of tho Association of Mothers of the Srebrenica and tepa Enclaves. 
members filed claims becall~ "Trbi6 was commandor of all .hootinl squads and, as suell, he had the greatest 
rc~-ponslbility for what happened [in Srebtenica]. The$e claims will influence: tho verdict !Jainst him, In the 
Sense:; !hal II will evenlually state how many victims have requested compensation." See BIRN Article, supra. 
footnote 2. 
OSCE Fourth Report in tM Casll agaillSI Milar ,",-'.vle and SQvo Todovlc. ~tobcr "J.OO1. 
t Under these pldelinci. the coon correlates ardculated criteria with monetary amounts of componsation, 'The 
eriten:. are: physical paill: feat". ps)'Cholo.icalJemotional sufforln, ,...ullina from impairment; 
p~ychological/emot!onal suffering from visibility of dilfiBUtementi P'),chologiCilVcmolional sufforing caused by 
tho death of a close family member; andpaychological/cmotional ~uffllrin. resullln, ftom the paniC'lllatly 
difficult impairmenl of a close family member. "OlilntaciDtli krit,riji I iznosl :a ullIrtiivanjl visiM pra.,.lcn, 
/WVCOM nakia4M ~m(MriiaJM st.t,." diSCUSsed and adopted at the selsion 0( the Civil Law Dcpartmcmt of the 
Supreme Coun at the Fedcralion BiH on 20 Pebruary 2006. 
10 The Constitutional Coun anc1 Hllman RiJhts Chamber have also addrosaed the 198110 of compensation for 
violalions of ECHR Article 3 and Anicle S by 5tato acaOlS. See for IIxamplll. Mr. &gdatl SubCJIlc. Con,hutional 
COlin of BIH, No. AP-696104. adopled at the seaslon OD 23 ScplOmber 2005. sittlnlln Orand Chamber. Zulu/lJa 
Hi:;IIic ~I aJ. v. TM F~dlrallml Bill, Humlll Riahll Chamber of BiH, No. CHl981133S. CliI98/1370. 
CHl9911505, CHl991280S. CHIOCV4371. Partial Decision on AdmisaiblUl)' lind PeciNon on tho Merita, delivered 
on 8 March 2002: R,G. & Pr~dra1: Matkovic II. 1M F.iUMI;o,. BiH, Human Ria/lts Chamber for BiM. No. 
CHI981t027 &. CHJ99/1842. Decision on Admlaslbillty and Merita, delivered on 9 111ne 2000; and H.R. And 
MOMfMd Momanj v. Th4 F.d"",t/cn BIH. Hllman Rights Chamber for BiH. No, Sl8I946, Decision on 
Admissibility and Merits. delivered on 5 November 1999. 

3 
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PARTfl 

LIST OF RELEVANT HEARINGS. SUBMISSIONS - DECISIONS 

1. Main trial hearing. held on 12 January 2009. 

2. Prosecution Trial Brief 26 - Droppin& Proposed Witnesses, dated 12 January 2009. 

3. Prosecution Trial Motion IS - Motion for Additional Evidence, dated 16 January 2009. 

4. Status conf~ce, held on 19 January 2009. 

S. Prosecution Trial Motion 16 - Second Motion for Additional Evidence, dated 19 January 
2009. 

6. Prosecution Trial Motion 17 - Thin:! Mouon for Additional Evidence, dated 21 January 
2009. 

1. Objection of the Defence to the Prosecution Trial Motion 15 to accepl cenain facts all 
proven, dated 23 January 2009. 

8. Main trial hearing. held on 26 JanWll}' 2009. 

9. Status conference, held on 2 February 2009. 

10. Prosecution Trial Brief 27 - Regarding Disclosure Update for Trial Motions 16 and 17. 
dated 6 February 2009. 

11. Status conference, held on 9 Febl1lary 2009. 

12. Main trial hearing, held on 23 February 2009. 

B. Motion of the Prosecutor for continued custody ot the Defendant. dated 26 February 2009. 

14. Amended Indictment. dlUed 4 March 2009. 

15. Prosecution Trial Brief 28 - Table of Relevant Documents. dated 5 MlU'ch 2009. 

16, Coun Decision on review of custody. dated 6 March 2009. 

17. Status conference, held on 9 Marcb 2009. 

18. Status conference, held on 16 March 2009. 

19. Prosecution Trial arief 29 - On Witness Bruce BursiJc, dated 18 March 2009. 

20. Main trial h~g, held on 23 March 2009. 

2l. Prosecution TrIal Brief 30 - Prosecution Legal Brief on tho Applicability of Joint 
Criminal Enterprise for Count 2.a. of the Amondcd Indictment, dated 23 March 2009. 

22. Status conference, held on 30 March 2009. 
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