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I. OVERVIEW 

1. The Trial Chamber committed a series of errors in deciding to impose a 

partially suspended sentence on Jelena Rasic. First, the partial suspension has the 

effect of releasing Rasic only one-third into her sentence of 12 months' 

imprisonment. This is a power reserved to the President of the Tribunal. 

2. Second, the Trial Chamber suspended RasiC's sentence based on her medical 

condition, a factor which it had rejected as mitigation. Further, by requiring Rasic to 

continue to serve the remaining one third of the sentence, it undermined its own 

justification for suspension. In addition, the Trial Chamber wrongly relied upon what 

it called the "quasi-solitary" nature of her confinement and its alleged impact on her 

health as a reason to reduce her sentence. 

3. Finally, the Trial Chamber, though recognizing that the Prosecution had a 

right to access reports of Rasic's medical condition, authorized their release to the 

Prosecution only ~ve weeks after the sentencing hearing. This deprived the 

Prosecution of the opportunity to make submissions regarding material that formed 

the basis for the sentence. 

, , 
4. These errors invalidate the Judgement. The Chamber should quash the Trial 

Chamber's suspension of Rasic's sentence and impose the full custodial term of 12 

months' imprisonment. 
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11. GROUND OF APPEAL: THE TRIAL CHAMBER ERRED IN 

LAW IN PARTIALLY SUSPENDING EIGHT MONTHS OF 

RASIC'S 12-MONTH SENTENCE 

A. Sub-Ground 1: The'Trial Chamber erred in imposing a sentence that was 

partially custodial and partially suspended 

5. The Trial Chamber erred in law and usurped the exclusive authority of the 

President to grant post-conviction release when it effectively determined Jelena Rasic 

should be released after service of only a third of her 12-month sentence. 1 By 

suspending all but four months of that term, the Trial Chamber acted ultra vires by 

effectively ordering RasiC's release from imprisonment. 

6. Under Article 28 of the Statute and Rule 124 of the Rules, only the President 

can grant the post-conviction remedies of pardon or commutation of sentence. In 

Stakic,2 the Appeals Chamber confirmed this exclusive authority when it held that the 

Trial Chamber acted ultra vires by vesting the courts of the Host State with the power 

to suspend a prison sentence. The App~als Chamber held that, by "effectively 

remove [ing] the power from the President of the Tribunal to make the final 

determination regarding sentence,,3 the Trial Chamber erred. 

7. The provisions granting the President the power to release convicted detainees 

requires him to follow a defmed procedure of consultation and deliberation to ensure 

he is fully informed before any release decision is made. The President must consult 

, "with the judges,,4 and "the members of the Bureau and any permanent Judges of the 

sentencing Chamber who remain Judges of the Tribunal"s before he decides whether 

to grant a pardon or commutation. Further, the President must consider specific 

factors, including the gravity of the crime and any demonstration of rehabilitation.6 

Under the Practice Direction7 and the case-law of the Tribunal, only the President can 

2 

4 

7 

Judgement, paras. 17, 31, 36. 
Stakic AJ, paras.392-393. 
Stakic AJ, para.392. 
Art.28. of the Staute. 
Rule 124 of the Rules. 
Rule 125 of the Rules. 
Practice Direction. 
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determine whether a convicted person may be released early.s This decision is 

informed by the practice of the enforcing State and any reports and observations on 

the conditions of detention and the psychological condition of the accused.9 

8. Under the Statute and the Rules, the authority of a sentencing Chamber is 

limited to imposing a fixed term of imprisonment, 10 restitutionll.and/or, in the case of 

contempt, a fine of up to 100,000 euros.12 Though one sentencing Chamber has. 

previously suspended a sentence in its entirety,13 the rules grant only the President the 

power to free a detainee once a term of imprisonment is imposed. 

B. Sub-Ground 2: The Trial Chamber erred in suspending RasiC's sentence 

based on mitigation factors it had rejected 

9. Having rejected Rasic's health as mitigatory, the Trial Chamber erred in 

relying on it when suspending partof the term of imprisonment it had imposed.14 

Suspension of a prison sentence is a rare and exceptional measure granted only once 

before at this Tribunal, and only then where the medical condition of the accused was 

so serious that it prevented the accused from serving any custodial term. 15 The Trial 

Chamber properly rejected the argument that Rasic's case was one of those 

"exceptional" or "rare" cases in which the health concerns of the accused could 

mitigate the sentence. 16 By requiring her to serve four months' imprisonment, it 

effectively found that Rasic was capable of serving a custodial term beyond that 

which she had already served.17 Having done so, the Trial Chamber accepted that 

Rasic's circumstances were not so serious that it would be harmful to continue to 

detain her, thus wholly undermining the basis for suspension . 

. 8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Martinovic Early Release Decision, para.8 ("As a preliminary matter, I note that although 
Martinovic requests the 'commutation' of his sentence, he does not ask for a reduction in his 
prison term but rather to be released from prison. I will therefore treat MartinoviC's request as a 
request for early release."). 
See Practice Direction. 
Art.24 of the Statue, Rule 101 of the Rules. 
Art.25 of the Statute, Rule 105 of the Rules. 
Rules 77(E) and 77(G) of the Rules. 
See below para.9. 

. Judgement, paras.30, 31, 36. 
BulatovicTJ, para.18. 
Judgement, para.30. 
Judgement, para.3l. 
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10. The Trial Chamber erred when suspending part of the sentence as either the 

circumstances justify suspension of the whole sentence; or they do not. Once any part 

of a prison sentence is required to be served immediately, the justification for 

suspension of any part of it ceases. 

11. Further, the Trial Chamber cited "difficult circumstances,,18 as another reason 

for suspension, yet by imposing a period of immediate imprisonment it must have 

been satisfied th!lt those conditions were not so difficult as to prevent her continued 

incarceration. This has the illogical effect of finding that Rasic's circumstances make 

imprisonment overly burdensome on her, yet she should be imprisoned anyway. 

12. In addition, partial suspension of the sentence was neither argued for nor 

briefed by the parties. 

1. The Trial Chamber properly rejected as mitigation the factors it later relied upon 

for suspension. 

13. The Trial Chamber properly rejected the argument that RasiC's health 

condition could be taken into consideration as mitigation.19 

14. On the basis of the information before it, the Trial Chamber correctly found 

that Rasic's health condition could not constitute a mitigating factor. The Trial· 

. Chamber was aware of the case-law set out in the Babic Appeals Chamber 

Judgement,20 and the references therein, yet it misconstrued this jurisprudence and 

stated that it could take her health into account in the enforcement of the sentence. 

Thereby it impermissibly mitigated Rasic's 12-month sentenced by two-thirds based 

on "the accused's perception of her detention and the practical impact upon her 

well-being,.21 

15. By determining that her well-being was being affected by her "quasi-solitary 

confinement", the Trial Chamber wrongly mitigated the sentence by crediting a lack 

of opportunity to associate with other women prisbners. The Trial Chamber's 

characterization of the "quasi-solitary confinement" implies a right to associate with 

same-sex inmates. First, this factor is irrelevant to the suspension of the whole of the 

18 

19 

20 

Judgement, para.3I. 
Judgement, para.30. See Confidential Annex, para. I. 
Babic SAJ, para.43 
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remaining term of imprisonment as the lack of opportunity to associate with same-sex 

inmates is merely temporary. The UNDU is not considered to be permanent. Once a 

State is identified to take a convicted prisoner, he/she will be transferred?2 To allow 

this temporary factor to be considered as mitigating would be to afford to a prisoner a 

reduction in the severity of a sentence simply because, in the period pending transfer, 

that prisoner had no opportunity to associate with other prisoners of the same gender. 

16. Second, the information on the record does not indicate her conditions of 

confinement are truly solitary or so "difficult" as to· warrant the imposition of a 

suspended sentence. A discussion of the specific medical conditions and conditions of 

detention is contained in the Confidential Annex. 23 

17. RasiC's health condition was wrongly used to significantly mitigate her 

sentence by causing two thirds of it to be suspended?4 

18. Further, these alleged health problems are not sufficiently serious as to warrant 

mitigating the sentence by suspending part of it. In Prosecutor v. Milan Simic, for 

example, the Trial Chamber declined to find that Simic's health problems, which 

required "complete nursing care on a daily basis" and meant finding a prison authority 

to accommodate his use of a wheelchair, justified any reduction in his sentence.25 

Rather, the Trial Chamber held, these were matters to be dealt with by the prison 

. authorities in executing the sentence,26 and stated "that the prison facility to which 

Milan Simic will eventually be assigned should, as far as possible, be in a position to 

accommodate his medical needs". However, it declined to adjust his sentence because 

of his health condition,27 recognizing that matters pertaining to the execution of 

sentence are to be dealt with by the prison authorities. 

19. Unlike the Chamber in Simic, the Trial Chamber here concerned itself directly 

with matters related to the execution of Rasic's sentence. As Simic illustrates, the 

21 

22 

23 

24 

25 

26 

Judgement, para.31 (emphasis added). 
Art.27 of the Statute. 
See Confidential Annex, paras.2-4. 
See the definition of "mitigating circumstances" Black's Law Dictionary, Pocket Edition, 1996, 
p. 98 ("A set of facts that do not justify or excuse an act or offence, but may reduce the degree of 
moral culpability and thereby reduce the damages in a civil case or the penalty in a criminal 
case."). 
M.Simic SJ, para. 100. 
M.Simic SJ, para. 100. 

Case No. IT-98-32/l-R77.2-A 
16 March 2012 

6 

Public with confidential annex 

31 



authority of the sentencing Chamber ends when the accused is sentenced. Issues 

concerning the "execution of the sentence", such as those pertaining to the conditions 

of detention, are left to the prison authorities, the Registry and the President28 as· 

appropriate, and cannot be mitigatory.29 These issues include what the Trial Chamber 

called the "difficult circumstances that would be engendered by \Jelena Rasic being 

the only female detainee in the UNDU and the quasi-solitary confinement regime that 

would follow.,,3o In any event, the Trial Chamber's characterisation of these issues as 

"difficult" and "quasi-solitary" is unsupported by the information before it.31 

2. The Trial Chamber took out of context the Prosecution's arguments regarding 

execution of sentence 

20. The Trial Chamber appears, wrongly, to have understood the Prosecution 

submissions on execution of sentence32 to indicate that factors which cannot be 

mitigatory can be used by the Trial Chamber to alter the length and type sentence. 

The plain contextual reading of Simic and Babic,33 referred to by the Prosecution, 

shows that these factors are not available to the Trial Chamber to use to reduce or 

alter the sentence. Unless ~ey are mitigatory, they cannot be used in this way. The 

Prosecution considers that execution of sentence is a matter for the prison authorities, 

the Registry and the President, not the sentencing Chamber. 

C. Sub-Ground 3: The Trial Chamber erred in relying on ex parte medical 

reports as a basis for suspending Rasic's sentence 

21. The Trial Chamber erred in law in relying on ex parte reports of Jelena Rasic's 

medical condition to "form part of the judicial basis of Jelena RasiC's sentence.,,34 

Though the Trial Chamber noted in its Judgement that "it is in the interests of justice 

that the medical reports be provided to the Prosecution, which, as a party to this case, 

M.Simic SJ, para. lOO. 
See Art.28 of the Statute; M.Simic SJ. 
ef Erdemovic 1996 SJ, paras.75, 111, (overturned on othe;r grounds, Erdemovic AJ). 
Judgement, para.31. 

27 

28 

29 

30 

31 It should be noted that this factor was not argued by the Defence. It only arose in the last 
moments of the hearing based on a comment from the Chamber. See Plea Hearing and 
Mitigation Hearing, 31 January 2012, T.64-65. /' 

32 

33 

34 

Judgement, para.29. 
See Plea and Mitigation Hearing, 31 January 2012, T.59. 
Judgement, para.34. -. 
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has a right to access them" ,35 the reports were not available to the Prosecution until 6 

March, five weeks after the parties made their sentencing submissions36 and nearly a 

month after the delivery of the oral judgement.37 The Prosecution was thus deprived 

of the opportunity to examine these reports and to make submissions relating to them 

before the Trial Chamber had determined the sentence. 

22. This error was further exacerbated by the Trial Chamber imposing a partially 

suspended prison sentence without giving the Prosecution an opportunity to comment 

on the legality of such a sentence. Had the Prosecution been given the opportunity to 

make submissions on these reports, it would have pointed out that nothing in the 

medical reports justifies suspending the sentence in whole or in part. 

23. To the extent these reports provide any basis for the Trial Chamber's finding 

that Rasic was detained in a regime of "quasi-solitary confinement", the Prosecution 

would have argued that these materials were not sufficient to support a finding that 

she is being detained in "quasi-solitary confinement.,,38 

24. Having denied the Prosecution the opportunity to address these issues, and 

thus haying made an error of law invalidating the decision, the Prosecution invites the 

Appeals Chamber to re-sentence the Accused. 

35 

36 

37 

38 

Judgement, para.34. 
Registrar's Submission of Medical Reports (confidential); Judgement, para.34. 
Sentencing Hearing, 7 February 2012. 
See Confidential Annex, para.5. 
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Ill. CONCLUSION 

25. The Trial Chamber's errors each invalidate its decision to partially suspend· 

Rasic's sentence. The Appeals Chamber should quash the partial suspension of 

Rasic's sentence and impose an immediate term of 12-months imprisonment. 

Word count (including Confidential Annex): 3,002 

Dated this 16th day of March 2012 
At The Hague, The Netherlands 
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RULE 111 DECLARATION 

The Prosecutor will exercise due diligence to comply with his continuing Rule 68 

disclosure obligations during the appeal stage of this case. As of the date of this filing, 

the Prosecutor has disclosed, or is in the process of disclosing, to the Accused all 

material under Rule 68(i) which has come into his actual knowledge and, in addition, 

has made available to him collections of relevant material held by the Prosecutor. 

Dated this 16th day of March 2012 
At The Hague, The Netherlands 

./ 
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