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The specially appointed Chamber (“Chamber™)’ of the International Tribunal for the Prosecution of
Persons Responsible for Serious Violations of International Humanitarian Law Committed in the
Territory of Former Yugoslavia since 1991 (“Tn'bunal”) is seized of the “Prosecution Motion to
Request Public Redacted Version of Trial Chamber’s Decision on Motion for leave to Amend the
Prosecution’s Witness and Exhibit Lists”, filed confidentially by the Office of the Prosecutor
(“Prosecution™) on 24 June 2013 (“Motion™);

NOTING that in the Motion, the Prosecution requests a public redacted version of the “Decision on
Motion for leave to Amend the Prosecution’s Witness and Exhibit Lists”, rendered confidentially

by Trial Chamber I in the case of the Prosecutor v. Rasim Delic® on 9 July 2007 (“Decision™)*;

NOTING that the Prosecution indicates in the Motion that it has relied on the Decision which
highlights a general legal principle* in support of a motion filed in the case of the Prosecutor v.

vi S
Goran HadZi&,

NOTING that the Prosecution argues that due to its confidential status the Decision is not available
to the Defence in the HadZic case and as the Decision concerns protected witnesses, it is appropriate

to request a public redacted version of the Decision®;

NOTING that the Defence Counsel for the Accused Rasim Deli¢ did not respond to the Motion;

CONSIDERING that it is in the interests of justice that the portions of the Decision which contain
the legal reasoning shall become public, whereas some parts of the Decision related to protected

witnesses and exhibits should remain confidential,

! Prosecutor v. Rasim Delic, Case No, IT- 04-83-A, “Order Assigning a Bench”, confidential, 4 July 2013.

* Case No IT-04-83.

* Motion, paras 1 and 5.

* Motion, para. 3.

% Prosecutor v. Goran Had%ic, Case No, IT- 04-75-T, “Prosecution Motion for Leave to Amend Its Rule 65 Ter Witness
List (Substitution of GH-167 for GH-118), For Testimony To Be Heard Vig Video-Conference Link and For Admission
of Evidence Pursuant To Rule 92 Ter”, confidential with confidential annexes, 31 May 2013, { “Had¥#i¢ case™), para. 8.
% Motion, paras. 2 and 3.

Case No. IT-04-83-A 12 July 2013




b f

FOR THE FORGOING REASONS, pursuant to Rule 54 and 75 of the Rules of Procedure and
Evidence, the Chamber

HEREBY GRANTS the Motion and

ISSUES a public redacted version of the Decision as attached in an annex to the present decision.

Done in English and French, the English version being authoritative.

Dated this 12 day of July 2013 e
At The Hague | /"" 5
The Netherlands -/ if‘

(Wakom Justice Moloto
residing

[Seal of the Tribunal]
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TRIAL CHAMBER I (“Trial Chamber”) of the International Tribunal for the Prosecution of

Persons Responsible for Serious Violations of International Humanitarian Law Committed in the

Territory of the former Yﬁgoslavia since 1991 (“Tribunal™);

BEING SEISED OF the Prosecution’s “Motion for Leave to Amend the Prosecution’s Witness and

Exhibit Lists”

filed on 4 June 2007 (“Motion”), whereby the Prosecution requests leave to exceed

- the word limit and seeks leave to amend its Witness List and Exhibit List, which were filed

~ pursuant to Rule 65 ter of the Rules of Procedure and Evidence (“Rules”) on 31 October 2006, with

the addition of 15 witnesses (“proposed witnesses™) and 106 exhibits (“proposed exhibits™);!

NOTING the Prosecution’s arguments that the proposed additions will not impact on the rights of

the Accused Rasim Delid, as:

a)‘

b)

d)

“the timing of the Prosecution’s request is not a key factor to be considered by the
Trial Chamber”, rather “it is notice that the Defence have of the proposed exhibits”,

and “whether it will be sufficient to meet the Prosecution’s case at trial”;*

“neither the testimony of the proposed witnesses, nor the content of the proposed
exhibits alter the Prosecution’s theory of the case” and the Defence will have
sufficient time to prepare its cross-examination of the proposed witnesses before
they are called and to review the proposed exhibits before they are introduced into

evidence;”

the Prosecution has already disclosed the statements it has so far taken from the
proposed witnesses, and none of these witnesses will appeaf before 1 September

2007:*

the addition of the proposed witnesses is not likely to extend the length of the trial as
the Prosecution has identified several witnesses from its witness list which it does

not expect (o (:::111;5
each witness and exhibit is relevant to the charges against Rasim Deli¢;

all of the proposed exhibits have been disclosed to the Defence;’

! Prosecution Submission Pursuant to Rule 65¢er, 31 Oct 2006.

% Motion, para. 9.

¥ Motion, para. 10.
* Motion, para. 11.
3 Motion, paras 10, 12.
¢ Motion, paras 17-18.
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g) only twenty-six of the proposed exhibits will be tendered into evidence during the
first month of trial, whereas the rest of the proposed exhibits will not be tendered !
before 1 September 2007 ;8 |

h) proposed exhibits [REDACTED] and [REDACTED] are largely identical to exhibits
already on the exhibit list;”

NOTING that the Prosecution submits that there is good cause for the addition of all proposed

witnesses, namely that:
a) [REDACTED];"
b) [REDACTED];"
¢) [REDACTED];"”
d) [REDACTED];"
¢) [REDACTED];"
f) [REDACTED];IS

NOTING that the Prosecution submits that there is good cause for the addition of all proposed
exhibits to the 31 October exhibit list, namely that:

a) [REDACTED]; "
b) [REDACTED};"
¢} [REDACTED];"™

d) [REDACTED];”

! Mouon para. 13.
¥ Motion, para. 13. The proposed exhibits that are to be tendered into evidence before 1 September 2007 are:
[REDACTED]
? Motion, para. 14. See Motion, Annex B, [REDACTED] See Motion, Annex A.
1% Motion, para. 22.
" Motion, para. 23.
"2 Motion, para. 24.
* Motion, para. 25.
'* Motion, para. 26.
s Motlon, para. 27.
16 Motion, para. 28. See also Motion, Annex D; Motion, Annex B, pp 1-2.
Y7 Motion, para. 29. See also Motion, Annex B, p. 3.
'8 Motion, para. 30. See also Motion, Annex B, pp 3-4.
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¢) [REDACTED];*
f) [REDACTED];*!
g) [REDACTED];*

NOTING that the Prosecution subimits that the description of exhibit [REDACTED] listed in the 31
October exhibit list was incomplete and therefore seeks the addition of the full description to the
exhibit list;”

NOTING the Defence “Response to Prosecution Motion for Leave to Amend the Prosecution’s
Witness and Exhibit Lists”, filed on 14 June 2007 (“Response”), whereby the Defence requests
leave to exceed the word limit and objects to the proposed additional witnesses and exhibits, inter

alia, on the grounds that:

a) the filing of the Motion five wecks prior to the scheduled Pre-Trial Conference, as opposed
to the required six-week period under Rule 65 ter, infringes upon Rasim Delié’s right to a
fair and expeditious trial and his right to have adequate time and resources to prepare his

24
defence;

b) the Prosecution has failed to demonstrate that it acted with due diligence in submitting the
Motion at such a late stage, even though it was in possession of much of the proposed

evidence at least several months prior to the submission of its exhibit list in October 2006;25

c) the statements of four of the proposed witnesses have not been disclosed by the Prosecution,
and that the summary of their expected testimony as provided in the Motion does not
provide a sufficient basis for the Trial Chamber to asses the potential relevance nor the

possible probative value of their evidence;*®

d) statements of the proposed witnesses [REDACTED] and [REDACTED] contain hearsay
explanations concerning the fate of the alleged victims, and the Proposed Witness

[REDACTED] will be used by the Prosecution to introduce evidence from relatives of

19 Motion, para. 31. See also Motion, Annex B, pp 19-23.

 Motion, paras 32-35. See also Motion, Annex B, pp 4-18.

*' Motion, paras 36-37. See also Motion, Annex B, pp 23-52.

2 Motion, para. 38. See also Motion, Annex B, pp 52-53.

B Motion, para. 3; Motion, Annex H.

* Response, paras 15-16, 18-19, 21,

2 Response, paras 29-30, 32

6 Response, para. 23. Defence refers to the statements of [REDACTED] Response, fn 19.

4
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persons killed in [REDACTED] and will result in the Trial Chamber being faced with

“double hearsay™; 21

NOTING the Prosecution “Request for Leave to Reply and Reply to Defence Response to Motion
for Leave to Amend the Prosecution’s Witness and Exhibit Lists” filed on 21 June 2007 (“Reply™),
whereby the'. Prosecution requests leave to reply and informs the Trial Chamber that it is
withdrawing its request to add [REDACTED] to the witness list, and provides a copy of the
statement of [REDACTED] which it had omitted from the Motion and wherein it responds to the

arguments of the Defence;

CONSIDERING that a Trial Chamber may grant a motion requesting amendment of the 65 fer lists
where it is in the interests of justice, and that this standard has been applied to motions for

amendment made prior to the start of trial;”®

CONSIDERING that pursuant to Articles 20(1) and 21(4) (b) of the Statute of the International
Tribunal an accused is entitled to a fair and expeditious trial and to have adequate time and facilities

for the preparation of his defence;

CONSIDERING that in exercising its discretion as to whether an amendment is in the interests of
justice, the Trial Chamber must balance the Prosecution’s duty to present the available evidence to
prove its case with the right of the accused to have adequate time and facilities to prepare a defence

and to be tried without undue delay;”

CONSIDERING that in exercising its discretion the Trial Chamber may additionally take into
account whether good cause for amending the 65 ter lists has been shown, bearing in mind the

complexity of the case, on-going investigations, and translation of documents and other materials;*®

CONSIDERING that there is a difference between the admission of a document into evidence as
an exhibit and the inclusion of the document into the 65 fer exhibit list, as in the latter case the Trial
Chamber does not need to asses the relevance and probative value of such documents, provided it is

satisfied that the party does not submit documents that are obviously irrelevant;”

% Response, paras 25-27.
8 Rule 73 bis (F) of the Rules. See Prosecutor v. Boskoski and Tarculovska Confidential Decision on Motion for Leave
to Amend its Original Rule 65 rer Witness List Dated 7 Nov 2005 with Annexes A and B, filed on 5 May 2006;
Prosecutor v. Sefer Halilovic, Decision on Prosecution’s Motion to Vary its Rule 65 fer Witness List, 7 Feb 2005.
*» Prosecutor v. Vujadin Popovic et. al, Confidential Decision on Prosecution’s Motions for Leave to Amend Rule 65zer
Witness List and Rule 65fer Exhibit List, 6 Dec 2006 (“Popovic Decision™).
3 P0pov1c Decision, p. 7.

3 Prosecutor v. Boskoski and Taréulovski Confidential Decision on Prosecution’s Fifth Motlon to Amend its Exhibit
List and on its Second Motion fo Remove Witnesses from its Witness List, 20 Apr 2007, para. 3.
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CONSIDERING that the proposed exhibits have been disclosed to the Defence on or before 21
May 2007 and that the Pre-Trial Conference in this case was held on 2 July 2007 and that the

hearing of evidence will commence on 9 July 2007,

CONSIDERING 'that at the Pre-Trial Conference the Trial Chamber determined pursuant to Rule
73 bis (C) that the Prosecution may call 55 witnesses and that the time available to the Prosecution
for presenting evidence is 170 hours, (o include direct examination, cross—examination and redirect,

and allowing for procedural matters;>

CONSIDERING that the reasons stated by the Prosecution for the request to add the proposed
exhibits at this stage, such as the complexity of the investigation in the present case, the
Prosecution’s other investigative commitments, and difficulties it has encountered in co-operation
with the staff employed in the various archives do not, as such, provide good cause for amendment

of its 63 ter exhibit list;

CONSIDERING that accepting the proposed exhibits may place the Defence in a situation where

its right to have adequate time to prepare its defence would be unduly infringed;

RECALILING the Prosecution’s submission that only twenty-six of the proposed exhibits would be
tendered before 1 September 2007;

FINDING therefore, that it is not in the interests of justice to allow the addition of proposed
[REDACTED];

FINDING that it is in the interests of justice to allow the addition of proposed exhibits
[REDACTEDY];

CONSIDERING furthermore, that in relation to the addition of witnesses, the Trial Chamber may
also take into account the stage of proceedings at which the request to amend the witness list was

made, and the repetitive or cumulative nature of the witness testimony; >

FINDING that there is no need for the Trial Chamber to consider further the part of the Motion
relating to the amendment of the witness list in light of the Trial Chamber’s Oral Order of 2 July
2007, whereby the Trial Chamber set the number of witnesses to be called by the Prosecution at 55,

32 Pre_Trial Conference, 2 July 2007.

3 Prosecutor v. Slobodan MiloSevid, Decision on Prosecution Motion to Amend Witness List and for Protective
Measures for Sensitive Source Witnesses, filed on 13 Mar 2003. Prosecutor v. Blagojevi¢ et. al, Decision on
Prosecution’s Third Motion for Leave to Amend Witness List, p. 2. '

6
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and informed the Prosecution that it had taken the present Motion into consideration in making that

Order;

CONSIDERING that informing the Trial Chamber by way of this Motion that there are witnesses
currently on the 65 fer witness list whom the Prosecution “does not ey.(pect to call at trial” is not an
appropriate manner for the Prosecution to inform the Trial Chamber of changes to its witness list
and that in such casés the Prosecution should file a separate motion requesting the withdrawal of

any witnesses from its witness list;

Case No. IT-04-83-PT 09 July 2007
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PURSUANT TO Articles 20(1) and 21(4) (b) of the Statute and Rule 54 and Rule 65 fer of the
Rules, '

GRANTS the Prosecution and Defence requests to exceptionally exceed the word limit,
GRANTS the Prosecution leave to reply,

GRANTS the Motion insofar as it relates to the amendment of the witness list, in light.of the Trial
Chamber’s Oral Order of 2 July 2007, and

GRANTS the Motion in part, insofar as it relates to the amendment of the exhibit list, as follows,

and
ORDERS:

- Proposed exhibits [JREDACTED] be added to the Prosecution exhibit list, and that

the Prosecution may not tender them into evidence before 1 September 2007,

- the Prosecution select between proposed exhibits [REDACTED] and [REDACTED],
and those exhibits which are already on its 65 fer exhibit list which the Prosecution
has indicated are substantively the same as proposed exhibits [REDACTED] and
[REDACTED], and place only one version in its 65 ter exhibit list, thereby either

removing the similar exhibits already on its list, or not adding the proposed exhibits.

DENIES the Motion, in part, insofar as it relates to the amendment of the exhibit list for proposed
exhibits [REDACTED] and [REDACTED)].

Done in English and French, the English version being authoritative.

Judge Bakone Justice Moloto
Presiding

Dated this ninth day of July 2007

At The Hague

The Netherlands

[Seal of the Tribunal]
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