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INTRODUCTION

1. Pursuant to Article 25 of the Statute of the Inéiomal Criminal Tribunal for the
former Yugoslavia (“Statute”) and Rule 111(A) ofettRules of Procedure and
Evidence (“Rules”), Mr. Vlastimibordevi¢, by and through his Counsel, respectfully
submits the following Appellate Brief setting forkiss grounds of appeal against the
Judgement of Trial Chamber Il in the casePobsecutor v.Pordevic, Case No. IT-
05-87/1-T, dated 23 February 2011 (the “Trial Judget”)*

2. Vlastimir bordevi¢ was convicted of five counts of crimes in Kosowo1999: (1)
deportation; (2) forcible transfer; (3) murder asriane against humanity; (4) murder
as a war crime; and (5) persecutions on racialrgieu He was convicted pursuant to
Article 7(1) as both a participant in a JCE andaasaider and abettor. He was

sentenced to 27 years of imprisonment.

3. On the basis of the grounds set out be®artdevi¢ invites the Appeals Chamber to
reverse the Trial Judgement in whole or in partlteatively, Bordevi¢c asks the
Appeals Chamber to reduce the manifestly excessuéence that the Trial Chamber

imposed on him.

4, During the Indictment periodbordevic was Chief of the RJB and an Assistant
Minister of the Interior. In 1999, his role in agibn to Kosovo was peripheral. This
limited role is shown by the Trial Chamber’'s owndings bordevi¢ did not plan,
order or instigate a single crime in Kosdvdnstead, he remained in Belgrade during
this period of war and focused on attending togdressing security situation brought
on by the NATO bombing campaign over the wholehef FRY. Bearing the totality
of the record, the Trial Judgement grossly oveestBordevi¢’s involvement in the
Indictment crimes and unfoundedly links his actitmsa JCE. On the basis of the
following grounds of appeal, the Appeals Chambénvged to correct these errors of

law and rectify a miscarriage of justice.

! Vlastimir Bordevié reserves the right to raise any and all additi@abrs of law or fact that may become
apparent to him when an official translation, ihte own language, becomes available.
2TJ, paras.2167-2168.
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5. In the following grounds, where reference is maaan error of law, it is one that,
individually or cumulatively, invalidates the vectli Where reference is made to an
error of fact, it is an error that no reasonablalf€hamber would have made and one

that, individually or cumulatively, occasioned asparriage of justice.

Case No: IT-05-87/1-A 7 15 August 2011
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GROUND 1: ERRORS OF LAW AND FACT WHEN INFERRING THE
EXISTENCE OF A JCE

6. The Trial Chamber erred in law and fact when (9essing the intentions of alleged
JCE members and (ii) when concluding that therstedia widespread and systematic
attack directed against the civilian populationdhese it failed to weigh, adequately or
at all:

the vitiatory breach of the October AgreementsheyKVM;
the nature of the KLA threat;
the nature of the NATO threat; and

o o T p

the combined effect of the above.

7. The pervasive effect of these errors impugns tle ©hamber’s assessment of:

a. alleged violations of the October Agreements, sagithe build-up and use of

force:

b. the arming of the non-Albanian population and tlsaing of KLA areas;

c. the coordinated use of the MUP and the VJ; and

d. the “disproportionate” use of force found to haweeib used by those forces in

anti-terrorist actions.

8. The Trial Chamber’s conclusions in relation to #ft®ve underpinned its findings that
(i) a JCE existed and (ii) there existed a wideagrand systematic attack against the
civilian population. The Trial Chamber failed tonsider the reality of the situation
faced by the FRY, in general, and Bpordevi¢, in particular. Instead, the Trial
Chamber drew its conclusions in an artificial vaouult failed to assess the
shortcomings of the KVM and the nature of a NATQ®@ett that ultimately killed
hundreds, injured thousands and devastated mibtadycivilian infrastructure. While
the Trial Chamber did touch upon the nature of Khé threat in greater (but still
inadequate) detail, its findings in this regard @f®lly erroneous and confounded by

Case No: IT-05-87/1-A 8 15 August 2011
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the evidence. The Trial Chamber should not havevaraonclusions as to the
intentions of JCE members, the targets and prapwtity of military and police

actions, without an assessment of the threatsthigat-RY faced. Proportionality
cannot be determined otherwise. In these circume@nthe Trial Chamber's
conclusion that the entire Kosovo Albanian popolatcame to be viewed as the

enemy cannot be sustaingd.

FAILURE ToO CONSIDER THE VITIATORY BREACH OF THE OCTOBER AGREEMENTS BY THE

KVM

10.

The October Agreements of 1998 were signed by B But not by the KLA. The
KLA did not respect them. The Trial Judgement doatssuggest that it did. Rather,
the KLA “used ... the partial withdrawal of VJ aMlJP units following the October
Agreements to regroup, regain control over, anchdhuattacks in ... Kosovd.”
Additionally, after the October Agreements, the KkAme to hold more territory.
The failure of the KVM to prevent this occurring operly characterised as a
vitiatory breach — the FRY should not have beersi&red to be bound by its side of
the bargain just to allow the KLA to pour into thhaps left under the noses of the
KVM. The October Agreements themselves reservedright to respond to KLA
activities?

This error impacted the Trial Chamber’s assessmktite FRY’s conduct. The Trial
Chamber erroneously assessed the FRY’s actionsisighie October Agreements,
characterising actions as “breaches” of those aggats thus evidence of a JCHN

reality, the October Agreements were soon deachénwater. The international

community recognised as much by forcing furtheratiegions in Rambouillet and

TJ, para.2018.

*TJ, para.2016.

®TJ, para.382.

®P837, Art.lll.

" Section XI1.B.2(ii) considered 10 factors as iradige of a JCE. One of these (disproportionatelyupying 10
out of the 56p.) was characterised as the “vioMtiof the October Agreements by the FRSee alsoTJ,
para.430(occupation of observation posts descridsed “breach”); TJ, para.2016(VJ and MUP operatians
Podujevo in December 1998 described as a “breaebpite TJ, para.392, noting the KLA killed the 18strb
living there); TJ, para.418(the &k operation described as a “watershed” despitegbeiKLA headquarters at
TJ, para.401, with a continuing “overt” KLA presenat para.410); TJ, para.430(comparing the 27 vaten
posts then occupied by the MUP with the nine sueglys“authorised”); TJ, para.435(comparing 15 VJ
companies deployed by 3 March 1999 with the thrggpsesedly “allowed”); TJ, para.438(characterisihg t
introduction of new equipment to Kosovo as a “viima”).
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Paris® The Trial Chamber criticised the FRY’s conducthat time of negotiations as
being indicative of a JCE. No reasonable Trial Chamber would assess the §RY’
conduct against such a yardstick without sufficientdence as to what actually
happened during these negotiations. Whiaitinovi¢ et al. Trial Chamber, with more
of the relevant evidence before it, recognised thate negotiations were biased
against the FRY®

WHOLLY ERRONEOUS CONSIDERATION OF THE KLA THREAT
Size

11. The Trial Chamber seriously erred in its assessmitite size and nature of the KLA
threat. The Trial Chamber concluded that in treosd half of March 1999, the KLA
had approximately 10,000 members. To reach thisclusion it preferred the
evidence of Ciaglinski (an international observir)Zyrapi (the KLA’s Chief of
Staff). Zyrapi's evidence was that the KLA hadQioQ-18,000 soldiers-

12.  No reasonable Trial Chamber could have preferregl®iski’'s evidence to Zyrapi on
this issue. The Trial Chamber failed to considhat ICiaglinski said that he found it
“almost impossible” to estimate the numbers of KitAKosovo. He plucked the
number of 10,000 as an example figure when puherspot in théMiloevi trial.*?
By contrast, given his position, no witness waddrgblaced than Zyrapi to give an
accurate figure. The Trial Chamber rejected Zysapvidence on the basis that he
“may” have had an interest in presenting a highiguré®® This rationale was
unexplained and flawed: in fact, Zyrapi would hdwed an interest in presenting a
lower figure than the reality in order to imply théhe FRY’s actions were
disproportionate. Finally, the Trial Chamber fdiléo consider the evidence of

international observers other than Ciaglinksi, whewvidence was that the KLA's

8TJ, paras.432-434.

® SeeTJ, paras.2017,2020[to the effect that plannintkear the territory of terrorists” in the event@iNATO
attack was significant because international diglficnegotiations were continuing].

1 Milutinovi¢ TJ,para.410.

113, para.1540.

12 p833(T.3336:5-6).

137, para.1540.
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membership was potentially unlimitéd. The Trial Chamber’s conclusion that the VJ

and MUP outnumbered the KLA by more than'7\as therefore wholly erroneous.
Tactics

13.  Equally importantly, the Trial Chamber failed tonstder the KLA’s tactics when
assessing the FRY’s actions and inferring a JClBe KLA controlled 50% of the
territory in Kosovo:® The Trial Chamber relied on KVM observations ttee KLA
used “small calibre weapon¥®. In its final analysis, it ignored evidence thae KLA
possessed anti-tank weapons, heavy machine guisRPoljas and 82- and 120-
millimetre mortars among other thin§s. The Trial Chamber also ignored evidence
that the KLA made it almost impossible for FRY fescto differentiate between
civilians and fighters. The Trial Chamber citeddewmce that victims protested “We
are simple farmers. We are not KLA”. It failed to consider the evidence of an
international observer (Drewienkiewicz) that the AKLwas opportunistic —
proclaiming to be farmers by day but actually beiigA by night*® He explained
that the KLA operated from civilian areas but, whHeRY forces responded, it would
disappear to make it seem that there was no KLAgmee. A “big claim” could then

be made that civilians were being attacked.

14.  No consideration was given to Drewienkiewicz’s @vide that the KLA declared that
1999 was to be the year of independence for Koddusis evidence was that during
the Rambouillet discussions (in February 1999), bSeactivities “declined
significantly” whereas KLA actions declined “mucksk appreciably?® Moreover,
the KLA became “more opportunistic’ during this @41 Drewienkiewicz's
notebook of 1 March 1999 described the impact efriturn of the KLA leadership

14 See|REDACTED].
157J, para.2061.

1), para.1557.

17177, para.368.

87J, para.1567. No comparison was performed iniGedtll.B.2(a)(ii)(e): “The disproportionate use of force
in ‘anti-terrorist actions”.
1977, paras.468,1600.
20T.6378:16-17.

21 p997(T.7878:7-10).

%2 p99e, para.114.

% P99, para.189.

#1d.
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from the negotiations, how KLA actions were becognfimcreasingly unrestrained”

including activity in areas which had previouslyeheeacefuf®

15. No consideration was given to the evidence of Maigave (another international
observer) that by 23 January 1999 the KLA had cetepl plans for a more general
resumption of hostilitie&® During the Rambouillet discussions, acts of poatimn
came mainly from the KLA! Maisonneuve described how he had earlier beeh tol
by a KLA commander that the KLA was coordinated anad a strategs
Maisonneuve’s evidence was that the KLA informed VM that taking their
campaign into towns was an “active element” in tieet military step of the KLA?
David Wilson, a British Army officer who Maisonneeidescribed as a “fairly astute
guy,” wrote in an assessment, dated 15 March 1@@®eased to Drewienkiewicz,
that the KLA would return to “full scale violenc&hd take the fight into towns and
cities if the Serb side failed to sign an agreemienin the end, as the Trial Chamber
noted, neither side signed the agreeniemtlaisonneuve conceded that there was
greater KLA recruitment during the Rambouillet dissions and that the KLA was
positioning itself for future actioff. The Trial Chamber considered none of this when
assessing the intentions of JCE members and whkelingathat FRY action was

disproportionate.
FAILURE TO CONSIDER THE NATO THREAT AND I TS COMBINED EFFECT WITH THE KLA

16. The Trial Judgement contains no assessment of AONthreat. NATO dropped at
least 23,614 bomB%(i.e. over 3000 explosions per day, including @usnunitions).
At least 500 civilians were killed as a restltlt is surprising that the Trial Chamber
considered it appropriate to assess the propotfiipred FRY actions devoid of any

consideration of the threat that the FRY actuadlgefl. By way of example, the Trial

D374,

% pg53 (T.11119:8-12); P873, p.3.

271d. (T.11120:16-19).

21d. (T.11044:10-12).

21d. (T.11119:13-14).

01d. (T.11126:14-11127:3).

317, para.433.

32pg53 (T.11121:7-11).

33 |CTY Final Report to the Prosecutor by the ComesitEstablished to Review the NATO Bombing Campaign

aninst the Federal Republic of Yugoslavia, para.54
Id.
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Chamber failed to consider evidence that NATO hecided to support the KLA and
“regime change” in Serbia and that the KLA was @l to make this happefi. The
FRY suspected, and the suspicion was a reasonabletimat the NATO and KLA
threats were closely relatdd. It was thought that the KLA sought to secure siiea
order to facilitate the supply of weapons to it BATO.*” There was credible
evidence that, during the NATO bombing campaign,TiDAforces were secretly on
the ground in Kosovo fighting alongside the KEBA.To assess the actions of FRY
forces and impose criminal liability updbordevi¢c on the basis that actions were
disproportionate, without considering the eviden€t¢he threat faced, is a fatal flaw

in the Trial Chamber’s reasoning.

RESULTING ERRORSIN FINDING THAT A JCE ExISTED AND THAT AN ATTACK WAS

DIRECTED AGAINST THE CIVILIAN POPULATION

17. The plans in early 1999, which the Trial Chambearahterised as indicative of a
JCE?® were explicitly limited and contingent plans to &etivated in the event of an
attack by NATO. Such planned operations were pitaptate and necessary to
defend the territorial integrity of the FRY befdd&TO gained a stranglehold such as
to wrest Kosovo from the FRY’s grasp. They tardeparticular areas in order to
prevent the introduction of NATO ground trod3s. The Trial Judgement fails to
establish otherwis&. The Trial Chamber failed to consider the posijbithat
military plans and actions, that it considered ®ibdicative of a widespread and
systematic attack against a civilian population,revequally consistent with a
necessary blitz against the KLA in the most diffiaf circumstances.

18. A crucial step in the Trial Chamber’s reasoningt tiine attack was directed against

the civilian population, so as to engage Articl®fSthe Statute, was that “the vast

% [REDACTED].

% D767;see generally1335, pp.3-10.

3" D750, para.21.

% D170; D549; D545.

397), paras.2020-2026.

0 For TJ, paras.2020-2026ee D179(VJ General Staff Directive of 16 January 1@88licitly targeted to
prevent the introduction of a multinational NATOidade); D343(3rd Army Order of 27 January 1999-
explicitly to prevent the forceful introduction afNATO Brigade); P889(Pristina Corps order of 1®raary
1999:explicitly targeted to break up KLA forcesthree strategic areas); P85(Head of Staff presetied
mopping-up operations in same three strategic ae&889seeTJ, fn.4677).

“1 ContraTJ, paras.2020-2026.
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majority of the acts of the Serbian forces in tleeigd of March to June 1999 were
civilians”.*> Respectfully, this sentence, in a crucial pathef Trial Judgement, does
not make sense. Elsewhere, the Trial Chamberdrelie what it described as the
“disproportionate use of force in ‘anti-terroristperations”. It held that civilian
casualties were “grossly excessive” which weigheohVincingly against a finding”
that attacks were proportionate or necessary acwid against the KLA® But

without any assessment of the threats the FRY faoedconclusion as to the
proportionality of FRY actions should have beenwdra The Trial Chamber’s
conclusion that the civilian population was the ifipary target” is therefore

unsustainablé?

CONCLUSIONS AND RELIEF SOUGHT

19.

The consequences of the Trial Chamber’s failuredtosider the threats faced by the
FRY, in general, andordevi¢, in particular, invalidates its conclusion thatl@E
existed and that an attack was directed againstithiean population. The Appeals
Chamber is invited to quash all Biordevic’'s convictions: the vacuum in which the

Trial Chamber performed its analysis renders thidigeunsustainable.

427, para.1599.

*37J, para.2055%eeTJ, paras.915,980,1593,1707,1923,2007-2008,2016,2052-2069,2083-2085,2154,
2178,2180.

*4TJ, para.1600.

Case No: IT-05-87/1-A 14 15 August 2011

Redacted Public Version



1488

GROUND 2: ERRORS OF LAW IN HOLDING THAT JCE EXISTS IN

CUSTOMARY INTERNATIONAL LAW

20.

21.

While the Trial Chamber was bound to apply thesjpmdence of the Appeals
Chamber’s decisions that JCE exists in customatgrnational law and that it is

implicit as a form of commission within Article 7(bf the Statute, cogent reasons
exist for the Appeals Chamber to revisit this isagain and depart from its previous

jurisprudence.

The common thread running throughout the followisgbmissions is that the

foundations of JCE identified iTadic are shallow and uncertain. They did not
support all of the levels of JCE identified in thedise. Nor do they support the
subsequent extension of JCE to leadership cases arhaccused is structurally and
geographically remote from a crime and the physpeapetrator is not a member of
the JCE. Lest the jurisprudence of this Triburalntarginalised in other fora and in

future generations, a root and branch review iessary.

STANDARD FOR THE APPEALS CHAMBER T0O DEPART FROM PREVIOUS DECISIONS

22.

23.

Dordevi¢ respectfully asks the Appeals Chamber to depar fprevious decisions,
most notably theTadic Appeal Judgement that JCE exists in the form desdri

therein and the refusal Milutinovi¢ et al.andKrajiSnik to revisit that decision.

The Appeals Chamber may depart from its previoussams according to, what
President Robinson recently termed, theksovskiprinciple®® In Aleksovskithe
Appeals Chamber held that it should normally follidsvprevious decisions, but that it
should be free to depart from them for cogent nesdn the interests of justié@.
Instances where cogent reasons require a depdirtumea previous decision include

cases where the previous decision was decidedeobasis of a wrong legal principle

> Stanisi Appeal DecisionSeparate Opinion of Judge Robinson, para.21.
% AleksovskAJ, para.107.
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or made through a lack of care, usually becausguttges were ill-informed about the

applicable law’’

In Kordi¢ and Cerkez,the Appeals Chamber (by a majority of 3:2) depaftedh
previous decisions holding that Article 5 of thetBte did not permit convictions for
both an underlying crime and persecution by thanhesarime?® The Appeals
Chamber held that cogent reasons warranted a depaftom the previous
jurisprudence because they had applied the reldegal test incorrectl§?

In Semanzathe Appeals Chamber departed from a previousgun when the time
limit for provisional detention of a suspect begitts run because the previous
decision relied on a version of the ICTR Rules Wutiad since been amend@d.

In Zigi¢, the Appeals Chamber (by majority) departed froprevious ruling that it
had the power to reconsider an Appeal JudgemerduSecthe right recognised
therein had been abused with a frivolous motion.

In Stanid¢ and Zupljanin while dismissing a motion as moot through thespge of
time, President Robinson explained that he woukklgranted an appeal against a
refusal of provisional release and departed froprewvious decision of the Appeals
Chamber because its assessment of the principlesSprablematic” and attached too
much weight in its reasoning to the dismissal &Bhis motion as a reason to refuse

provisional releas#.

Applying the above standards below, it is respdigtieubmitted that cogent reasons
exist for the Appeals Chamber to depart from iesvjus jurisprudence on JCE.

“"1d., para.108.

“8 See infraGround 18(B).

*9Kordi¢ AJ, para.1040.

0 Semanza\ppeal Decision, paras.92-9ee also, Id.Separate Opinion of Judge Shahabuddeen, para.38.
°1 Zigi¢ Appeal Decision, para.9.

%2 Stanisi: Appeal DecisionSeparate Opinion of Judge Robinson, para.16.
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THE METHODOLOGY IN TADIC WAS PROBLEMATIC

29. The methodology used ifadi¢ in order to divine rules of customary internatiolzal
was fundamentally flawed.Tadi¢ relied on certain similarly worded provisions of
two international treaties: Article 25(3)(d) of tReme Statut8and Avrticle 2(3)(c) of
the International Convention for the Suppressioft@rforist Bombing? It relied on
eight post-World War 1l cases in support of theseemce of JCE | and JCE II, two
post-World War 1l cases in support of JCE lll, aslivas a number of unpublished

decisions of the Italian Court of Cassation.

30. The Appeals Chamber’s approachTiadic was challenged iMilutinovi¢ et al As
noted above, the Appeals Chamber refused to dé&pantits previous decision. It is
respectfully observed, however, that the Appealsmiter declined to review the
methodology inTadic. It preferred to simply state that it was satisfibdt the state
practice andpinio juris reviewed inTadic was sufficient to “permit the conclusion”
that JCE exists in customary |aw. The same conclusion was reached recently in
Krajisnik when, disposing of arguments made by JCE CourselAppeals Chamber
approved of the “detailed reasoning”Tadic.® (The Appeals Chamber additionally
cited two post-World War case<ifsatzgruppenand Justicg to support the

conclusion that JCE applies to large-scale cases.)

31. But a rule of customary international law is dentoated by uniformity and
consistency of state practice together wiginio juris®>’ As is well known, decisions
of international or perhaps even national tribunalgy provide some evidence of
custom. BufTadié failed to explain how—even if it correctly assesteslauthorities it
considered—they could establish a rule of crimiiaddility in customary international
law. Moreover, many of the cas€adic relied on were not published at all or only
relatively obscurely. Even if they were publishdtir legal reasoning (if there was

any) was scarce such that the basis on which thpgpsed liability was often unclear

>3 Adopted on 17 July 1998 with 120 votes in favduagainst and 21 abstentions.

>4 Adopted by consensus by General Assembly Resal6@$164, 15 December 1997.
% Ojdani¢ JCE Decision, para.29.

* Krajisnik AJ, para.659.

" Brownlie, pp.7-8.
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or even contradictory between ca3ks.A contrast of the Appeals Chamber's

methodology irTadi¢ with its approach ifErdemové is striking>®

THE TADIC APPEALS CHAMBER WAS ILL -INFORMED ABOUT THE APPLICABLE LAwW AND

SUBSEQUENT CASESHAVE ATTACHED TOO MUCH WEIGHT TO QUESTIONABLE FACTORS

32.

Three submissions are made. Fitisg Tadic Appeal Judgement failed to consider the
approach of the International Military Tribunal Buremberg (“IMT”). _Second,
subsequent developments show that Thdic Appeals Chamber misunderstood the
Rome Statute. Thirdhe Appeals Chamber has repeatedly misdirectell &s to the
weight to be placed on the cases relied upon.

Tadié¢'s Failure to Consider the Judgement of the IMT

33.

34.

The Tadic Appeals Chamber did not consider the approachehtbst authoritative
post-World War Il trial of them all, the IMT. ThBwamakubaAppeals Chamber,
perhaps alert to this oversight, relied on the legg of the London Charter and the
indictment presented to the IMT, which it said Haduch in common with the
language of theTadiéc Appeal Judgemenf? The Appeals Chamber has never,

however, grappled with the approach of the IMTdgement.

The London Charter for the IMT was signed on 8 Asigi945 by four victorious
powers. Nineteen other States signed onto thet&@hidmereaftef! Unlike the later
Control Council Law No. 10 (discussed below andehwfter “CCL10) it was an
international agreement. Article 6 of the Londdma@er provided in relevant part as

follows:

8 SeeBoas, Bischoff & Reid, Vol.l/p.20; Danner & Marén, p.110,fn.141.

%9 Seethe summary by K p.662, concluding thatErdemovi stands out for the sincere, transparent and
therefore most stimulating attempt of five appellgtidges to cope with the fundamental methodoldgica
problem of how to determine the applicable law whtre sources of international law do not in tlegitirety
provide afor a clear cut answer.”

®° RwamakubaCE Decision, para.24.

1 Greece, Denmark, Yugoslavia, the Netherlands, i@xstovakia, Poland, Belgium, Ethiopia, Australia,
Honduras, Norway, Panama, Luxembourg, Haiti, NealZnd, India, Venezuela, Uruguay, Paraguay.
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The following acts, or any of them, are crimes awgnwithin the
jurisdiction of the Tribunal for which there shadile individual
responsibility:

(a) CRIMES AGAINST PEACE : namely, planning, preparation,
initiation or waging of a war of aggression, or anin violation of
international treaties, agreements or assuramcgsarticipation in

a common plan or conspiracipr the accomplishment of any of the
foregoing;

(b) WAR CRIMES : namely, violations of the laws or customs of
war. Such violations shall include, but not be tedito, murder, ill-
treatment or deportation to slave labor or for attyer purpose of
civilian population of or in occupied territory, muer or ill-
treatment of prisoners of war or persons on thes,skdling of
hostages, plunder of public or private propertyntwa destruction
of cities, towns or villages, or devastation nadtiied by military
necessity;

(c) CRIMES AGAINST HUMANITY : namely, murder,
extermination, enslavement, deportation, and othleaumane acts
committed against any civilian population, beforedaring the war;
or persecutions on political, racial or religiou®gnds in execution
of or in connection with any crime within the jutistion of the
Tribunal, whether or not in violation of the domesfaw of the
country where perpetrated.

Leaders, organizers, instigators and accomplicegjpating in the
formulation or execution of a common plan or conspiracy to
commit any of the foregoing crimes are responsilite all acts
performed by any persons in execution of such plgemphasis
added)

It can therefore be seen that Article 6 criminali$participation in a common plan”
in relation to crimes against the peace. Imporyantb such wording appeared in

relation to war crimes or crimes against humanity.
What though should be made of the final paragragpgecially that part underlined
above, which imposes responsibility on those pasditng in a common plan or

conspiracy to commit “any of the foregoing crimes”?

A clear answer was given in the IMT’s judgement:

“In the opinion of the Tribunathese words do not add a new and
separate crime to those already listed. The wonds designed to
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establish the responsibility of persons participgtin a common
plan. The Tribunal will therefore disregard the charfjeg that the
defendants conspired to commit war crimes and &imgainst
humanity and will consider only the common plan to prepare,
initiate and wage aggressive war?

Therefore, the IMT explicitly rejected the applicat of “common plan” liability to
war crimes and crimes against humanity. Contrarythe Appeals Chamber’s
reasoning inRwamakubathe IMT actually rejected that aspect of the Nuberg
Indictment which sought to apply conspiracy to dllithe offences identified in the
Charter.

It might be tempting to try to answer this subnossby saying that the IMT equated
the concept of liability for participation in a “comon plan” with the distinct crime of
“conspiracy”. The answer would go that, althougle iMT rejected the separate
crimes of conspiracy to commit war crimes or crinagminst humanity, it did not

reject common plan liability for participation imderlying crimes.

Such an answer is unsustainable. As academicsdimesved:

The use of ‘conspiracy’ in this regard is misleadas it is apt to
cause confusion between this type of liability aih@ separate
(common law) offence of conspiracy, which is aneagnent to
commit an offence, and does not require that anhéu action is
taken in pursuance of that agreement. [...] The Nbengp and
Tokyo IMTs, whilst both using the term conspiragyere dealing
with the situation where plans were put into efféct

In other words, when rejecting conspiracy as appieecrimes against humanity and
war crimes, the IMT rejected common plan liabilgg well. In this vein, Professor
Osiel has explained that the IMT’s verdict was ‘ttaws” and displayed “sensitivity
to restricting criminal liability within bounds ofmoral culpability that the ICTY
would do well to retain and more closely observeilt. i§ often a pure fiction to
contend that a far flung array of people, engagedighly disparate activities, ever

really reached an agreement shared by°all.”

2 Nuremberg NMT Judgement and Sentence (1947) 4l 502, 224 (emphasis added).
83 Cryer, Friman, Robinson & Wilmshurst, pp.304-305.
% Osiel, pp.1793-4.
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42.  Nor is this a recent observation limited to acadmsnor those who represddordevic.
Henri Donnediue de Vabres, one of the four juddgethe IMT, later explained that
conspiracy had been “designed only amn of participationin crime[s] against
[the] peace®™ He continued that the sole purpose of the languagthe final
paragraph of Article 6 was to “identify the categerof the persons responsible” (i.e.

rationae personaéy.

43.  Therefore, the IMT explicitly declined to rely o€H or anything similar in order to
convict accused of war crimes or crimes againstdnity. It eschewed imposing
such sweeping liability. The Appeals Chamber vilasformed in Rwamakubavhen
saying that the defendants at Nuremberg were ctad/ion a “basis equivalent” to
JCEY’

44. In any event, on no analysis does the IMT suppg©E ds a form of principal liability.
The London Charter did not distinguish between gpal and accessorial liability.
As Héctor Olasolo has observed, the IMT judgeméiais“very little to do with the
notion of co-perpetration based on [JCE]."On no basis does the IMT Judgement

support a conclusion that JCE is a form of comraissi
45.  There is, therefore, nothing in the London ChaaetMT Judgement that supports
JCE as applied by the Appeals Chamber. The mostoatative WWII tribunal

declined to utilise JCE or anything similar.

Tadi¢ Misunderstood the Rome Statute

46. TheTadic Appeals Chamber misunderstood the Rome Statutenssapplied Article
25(3)(d) (and the similarly worded provision in therrorism Convention).

47.  Article 25(3) of the Rome Statute sets out punighdbrms of liability. Article

25(3)(a) refers to a person who “commits” a criméé&ther as an individual, jointly

% Donnedieu de Vabres, p.249(emphasis added).
d., p.250.

8" RwamakubaCE Decision, para.15.

% OlasoloCriminal Responsibilityp.213.
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with another or through another person”. Articlgd®%) covers the individual who
“orders, solicits or induces the crime”. Articl®(3)(c) deals with the person who
“aids, abets or otherwise assists”. Article 25¢B)provides that a person shall be

criminally responsible if that person:

(d) In any other way contributes to the commissiorattempted commission
of such a crime by a group of persons acting wittb@mmon purpose. Such
contribution shall be intentional and shall either:

(1) Be made with the aim of furthering the criminal igity or
criminal purpose of the group, where such actiatypurpose
involves the commission of a crime within the jdiction of
the Court; or

(i) Be made in the knowledge of the intention tbe group to
commit the crime.

The above structure distinguishes “perpetrationd afime giving rise to liability as a
principal (Article 25(3)(a)) from “participation’ni a crime committed by a third

person giving rise to accessorial [...] liabilit§Articles 25(3)(b)-(d)}°

On 29 January 2007, an ICC Pre-Trial Chambeluhangarejected theTadi¢
Appeals Chamber’s conclusion that Article 25(3)@d)the Rome Statute supports
principal liability on the basis of the subjectiigent of a JCE membéf. Lubanga
instead based the distinction between principal aswssorial liability on the notion
of control of the crimé? Lubangaheld that Article 25(3)(d) was “closely akin to the
concept of joint criminal enterprise or the comnmmpose doctrine adopted by the
jurisprudence of the ICTY” but defined it as a ‘icesl form of accessory liability™

TheLubangaPre-Trial Chamber explained that:

Not having accepted the objective and subjectivpr@xrh for
distinguishing between principals and accessowea trime, the
Chamber considers, as does the Prosecution, untike
jurisprudence of the Ad hoc tribunals, that thetl@&embraces the

%9 SeeOlasoloCriminal Responsibilityp.26.
% LubangaConfirmation Decision, para.338.
d., paras.333-334.

2\d., paras.335-337.
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third afproach, which is based on the concept oftrob of the
crime.

The ICC adopted the same approachKiatanga and Ngudjol6! Bembd® and
Bashir/®

Olasolo explains the ICC’s approach in the follogvimay:

[lln those cases in which a plurality of persons gvolved in the
commission of a crime, only those who share thetrobrof the

crime as a result of the essential character af doatributions [...]

are considered to be co-perpetrators [pursuantrticlé 25(3)(a)].

The rationale behind this notion is that those\iutlials in charge
of essential tasks can ‘frustrate’ the implementabf the common
plan by not carrying out their contributions anagrefore, each of
them retains joint control over the commissionhef crime’’

By contrast, sub-paragraphs 25(3)(b)-(d) “provide $everal forms of participation
which give rise to accessorial (as opposed to jmatkliability.””® Article 25(3)(d)
does not embrace a subjective approach to thenclisth between principals and

accessories to a crinfe.

Therefore, the ICC has decisively rejected JCE fmsra of principal liability in the
way that it has been applied at the ICTY and ICTRiis undermines the Appeals
Chamber’s previous reliance on the Rome Statuteuggort for JCE as form of

commission.

Moreover, Article 25(3)(d) differs from JCE in otheways not explicitly
acknowledged by ICC Pre-Trial ChambelLimbanga

31d., para.338.

" KatangaConfirmation Decisionparas.478.

> BembaConfirmation Decision, paras.348-351.

8 BashirDecision, para.210.

" OlasoloCriminal Responsibilityp.268,citing LubangaConfirmation Decision, paras.342,347 afatanga
Confirmation Decision, para.525.

®1d., p.26,citing LubangaConfirmation Decision, para.320, a@tangaConfirmation Decision, paras.466-

467.

1d., pp.53-54.
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a. First, Article 25(3)(d) does not require JCE membershare the common
criminal purpose of the group. It only requireerthto be aware of the
common criminal purpose. Article 25(3)(d) theref@rovides for a residual
and broader form of accessorial liability than JCE.

b. Second Article 25(3)(d) excludes JCE Il because Artic3® predicates
criminal responsibility on intent and knowledge €dolus eventualistandard

inherent in JCE Il is inadequate.

It is, therefore, difficult to sustain th€adic Appeals Chamber’s conclusion that
Article 25(3)(d) of the Rome Statute supports JGE& &rm of principal liability or at

all.

The Appeals Chamber has Repeatedly Misdirectedfims to the Weight to be Placed on

Certain Post-WW!II Cases

56.

57.

The Tadic Appeals Chamber relied on post-WWII cases in suppbdCE without
considering whether those cases should be relieghdfor what weight, if any, they
should be given. SincEadi, the Appeals Chamber has placed particular reliance
the Einsatzgruppen, Justicend RuSHAcases to support its application of JCE to
large-scale cases, again without any considerasfowhat weight they should be

given®

Professors Danner and Martinez have observed hieatdses relied upon ifadi
broadly fall into two groups: instances of mob eimte or prison camps. They argue,
it is submitted correctly, that in the cases reliedas support for JCE 1, the accused
appear to have been very closely involved in thpegteation of theactus reusof the
crime. These cases are actually examples of quepetion in the sense of joint
commission in Article 25(3)(a) the Rome Statutédiey do not support the sprawling
JCE that has been employed by this Tribdhal.

8 |n particularsee RwamakubalCE Decision, paras.15-2KaremeraJCE Decision, para.18rdanin AJ,
para.404Krajisnik AJ, para.659.
%1 Danner & Martinez, p.110.
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The Kupreskic Trial Chamber, presided by Judge Cassese, concltited“great
value” could be put on the decisions of courts apeg under CCL10 (such as
Einsatzgruppen, Justicend RuSHA. Indeed, he seemingly put them on a par with
the IMT %

But in Erdemové, Judge McDonald and Judge Vohrah rejected a defehduress,
even though it had been held BEinsatzgruppenthat “[n]jo court will punish a man
who, with a loaded pistol at his head, is compettegull a lethal lever.” They said
that theEinsatzgruppenpudgement was of “questionable” international cltegaand
had applied American law instead of “purely intéimaal law”®® They therefore

declined to apply it. Judge Cassese dissented.

By contrast with Judge McDonald and Judge Vohrhk,Tadic Appeals Chamber
relied onEinsatzgruppems an example of JCE |. But the Appeals Chamterkyg
cited the prosecution’s opening and closing argumeather than the actual
judgement* The Appeals Chamber’s approach is therefore isistent and flawed.

Crucially, as to the status of the CCL10 cases, Knearac Appeals Chamber
affirmed the approach of Judges McDonald and Volwadr that of Judge Cassese.
The Justice casdnad suggested that a policy or plan was indeeecassary element
of a crime against humanity. TKeinaracAppeals Chamber rejected that approach. It
held that the attack under a crime against humalags not need to be supported by a
policy or plan® The Appeals Chamber held, relying on a decisfo® High Court

of Australia inPolyukhovichthat theJusticecase did not state or establish customary

international law?®

By contrast, theBrganin Appeals Chamber relied on tleisticecase to hold that
physical perpetrators do not need to be membettseod CE. But thdusticecase did

not clearly apply JCE. For example, it did not @ewh proof of a commomens rea

8 Kupreski: TJ, para.541.

8 Erdemovié AJ, Joint Separate Opinion of Judges McDonald aokirgh, paras.53-54.

8 Tadic AJ, para.200,fn.245. This point was picked up bry Kevin Jon Hellersee“An Egregious Error in
Tadic’, published 8 July 2010:http://opiniojuris.org/2ZW07/08/an-egregious-error-in-tadiest accessed 15
August 2011).

8 KunaracAJ, para.98.

8 See Kunara@J, fn.114 citing Polyukhovich Opinion of Justice Brennan, para.62.
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between alleged JCE members — being “connectedt evitminal plans was enough
under the specific wording of CCL10. Further, ttefendants were not convicted of
individual crimes sites as is the practice of thitounal. Rather, the defendants were
convicted of taking part in a “system of crueltydamjustice”. Again, the Appeals

Chamber’s use of th#usticecase has been inconsistent and flawed.

Finally, the Appeals Chamber has relied uponR&HAcase to support large-scale
JCE convictions. Th&uSHAenterprise of Germanization extended throughoet th
Nazi empire: a government policy that “was put iptactice in all of the countries,
twelve in number, as they were ruthlessly overrynHitler's armed forces® On
closer analysis, however, even if tRaSHAcase is considered authoritative, it does
not support JCE as applied by the Appeals Chambée RuSHAcase suggested a
number of interlocking vertical joint enterpriseenoecting perpetrators to the
accused. ThdrRuSHA indictment alleged, for example, that the defetslamad
participated in the Nazis’ “systematic program ehgcide” through their connection
to “plans and enterprises” involvingiter alia, kidnapping the children of Eastern
workers, Germanization of enemy nations, and petser Jews® Moreover, the
RuSHAtribunal limited criminal responsibility to the egific enterprise in which a
defendant participated rather than a broader a@bmpassing JCE. Creutz, for
example, was convicted of participating in kidnaggpialien children, forced
resettlement, forced Germanization, and slave |amair not held responsible for the

overarching “systematic program of genocif®.”

Dicta in the post-WWII cases themselves is insivecas to the caution with which
they should be treated. Whereas thestice and Ministries cases held that the
tribunals were based on international authority aretained international
characteristic&’ in Farben (tried by the same tribunal as tBestice, Einsatzgruppen
and RuSHAcases)one of the judges observed that “this Tribunal nsAanerican
Court constituted under American La#”’. Moreover, the Chief Prosecutor in the

Justice case told the tribunal that “[a]lthough this Trilalinis internationally

8 RUSHA, V TWC 96.

8 SeeHeller, p.282citing RUSHA, Indictment, para.2, IV TWC 609.

8 Heller, p.283¢iting RUSHA V TWC 155.

9 Justicelll TWC 958, Art.Il; Ministries Order of 29 December 1947, XV TWC 325.
1 SeeHeller, p.110.
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constituted, it is an American court. The obligasowhich derive from these
proceedings are, therefore, particularly binding the United States’ In the
Ministries case, Judge Power (dissenting) argued forcefullgt thome of the
convictions in that case were “incomprehensibl&yald of legal reasoning and “not
justified by the law or the facts®® Academics too have noted that the judgements

can be hard to follow and often do not clearlymetthe bases of liabilit}

Whereas the London Charter under which the IMT tplaice was international and
subsequently approved by the consensus of the @ekssembly, the Allied CCL10
was a mere agreement among the four victorious owk was never confirmed by
the U.N. or any other international body. Arti¢l€2) of Allied CCL10 provided as

follows:

Any person without regard to nationality or the @aipy in which he
acted, is deemed to have committed a crime aseatefinparagraph
1 of this Article, if he was (a) a principal or (Wgas an accessory to
the commission of any such crime or ordered ortabldhe same or
(c) took a consenting part therean (d) was connected with plans
or enterprises involving its commissiar (e) was a member of any
organization or group connected with the commisgibany such
crime or (f) with reference to paragraph 1 (a) & held a high
political, civil or military (including General Sia position in
Germany or in one of its Allies, co-belligerentssatellites or held
high position in the financial, industrial or ecomia life of any
such country. (emphasis added)

Therefore CCL10 distinguished principal liabilityp each of accessory liability and
“being connected with plans or enterprises”. Thamlanguage creates a broader and
residual form of responsibility. Contrary to the pgals Chamber's analysis in

Rwamakuba> CCL10 does not support JCE as a form of princiiaility.®

In any event, the caselaw decided under CCL10 ditim practice distinguish

between principals and accessofiesTherefore, to the extent that any post-WWIl

%2 5eeHeller, p.110.

% Ministries, p.878.

% SeeHeller, p.252 and authorities discussed therein.
% RwamakubaCE Decision, para.18.

% OlasoloCriminal Responsibilityp.209.

97 0l&solodCE, p.272.
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cases applied anything thought to resemble®§GEe liability it gave rise to was not
per seprincipal or accessorial and cannot be transptsddadership cases such as
bordevic. The caselaw must be viewed as turning on thécpéar wording of
CCL10.

COGENT REASONS IN THE INTEREST OF JUSTICE TO ABOLISH JCE IlI

68.

69.

70.

The frailty of the Appeals Chamber’s reliance ostg/WII cases is most evident in
relation to the existence of JCE Ill. This issueses for the Appeals Chamber’s
consideration in two ways. First, the Trial Chamisdied on JCE Il as an alternative
to JCE | for some specific crime sitésand more generalf’ Secondly, the
Prosecution, in its appeal, asks the Appeals Chatohese JCE 11l to enter additional
convictions for rape as a form of persecution. réfaee, even ibordevi¢’'s appeal is
unsuccessful such that his convictions remain dudied on the basis of JCE I, this
challenge to existence of JCE lll has to be decidedrder to dispose of the
Prosecution’s appeal.

The Pre-Trial Chamber of the Extraordinary Chamberghe Courts of Cambodia
recently rejected th€adic Appeals Chamber’'s methodology and conclusion dkeo
existence of JCE If® That Chamber concluded that the authorities detia in
Tadi¢ did not constitute a sufficiently firm basis to ctude that JCE Ill formed part
of customary international laW/? The Appeals Chamber is respectfully invited to

revisit its analysis iffadi¢ and follow the ECCC'’s lead.

In order to hold that JCE Il exist¥adic relied on two British case&ssen Lynching
andBorkum Island The authority of each case is questionable.r& flenot even a
reasoned judgement iBorkum Island. Indeed, the case was decided by military
officers rather than anyone legally qualififd. In Essen Lynchinghere is no

% It is noted that the discussion of U.S. casesthaadingle British case &chonfeldn the 1949 Law Report of
the UN War Crimes Commission summing up at Volumé& K.96, contains certain similarities to JCE.

97], paras.2139,2141,2145,2147,2153,2158.

10077, para.2158.

1011t approved of th@adi¢ Appeals Chamber’s conclusions as to the existehd€i | and I.

192 ECCC Decision, para.83.

103 seekoessler, p.190, where he explains that in thie dawas composed of seven officers, none of whath
legal training.
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indication that the prosecution relied on commorsigle and there were no
conclusions by a Judge Advocate so it is uncleatwiens resstandard the Tribunal
applied. The authorities relied upon Tradic do not demonstrate consistent state
practice oropinion juris in order to establish that JCE Ill exists in cuséoy

international law.

Nor is there any support in the Nuremberg Chasedgement or CCL10 for JCE IIl.
Moreover, the ICC Statute (relied uponTiadic) explicitly rejects JCE Ill as noted
above. There are therefore compelling and cogem$ores to revisit the Appeals
Chamber's previous decisiofi$ as to the existence of JCE Il in customary

international law.

JCE CANNOT BE A FORM OF COMMISSION IN LEADERSHIP CASES

72.

73.

74.

In Milutinovi¢ et al. the Appeals Chamber held that JCE is a form of cmsion
giving rise to principal (as opposed to accesspliility.'% It is submitted that the
development of JCE sinceadi¢ has led to conceptual confusion in the prosecutions
of high-level accused. Consequenibgrdevi¢ has been convicted cbmmittingthe
Indictment crimes, thus receiving a higher sentethem would have been the case

had his liability been characterised as that cf@rdary party.

By contrast to its conclusion iMilutinovi¢ et al.,in Brdanin, the Appeals Chamber

noted as follows:

The jurisprudence of the Tribunal traditionally etgs a conviction
for JCE with the mode of liability of “committinglinder Article
7(1). The Appeals Chamber declines at this timaddress whether
this equating is still appropriate where the acduseconvicted via
JCE for crimes committed by a principal perpetrattio was not
part of the JCE, but was used by a member of tie'¥C

Most recently, thérajiSnik Appeals Chamber noted thBitganin had “left open” the
qguestion of whether equating JCE with “commissias” appropriate where the

194 For exampleKaremeraJCE Decision.
195 Ojdani¢ JCE Decision, paras.20,31.
1% Brganin AJ, fn.891.
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accused is convicted via JCE for crimes committgdalprincipal perpetrator who
was not part of the JCE, but was “used by a merbgre JCE™®" But the Appeals
Chamber declined to consider the point any furtitethe basis the Trial Chamber did
not err in convicting him under Article 7(1) so JOEounsel had failed “to

demonstrate how the alleged error invalidated tfi@ Judgement*’®

The suggestion iBrdanin andKrajisnik is inconsistent witlTadic andMilutinovi¢ et

al. This incoherence support®ordevi¢’s submission that JCE is not clearly
established in customary international law in limgh the principle of legality, in
particular in leadership cases where the physiegbgirators are not members of the
JCE. Thelustice RuSHAandEinsatzgruppertases alone are an inadequate basis to
sustain JCE liability in leadership cases for #@sons given above.

Finally, by erroneously holding th&ordevic committed the Indictment crimes, the
Trial Chamber mischaracteris@brdevi¢’s liability and, in all probability, imposed a
higher sentence than would have been the case held Isbility been more

accurately characterised.

CONCLUSIONS AND RELIEF SOUGHT

17.

SinceTadi¢ and the interlocutory decision Milutinovi¢ et al.,the Appeals Chamber
has repeatedly relied on those two decisions ta tiodt JCE is a theory of co-
perpetration giving rise to principal liability @& form of commission under Article
7(1) of the Statute. Academics and practitionersehaoted a “very evident
reluctance” to re-examine the purported sourcescudtom in Tadiéc and have
described thiss “certainly unfortunate” and a “great pity*®> Writing in a separate
opinion inMilutinovi¢ et al, Judge Shahbuddeen acknowledged that the reasioning
Tadi¢ (on which he sat as well) could “bear improvemént” But the majority could
not be tempted into improving that reasoningordevic was erroneously convicted

197 Krajisnik AJ, para.664.

1981d., para.665.

19 Boas, Bischoff & Reid, p.25, citing Powles, p.615.

10 Ojdani¢c JCE Decision, Separate Opinion of Judge Shahalendgara.1.
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and sentenced on the basis thatbmmittedthe Indictment crime$:! The Appeals

Chamber is respectfully invited to:

a. re-assess the merits of its analysisTiadic and quash all obordevi¢'s

convictions to the extent that they rely on JCEerahtively,

b. quash any ofbordevi¢’'s convictions that are found to (pursuant to other
grounds of appeal) rely upon JCE III; alternatively

c. clarify that JCE is a form of accomplice liabilinather than a form of
commission so thadordevi¢’s responsibility is properly characterised and his
sentence accordingly reduced.

117, para.2230.
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GROUND 3: ERRORS OF LAW AND FACT AS TO THE NATURE,
TIMING AND MEMBERS OF THE ALLEGED JCE

78.  Any finding of a common purpose necessarily requalarity as to:

a. the nature of the common plan;
b. the point in time at which it existed; and

c. its constituent members.

79. If any one of these factors is absent, it is impgmego sustain a finding that a JCE
existed. That is why each of these elements (ahdrg) are material facts which

must be clearly pleaded in an indictmé&ft.

80. In relation to (a) the nature of the common plaaanatter of logic there must be a
meeting of minds for there to be a common purpoBeere must, therefore, be total

clarity as to the nature of the plan in order timleish a common state of mintf

81. Inrelation to (b) th&rajiSnik Appeals Chamber quashed numerous convictions under
JCE | because of a lack of clarity as to when frtlexpanded” crimes came within
the object of the JCE*

82. In relation to (c), inKrajiSnik the Appeals Chamber held that the Trial Chamber’s

identification of “rank and file” JCE members wasgermissibly vagué'®

APPLICATION To DORDPEVIC'SCASE

83. In Dbordevi¢’s case, the Trial Chamber’s findings are imperthlgsvague in relation
to each of (a), (b) and (c). Therefore, the T@aamber was not entitled to conclude
that a JCE existed.

12 5ee Sindi AJ, para.22GacumbitsiAl, paras.163,16 KrnojelacAJ, paras.116-11Kvocka AJ, paras.28,42;
Stakt AJ, para.66.

13 Krajisnik AJ, para.707.

141d., para.169

151d., para.157.
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As to thenature of the common plan in one place the Trial Chamber held that the
purpose of the JCE was to alter the ethnic balafcKosovo so as to “ensure
continued Serbian control over the provin&€”. Then it held that the purpose of the
JCE was to “regain control over the territory of¥%6wo”**’ These findings are
inconsistent. The second presumes that controlbkas lost. The first does not.
Which was it? Did different people have differ@uirposes as regards different areas

of Kosovo depending on whether control had beendosot?

The clarity of the Trial Chamber’s findings deteated further. It held that the
objectives of the JCE “evolved” throughout the admmonflict from revenge to
retaliation to destroying the KLA once and for'afl. This is too loose a peg on which
to hang criminal responsibility. IKrajiSnik the Appeals Chamber required that any

evolution be agreed upon by the JCE memb&rs.

As to thepoint in time that the JCE existed in one place the Trial Chamber held
that the JCE came into existence no later thanatgnl®99 and thabordevi¢ and
others used the bombardment of Serbia from 24 Ma®8&9 onwards as a window of
opportunity in which to implement the JCE. On the other hand, the Trial Chamber
directed itself to authority to the effect that @E) can arise extemporaneou$ty.
These approaches are contradictory. Either thalsigm of hundreds of thousands of
civilians was pre-planned or it was not. Withoutlaar finding as to which, no

conviction should be sustained.

As to theconstituent members of the JCE on the one hand the Trial Chamber
identified certain specified individuals includimprdevic*?% on the other hand, the
Trial Chamber made vague references to the plastiegiamong “senior political,
military and police leadershig®® The latter finding is no better than the “ranidan
file” rejected as impermissibly vague iKrajisnik.'** But the Trial Chamber

1677, para.2003.

1777, para.2005.

18717, para.2007.

19K rajisnik AJ, para.163.
12077, paras.2025-2026,2134.
12177, paras.1862,2007.
12273 para.2127.

1237), para.2051,2126.

124 Krajisnik AJ, para.157.
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introduced yet further uncertainty by concludingttht was “unable to make an exact
determination as to who were participants and whevewperpetrators2®> With
respect, what a criminal conviction demands isearcfinding as to who is in a JCE
and who is not. In the circumstances, and sulige@ordevi¢’s other grounds of
appeal, the Appeals Chamber should restrict thal ©fhamber’s findings as a matter

of law to the individuals it was able to specifigatentify.
CONCLUSIONS AND RELIEF SOUGHT

88.  The Trial Chamber erred by deploying a fluid conaap]JCE that is not supported by
customary international law and violates the ppienf legality. Neither the Appeals
Chamber nor the parties can be required to engagpeculation as to the nature,
timing and members of the central basis of crimiiadlility used to convicbordevic.

Convictions cannot be sustained on such a basiglamgl they must be quashed.

157, para.2128.
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GROUND 4: ERRORS OF LAW AND FACT IN FINDING THAT A

‘PLURALITY OF PERSONS” EXISTED

89.

90.

91.

92.

It is well-established law that a JCE requires thatlurality of persons act together

pursuant to an agreement. The agreement may, o§e&due inferred?®

The caselaw provides the test to ascertain whethmrmber of people are a JCE as
opposed to disparate individuals acting on thein @mw pursuing divergent purposes.
The test is a demonstration of joint action wherdi®yJCE members act in unison in
pursuit of the common erfd’ This allows the inference that a common purpose

exists.

It is respectfully suggested that the above tesblues two stages. First, did a
plurality of persons act in unison? If yes, waat floint action in pursuit of a criminal

purpose or involve the commission of the indictaches.

In this case, the Trial Chamber identified certsprecific individuals as comprising
the JCE?®

d. Within the “political component” the Trial Chambieentified:
i. Slobodan MiloSe, President of the FRY;
ii. Nikola Sainové, Deputy Prime Minister of the FRY responsible for

Kosovo.

e. Within the “MUP membership” the Trial Chamber idéet:
i. Vlajko Stojiljkovi¢, Minister of the Interior;
ii. the Accused Vlastimibordevi¢, Chief of the RJB;
lii. Radomir Markow, Chief of the RDB;
iv. Sreten Luké, head of the MUP Staff for Kosovo;

v. Obrad Stevanovj chief of the RJB Police Administration; and

126 Stakit AJ, para.64Vasiljevic AJ, para.100.

127 See KrajisnikAJ, fn.418;Brdanin AJ, para.418Kvocka AJ, paras.96,11 ¥ asiljevi: AJ, paras.100,108-109;
KrnojelacAJ, para.31Tadi¢ AJ, para.227FurundzijaAJ, para.119.

1287) paras.2127.
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vi. Dragan lIg, chief of the RIJB Crime Police.

f.  Within the “VJ component” the Trial Chamber idei@d:
i. Dragolub Ojdang, Chief of the VJ General Staff/Supreme Command
Staff;
ii. NebojSa Pavko¢i Commander of the VJ 3d Army;
lii. and Vladimir Lazarevi, Commander of the Pristina Corps.

But the Trial Chamber erred in law and fact wheseasing whether the above
individuals acted in unison; and even if they dal & unison, whether such joint

action was in pursuit of a shared criminal purpose.

DID THE IDENTIFIED INDIVIDUALS ACT “I N UNISON"?

94.

95.

96.

The Trial Chamber correctly noted that, despite dtlzeme required by the relevant
legislation and orders issued by the Chief of thené€al Staff and President
MiloSevi¢, the MUP was not re-subordinated to the’¥?J The Trial Chamber failed
to consider this important finding when considerimpether the VJ, MUP and

civilian leadership acted “in unison®

It is submitted that the conflict demonstrated g tefusal to resubordinate the MUP
to the VJ, even subject to an order from Presid&ifaSevi¢, fatally undermines the
Trial Chamber’s conclusion that the leadership cdaateunison. The clear evidence
before the Trial Chamber was that they did note Tihding that MUP and VJ forces
were nevertheless coordinated by the Joint Comhiandoes not alter this

submission. Coordination can fall short of unison.

Moreover, the Trial Chamber identified Ojdaraind Lazarevi as being members of
the JCE, but their innocence, in this respect, dlesady been established by the

Tribunal®** the Office of the Prosecutor did not appeal thicision*®* No

12977, paras.261-263.

13077, para.2126.

1817, para.264.

132 Milutinovi¢ TJ, Vol.3/paras.618,919.

133 Milutinovi¢ et al, Public Redacted Brief filed 21 August 2009.
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reasonable Trial Chamber could have concluded@j@dni and Lazarevi acted in
unison with other JCE membér$. There was no more evidence before the Trial
Chamber inbordevi¢’s trial than was before the Trial ChamberMilutinovi¢ et al,

yet the Trial Chamber in that case held that tles&sution had failed to establish that
Ojdant and Lazarewi acted in unison with JCE members. A differenultesould
not reasonably be reachedbwrdevi¢’s case. A lower standard of proof should not
be applied to the membership of Ojdaand Lazareviin any JCE ibordevi¢'s case
than was applied in their own case. In any evketet was no adequate basis upon

which to reach a different conclusion.

WAS ANY JOINT ACTION IN PURSUIT OF A CoMMON CRIMINAL PURPOSEOR INVOLVING

THE CoMMISSION OF THE INDICTMENT CRIMES?

97.

98.

The Trial Chamber held that each of the alleged at&#nbers acted pursuant to a
common criminal objective. It is submitted that, an issue as central as the joint
action in pursuit of a common purpose, the appradany Trial Chamber must be to
assess the conduct of each person in detail, cempuaith the conduct of the other
alleged JCE members in order to conclude whetlarglrson acted in pursuit of the

common purpos&> The Trial Judgement fails in this respect.

The Trial Chamber did refer to the establishingtioé Joint Command and the
planning of military operations at the VJ CollegiuBupreme Defence Council, VJ
General Staff, MUP Collegium and Ministerial Stédf Kosovd®® and also referred

to the involvement of some JCE members in the antnt of crimes. There are
difficulties with the Trial Chamber’'s approach. felation to the preparations for
military action in early 1999, these equally sugpoint action in pursuit of legitimate
targets, namely the KLA or NATO. Indeed, thidutinovi¢ et al. Trial Chamber was

unable to conclude that the actions of Ojdarid Lazarew™’ at that time reflected a

13477, paras.2127,2211.

135 For example, compare the approach of the AppehismBer inKrajisnik , which separately assessed the
conduct of General Ratko Mlad{paras.250-262); Gojko Klkovi¢ (paras.263-264); Jovan Mijatév{paras.
265-267); Vojin Vékovi¢ (paras.268-270); Vojo KupreSanin (paras.271-2R3dislav Bdanin (paras.273-
275); LjubiSa Sawi (paras.276-278); Veljko Milanko¥i(paras.279-282).

1367, paras.2126-2128.

137 Milutinovi¢ TJ, Vol.3/paras.618(0jdat)i919(Lazare\d).
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shared criminal purpose. In relation to the conveat of crimes® the Pordevic
Trial Chamber was unable to conclude that the astf Luki established that he
shared that aspect of a criminal purpbSe.The Trial Chamber’s approach did not
satisfy a test of joint action in pursuit of a JCE. higher threshold is necessary in

order for criminal liability to be imposed.

CONCLUSIONS AND RELIEF SOUGHT

99. The Appeals Chamber is invited to quabrdevi¢’s JCE convictions on the basis
that the Trial Chamber failed to establish the ssagy joint action on the part of all

those individuals that it concluded were membelthefJCE.

138 See infraSub-ground 9(G).
1397, para.2120,[REDACTED].

15 August 2011
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GROUND 5: FAILURE TO ESTABLISH THE ALLEGED SHARED

COMMON PURPOSE

100.

101.

The purpose of the JCE alleged by the Prosecutamthe modification of the ethnic
balance of Kosovo in order to ensure Serb confrthe province*® This necessarily
required proof that the JCE members, includiradevi¢, intended to expel Kosovo
Albanians on germanentbasis. Anything less, such as an intention toekxpm a

temporary basis, would be insufficient. A tempgrshift in the ethnic balance would
not achieve the stated purpose because, on theddtasr’'s own analysis, Serb

control would be lost the moment Kosovo Albaniagtsimed.

While the Appeals Chamber has held that the crifngdeportation does not require
the demonstration of an intention to expel on anaerent (as opposed to temporary)
basis'*! in this case, in order to find the purpose of I& as alleged)ordevi¢ and

the other JCE members had to be proven to possesgions of a permanent nature.

FAILURE To FIND THE NECESSARY SHARED PURPOSEBETWEEN JCE M EMBERS

102.

103.

The Trial Chamber prefaced its analysis by exptgnihat its findings were
persuasive evidence of a “common plan by the ledgeiof the FRY and Serbia ... to
modify the ethnic balance in Kosovd'™ The Trial Chamber identified seven

“critical elements” as evidence of that common psed*

While the seizing and destruction of IDs was fotmdbe the strongest indication of a
plan to prevent the Kosovo Albanians from returrlifighe Trial Chamber seriously
erred in its analysis. A review of the crimebasgngss evidence shows that
numerous witnesses did not even mention such peaatid, even more significantly,

the Trial Chamber found at least eight witness&®m six different municipalities —

140 Fourth Amended Indictment, para.19.

141 Despite other Indictments before the ICTY allegit€Es involving the permanent removal of a permanen
group, this appears to be the first time that agument has been framed in this way before the Appea
Chamber: compar&rajisnik Indictment, para.4, and the decision of the App&tismber inKrajisSnik AJ,
para.304.

14273, para.2007.

1437, para.2008.

14473, para.2080.
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did not have their IDs taken when leavitfy. These findings undermine the Trial
Chamber’s conclusion as to the widespread andmgsie nature of this activity. The
Trial Chamber failed to consider and exclude thespmlity that the instances of
destruction of identification documents was equatbynsistent with a relatively
frequent hostility and ill-discipline amongst lownking members of the VJ and/or

MUP in the border areas rather than proof of acgadt a higher level.

104. The Trial Chamber’s findings are inconsistent amatiequately reasoned. Instead of
scrutinising the intentions of the alleged JCE mersbits approach throughout was
to make imprecise references to “senior leaderétfipt, as above, “FRY and Serbian
governments”. Elsewhere, the Trial Chamber righ#id that a senior leadership role
did not necessarily mean that any given indivicskared any common purpose. For
instance, it rightly held that membership of thenl&Command did not equate to
membership of the JCE

105. Finally, the Trial Chamber made no finding as tevitbe intentional displacement of
Kosovo Albanians on an internal and/or temporaigisoaupported the conclusion that

the purpose of the JCE was to permanently alteetineic balance of Kosovo.

106. There is, therefore, a gap in the Trial Chambenalysis of its “critical elements” in
that it did not establish that the identified JCEEmbers shared an intention to
permanently expel Kosovo Albanians. Moreover, thealTJudgement did not
scrutinise the alleged members’ states of mindstaldish that they indeed intended
to kill and persecute Kosovo Albanians. Such scyuwvould have been a necessary

step before concluding that the JCE was actuatbbéished.

14577, fn.1857(Orahovac-Albanian bordgthe witness’s identification card was not takeénom het); TJ,
para.643(Srbica-Qafe e Prushit crossitigo documents or money were demarijegara.724 (Suva Reka-
Albanian borderat the border there were men wearing uniformsgaal ‘police’, thepeople were not searched
and ‘nho identification papers were taken from th&mpara.777(Kosovoska Mitrovica-Montenegro crossi
witness and others allowed to keep }Dgara.822(Pristin®eneral Jankovi crossing there waso evidence
that the witness was forced to hand over his ifieation documen)s para.1075(UroSevaBeneral Jankovi
crossing witness testified that his personal documents were not nakem him”); para.1095(UroSevac-
beneral Jankovicrossing “policemen checked a few of the identification damisiand handed them back to
the peopl®); para.1099(UroSevac-FRYOM bord§n]o identification documents were taken from thgm.
“65eee.g., TJ, para.2051.

1477), para.2124.

Case No: IT-05-87/1-A 40 15 August 2011
Redacted Public Version



1462

CONCLUSIONS AND RELIEF SOUGHT

107. The Trial Chamber did not establish a common pwpisared by the alleged JCE
members to permanently expel Kosovo Albanians fibosovo. bordevi¢’'s JCE

convictions should therefore be quashed.
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GROUND 6: ERRORS OF LAW AND FACT WHEN ATTRIBUTING
PERPETRATORS’' CRIMES TO JCE MEMBERS

THE TRIAL CHAMBER 'S APPROACH

108. The Trial Chamber did not seek to identify whethiee physical perpetrators of
crimes were members of the JCE. Indeed, it satittwas “unable to make an exact
determination as to who were the participants ahd were perpetrators,” although it
was “clear that certain members” of units “workedédther in the implementation of
the common purposé®® Instead, the Trial Chamber sought to apply aspetthe
recent Appeals Chamber judgementsBi@anin and Krajisnik: it held that crimes
could be attributed tdordevic when at least one member of the JG&edthe

physical perpetrators in accordance with the compian*°

109. Two submissions are made below.

110. First, even if JCE liability exists in some form in coistary international law, it does
not exist in leadership cases in the form describgdthe Appeals Chamber in
Brganin, Martic andKrajiSnik. There are compelling reasons to either (i) deparhf
or (ii) clarify the approach in those cases.

111. Secondand in any event, the Trial Chamber did not apipéystandard it espoused. It
simply imputed crimes tdordevi¢c on the basis of the affiliation of perpetrators
(MUP, VJ, etc.). Such an approach is erroneous angdstifiably magnifies

bordevi¢’s criminal responsibility.
THE APPEALS CHAMBER SHOULD DEPART FROM BRBPANIN, MARTIC AND KRAJISNIK
112. In Stakt, the Trial Chamber rejected JCE liability. Insteadipplied a mode of

liability which it termed “co-perpetratorship” (caomtting “jointly with another

person” by virtue of being in control of the crimeThe Appeals Chamber reversed

1487), para.2128.
1497, para.1866.
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the Stake Trial Chambersua sponte It then applied and substituted convictions on
the basis of JCE?

Meanwhile, the Prosecutor sought to amend the timdint in Milutinovi¢ et al. (at
that stage the operative indictment agaistrdevic) in light of the Staké Trial
Judgement. It sought to allege a mode of liabityich it described as “indirect co-
perpetration”. Paragraph 22 of the proposed Intkcit alleged that the accused were
liable as indirect co-perpetrators based on th@int control” of the physical
perpetrators of crimes. THdilutinovi¢ et al. Trial Chamber rejected any theory of

“indirect co-perpetration” as not being establisiredustomary international lai*

Turning to theBrdanin case, the Trial Chamber, presided over by JudgesAgvas
particularly concerned about the link between Heyrel accused and physical
perpetrators being too attenuated in leadershipscatt considered that JCE was not
an appropriate mode of liability because of thetr@srdinarily broad” nature of that
case where the accused was structurally remote thernnderlying crime¥? It held
that there must be an understanding or agreemeaweée the perpetrator and the

leader*>®

On the back of theBrdanin Trial Judgement, General Ojdanchallenged the
Tribunal’s jurisdiction to hold a defendant liabite participation in a JCE which did
not include the physical perpetrators. TW#utinovi¢ et al. Trial Chamber declined
to decide the jurisdictional challenge in the sateeision mentioned above. Butin a
Separate Opinion, Judge Bonomy suggestedBh#&nin had been wrongly decided
at first instance. He outlined his view that noding decision of the Appeals
Chamber would prevent a participant in a JCE bé&wngd guilty as a co-perpetrator
for crimes committed by other persons. He reasametthe basis of his assessment of
the Justiceand RuSHAcases>* He did not consider what weight he could properly

place on those authorities.

10 stakit AJ, para.62.

31 ojdani¢ Indirect Co-Perpetration Decision, para.37.

152 Brdanin TJ, para.355.

1531d., para.344.

154 SeeOjdani¢ Indirect Co-Perpetration Decision, Separate OpimibJudge Bonomy, paras.15,31.
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116. The Brdanin Appeals Chamber followed Judge Bonomy’s assessofetfie Justice
andRuSHAcases and, reversing the Trial Chamber held thapecific agreement is
necessary between the accused and physical pegeetra Curiously, however, the
Appeals Chamber rationalised JCE liability in thesgumstances on the basis of
control over the crimé&® The Appeals Chamber held that those individuat® w
physically commit the crimes do not need to be mamilof the JCE if those senior
political and military leaders participating in $uan enterprise use them as mere
“tools” to carry out the crimeS’ The Appeals Chamber further held that:

[1]t has to be shown that the crime can be imptteone member of
the joint criminal enterprise, and that this membevhen using a
principal perpetrator— acted in accordance with the common plan.
The existence of this link is a matter to be assss1 a case-by-
case basi$>®

117. It is respectfully submitted that the Appeals Chant approach inBrdanin is
inconsistent with its earlier decision Btaké. The mode of liability applied in
Brdanin is indirect co-perpetration by another name. Téedérship JCE is liable
because of its control over the physical perpetsatoThis is precisely what the
Appeals Chamber rejected 8také. The inconsistency betweetaki: and Brdanin

is a cogent reason not to rely on the latter ¢&se.

118. Another reason is that Judge Cassese, one of thergaof JCE jurisprudence, has
written extra-judicially that to extend criminahbility to instances where there was
no agreement or common plan is to “excessively denathe notiort®® For Judge
Cassese, JCE should not be relied on for senidrgadland military leaders when the
prosecution alleges “vast criminal enterprises’andhthe fellow participants may be

‘structurally or geographically remote from the ased”*** Another of the fathers

155 Brganin AJ, para.418.

19614, para.410,412-413.

1571d., para.412.

13814, paras.413(emphasis added).

159 QOlasoloCriminal Responsibility p.202, describes the approach of fBefanin Appeals Chamber as
embracing the notion of “joint criminal enterprigethe leadership level” and creating a “sui geneariant of
‘indirect co-perpetration™

180 cassese-JCE, p.126.

1%11d., p.133.
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of JCE jurisprudence, Judge Shahabuddeen, alda 8atfanin. He dissented from

the majority’s novel application of JCE

ALTERNATIVELY , THE APPEALS CHAMBER SHOULD CLARIFY BRBPANIN, MARTIC AND

KRAJISNIK

Brdanin Appeal Judgement

119. As noted above, thBrdanin Appeals Chamber relied on perpetrators being ased
“tools”, implying a high degree of control over thedividual crimes. Deep
uncertainty exists in leadership cases as to thareeof the link that must be
established between a high-level accused and tlgeigath perpetrators of crimes.
What does it mean for a JCE memberus® the physical perpetrator to commit a
crime? Judge Meron sought to provide some guidaneeseparate opinion, but his
views were not adopted by the majorify. It is submitted that to use perpetrators as
tools to commit a crime requires a demonstratioa bfgh degree of control over the
crime: the physical perpetrator is used to comhatdrime.

Marti ¢ Appeal Judgement

120. In Marti¢ the Appeals Chamber approved the following formafaput forward by
the Trial Chamber in the same case:

It is not required that the principal perpetratofshe crimes which
are part of the common purpose be members of a XPEaccused
or another member of a JCE may use the principgdgbeators to
carry out theactus reusof a crime. However, “an essential
requirement in order to impute to any accused merabéhe JCE
liability for a crime committed by another persarthat the crime in
guestionforms part of the common criminal purposeThis may
be inferred,nter alia, from the fact that “the accused or any other
member of the JCE closely cooperated with the ai@erpetrator

in order to further the common criminal purpo$¥'”

162 5eeBrdanin AJ, Partially Dissenting Opinion of Judge Shahalmend para.18.
1831d., Separate Opinion of Judge Meron.
14 Marti¢ AJ, para.68(emphasis added), approwtayti¢ TJ, para.438.
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The Marti¢ Appeal Chamber held that the Trial Chamber ha@diaib make an explicit
finding on how members of the J@&EBedphysical perpetrators. This was an error but,

on the facts of that case, it did not invalidate idgement®®

However, the Appeals
Chamber held that no link was established betwég thembers and some armed
structures and paramilitary unit® The Marti¢ Appeals Chamber held that the
approach of thestaké Appeals Chamber was instructive to considering térett is
reasonable to impute certain crimes to an accusezhort, whether crimes committed
by forces “under the control” of JCE memb&t¥s. This appears to undermine the

submission above.

Moreover, the approach Marti¢ is at odds with th&imaj Appeal Judgement, which
held that under JCE lll the perpetrators need tmbmbers of the JCE. limaj, the
accused Bala was not convicted of crimes in a chegause they were committed by
“outsiders”. Therefore, even if Bala was a membiea JCE he could not be held
responsible for their crimé&® In Marti¢, the Appeals Chamber adopted a much
broader approach to impute crimes on the basi<C& Ul. Curiously, theMarti¢
Appeal Chamber did not cite or consider thmaj Appeal Judgement on this point,

although it considered it elsewhere in relatiopéoipheral issues.

For the above reasons, tMarti¢ Appeal Judgement is of limited assistance. The
Trial Chamber therefore erred by relying on it flois aspect of JCE liabilit}?° as did
the Appeals Chamber itself Krajisnik.* "

KrajiSnik Appeal Judgement

123.

In KrajiSnik the Appeals Chamber held that the establishmeat lofk between the
crime and a member of the JCE is a matter to besasd on a case-by-case basis. It
said that,

1851d., para.181.

166 Id

%71d., para.169.

188 | imaj AJ, paras.118-119.
197, para.1866.

10 Krajisnik AJ, para.235.
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Factors indicative of such a link include evidertbat the JCE
memberexplicitly or implicitly requested the non-JCE merabto
commit such a crime or instigated, ordered, encogea, or
otherwise availed himself of the non-JCE memberdommit the
crime!™

The Appeals Chamber found that the Trial Chambemait explicitly state that JCE
members procured or used principal perpetratorcdmmit specific crimes in
furtherance of the common purpose, but in the onstances of the case this did not
invalidate the judgement “because the Trial ChandiBerwise established a link
between JCE members and principal perpetrafdfs”.

124. At trial in KrajiSnik, the Prosecution had indicated factors to disistgthe situation
where a perpetrator committed a crime pursuanti@B as opposed to on his own.
The Trial Chamber had applied a standard of whether JCE member had
“procured” the perpetrator to commit the crime. eThppeals Chamber held that this

standard corresponded in substance to that outiinBd7anin "3

125. TheKrajiSnik Appeals Chamber proceeded to review the Trial Cleaimliindings in
order to see whether the link was established amethver perpetrators wetsed by
JCE members. It quashed KrajiSnik’s convictionsdlation to a significant number
of crime sites. The specific connections to theialcexecutors were examined and
convictions for crimes which had not been committed JCE members using

principal perpetrators in furtherance of the commarpose were quashét.

THE TRIAL CHAMBER FAILED TO APPLY BRPANIN, MARTIC AND KRAJISNIK

126. Applying the above t®ordevi¢'s case, the crimebase section of the Trial Judgéme
merely highlights the affiliation of physical petpsgors (e.g. MUP or VJ or even
more broadly “Serbian forces” where there was ifnsieht evidence regarding which
specific forces were involvétf). The Trial Chamber failed to demonstrate howheac

physical perpetrator wassedto commit the crimes that they committed. The Trial

1 Krajisnik AJ, para.226(emphasis added).
17214, para.237.

131d., para.236.

1741d., paras.249-283.

157, para.6.
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Chamber extendetbordevi¢’s liability far beyond that envisaged Brdanin and
KrajisSnik. The Trial Judgement contains no explanationretise as to how all the

crimes that were committed in Kosovo were fairlyiatited tobordevic.

Towards the end of its Judgement, the Trial Charobecluded that “... the VJ, MUP
and associated Serbian forces were used by JCE emgmim coordination, to
implement the common plad™ It suggested that the purpose of all operatioves*
to perpetuate the crimes establish¥d.” It held that the overall common plan was
directed by at least the core members of the JOBSupnt to a plan to alter the
demographic balance of Kosovo by a campaign obteand violencé’® It implied
that the crimes were committed in the course ofpgl@@ned and coordinated actions
by Serbian forces, and that the vague languageh@det ordersencouragedan

interpretation that they should be implemented fiyiocal means.”

The Trial Chamber’s approach was itself too vagé@enbiguous language falls far
short of using perpetrators as tools. The Triahi@ber failed to demonstrate that
perpetrators were used by a JCE member and howafdr crime site. Its ultimate
suggestion that “the vast majorit§® (i.e., notall) of crimes were part of the common
design reveals that it failed to perform this neeeg step. If another individual
encouraged crimes through ambiguity, it is difftcid see how that is fairly

attributable tdordevic.

CONCLUSIONS AND RELIEF SOUGHT

129.

The Appeals Chamber is invited to quash albofdevi¢’s convictions on the basis
that he was convicted upon a flawed extension d&;J&ternatively, the Appeals
Chamber is invited to quadbordevi¢’s convictions because the Trial Chamber failed
to scrutinise and attribute responsibility by shagvhow each crime was committed

by tools of JCE members.

17677, para.2051.
Y777, para.2069.
1787), para.2128.
197, para.2132.
1807, para.2136.
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GROUND 7: ERRORS OF LAW AND FACT WHEN FINDING THAT

MURDERS AND PERSECUTIONS FELL WITHIN JCE |

130.

131.

132.

133.

The Trial Chamber erred when concluding that allthe# crimes established were
“clearly within the object of the JCE*" and holding that the crimes of murtfér

(Counts 3 & 4) and persecutidi (Count 5) fell within JCE I. There was an
inadequate evidentiary basis upon which to maké suiinding. The Trial Chamber

failed to establish that each member of the JCEeshie necessargens rea

This error invalidated the Trial Judgement becaauskCE that plans to murder and
persecute is more serious than one in which instamd those crimes are merely
foreseeable. The mode of liability by whiBlordevi¢c was convicted is thus relevant
to his sentenc®’

For liability pursuant to JCE I, the members must gursuant to a common
purpose” and “possess the same intent to commitneecor underlying offence'®®
The Appeals Chamber has held that, “as far asdBe liorm of JCE is concerned, an
essential requirement in order to impute to anyused member of the JCE liability
for a crime committed by another person is thatctimae in questiofiorms part of the

common criminal purposg®®

Further, as relevant to persecution conviction)€e the criminal object consists of
a crime requiring specific intent, the Prosecunaumst prove not only that the accused
shared with others the general intent to commituhderlying offence [...put also
that he shared with the other joint criminal enterige members the specific intent

required of the crime or underlying offence'®’

18177, para.2152but cf. para.2153: ‘alternative’ finding that Counts 3-8re only a ‘natural and foreseeable’
consequence.

1827, para.2137.

1837, para.2149 (deportation/forcible transfer)ap2t51 (wanton destruction).

184 See VasiljeviAJ, para.182.

185 Tadi¢ AJ, paras.197,22®rdanin AJ, para.365.

186 Brdjanin AJ, para.418(emphasis added).

187 Milutinovi¢ TJ, Vol.1/para.109(emphasis addese alsdvocka AJ, para.110.
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M URDERS AND PERSECUTION BY MURDER WERE NOT INTENDED WITHIN THE JCE

134.

135.

136.

The Trial Chamber held that the crime of murder wskablished in 10 locations in
Kosovo resulting in the death of not less than ##viduals®® and this lead to a
clear inference that murder was an intended parthef JCE. It is respectfully
submitted, however, that these numbers alone dalshort of showing that murder
was within a JCE plan. While not a happy submissmmake, had murder been a
central plank of the alleged JCE, far larger nummbesmould have been killed
throughout Kosovo and this, coupled with the refatrarity of mass killings in
Kosovo compared to other conflicts, leaves openitference that murder was not

within the aim of the alleged JCE.

Consider that the findings of murder occurred ihy@®even out of 14 municipalities
considered, and most appear to have taken plad#ages rather than major citié%
Two locations (Izbica and the Carragojs valley)aact for nearly 60% of the total
murder victims of the Trial Chamber’s findings. €Be facts are inconsistent with a

wide-ranging plan to kill Kosovo Albanians.

The Trial Chamber inMilutinovi¢ et al. recognised as much when, on virtually
identical fact§®, it held that the crimes committed in Kosovo dgrthe Indictment
period followed “a clear pattern of displacementied Kosovo Albanian population,
but not of murder, sexual assault, and destruafocultural property.*** This is an
important finding as th®ordevi¢ Trial Judgement makes no analysis of the intent of
the other members of the JCE. It fails to outline “essential requirement” that JCE

members share the intent for the agreed crifffes.

1887, para.1780.

189 Murders occurred in 7 municipalities (Orahovati&, Suva Reka&)akovica, K&anik, Viitrn, Podujevo)
out of 14 and mostly in the villages (exceptbiakovica town, Podujevo and Suva Reka; ircitfa not in a
town itself, but in a convoy). There was not anyrdau in relation to major cities (also nothing imet
municipalities) of: PriStina, Prizren, &eKosovska Mitrovica, UroSevac, Gnjilane municipaland De&ani

municipality.

19 Of the above-listed murders, nearly all were @si@blished iMilutinovi¢ et al

191 Milutinovi¢ TJ, Vol.3/para.94seeTJ, fn.7435: the Trial Chamber recognized thesdifiigs, but only in
consideration of sentencing.

192Brdanin AJ, para.418.
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137. In principle, this has lead to some unsustainaklsults not only for the Trial
Judgement, but for this Tribunal. While thBlutinovié et al. Trial Chamber could
not conclude that any of Pavkeéyi_uki¢, Lazarevé, Ojdant or Sainové intended to
kill, the bordevi¢ Trial Chamber has utilized the orders and commarideese men
to manifest an inference of intention to murdert tvas then transferred to the JCE

® Most notably, Lazaretis was found to have commanded the

and Pordevi¢.*
Carragojs valley operation (“Operation Reka”), a®ntioned in the previous
paragrapH®® There is no finding of his intent of murder irtheir his trial or in the
Dordevié trial, yet this operation was a critical basis ifmputing murder to the JCE.
Such findings cannot comport with a showing thatJ&IE members possessed the
same intent®
138. Even on the Trial Chamber’s own findings the infex@ remained thdordevi¢ and
other alleged did not intend to kifi® The Appeals Chamber should ensure that

Dordevi¢ is given the benefit of that inferenté.

139. Further, the Trial Chamber failed to establish timalividuals were killedoecause
they were Kosovo Albanian in relation to every aimite for which it entered
convictions for persecution by murder. As a spedaiftent crime, such analysis was
required for any conviction of persecutibfi. With regard to murder, it performed the
necessary analysis of the perpetratongns rean only six of the 10 crime sites for
which it entered convictions of persecution by neurd® Even if the Trial Chamber's
findings remain undisturbed on appeBiprdevi¢’s convictions for persecution by

murder must be quashed for the remaining four nsites.

19377, paras.2018-2026,2034-2035,2051,2056,2062,2068,2126,2129,2130,2132,2134-2135,2138-2152.
1947, para.948.

1% Kvocka AJ, para.82.

1% That the Trial Chamber made alternative findinggaDordevi¢'s mens reasuggesting that it was not sure
that he indeed intended to kileeTJ, paras.2139,2141,2145,2147,2153,2158.

197 As perKvocka AJ, para.237.

1% See Simdi TJ, para.156(holding that a first-category joinintnal enterprise accused charged with
persecutions must have had discriminatory intgrada.997(finding Sindi guilty of persecution after concluding
that he “shared the intention of other participantthe joint criminal enterprise to arrest andailethon-Serb
civilians”); Krnojelac TJ, para.487 (finding that the Prosecution hadau®quately established the accused’s
“conscious intention to discriminate”, that “the Arsed did not share the intent to commit any ofutingerlying
crimes charged as persecution pursuant to any @intinal enterprise”, and that therefore “the airof
persecution cannot be established on the basisbhthese underlying crimes as part of a joinnaral
enterprise in which the Accused was involvedsge alsoKrnojelac AJ, para.111;Kvocka AJ, para.110;
Milutinovi¢ TJ, Vol.1l/para.109.

19 35eeTy, paras.1780-1790.
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DEPORTATION AND/OR FORCIBLE TRANSFER AS PERSECUTIONS

140. The Trial Chamber held the crimes of deportatiod fmcible transfer established in
the Trial Judgement also supported convictionptsecution by way of those same
underlying crime$® However, the Trial Chamber failed to adequatebpeas
whether each instance of deportation and/or foecitshnsfer could support an

additional conviction for persecution on the facts.

141. Instead, the Trial Chamber held that the “overwlietpmajority” of those forcibly
displaced were targeted specificdligcausahey were Kosovo Albanian and referred
to remarks made “on a number of occasions” to ffexithat individuals were being
targeted “on the basis of their ethnicify. It is respectfully submitted that such
generalised findings are inadequate. Rather, ctiows for persecution in relation to
each crime site should only have been enteredwollp a specific finding that
individuals in each specific crime site were taegebecause of their ethnicity. The
Trial Judgement fails in this respect.

142. The weakness in the Trial Chamber’s approach lingd} revealed by its reliance on
seemingly ominous evidence that a VJ unit depldge@rahovac on 24 March 1999
received an order that “not a single Albanian ea&s to remain in Kosov®®? The
evidence did not attribute this order (or intentieehind it) to any particular JCE
member. Yet, more importantly, the Trial Chamberitted to mention the crucial
point that the witness in question clarified hisidewce in cross examination,
accepting that the order may well have been that énsingleterrorist ear” was to

remain in Kosovg®?
WANTON DESTRUCTION OF RELIGIOUS SITES WAS NOT INTENDED

143. The Trial Chamber held that the wanton destructbriKosovo Albanian religious

sites was part of the common pf&A. But even on the Trial Chamber’s own findings,

20 gee infraSub-ground 18(B).

20173 para.1777.

2277, para.2056.

203p1274 [REDACTED]; [REDACTED].
20477, para.2151.
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only eight mosques were damaged throughout theegntof Kosovo during the
conflict. No reasonable Trial Chamber could codeluon this basis that the
destruction of mosques was part of the common pladad it been, a far greater

number would have been damaged.

144. Moreover, important to the Trial Chamber’s findimg this regard was that the
mosques were targeted using explosives and dedgnetjuipment. But this is only
applied in relation to five of the eight mosquése&® were damaged by fires in the

relevant part of town rather than specifically &tegl explosions.

145. There was, therefore, an inadequate evidentiang lng®n which to conclude that the
destruction of mosques was an intended aim of @&. JNo such conviction for

persecution under JCE | can be sustained.

CONCLUSIONS AND RELIEF SOUGHT

146. The Appeals Chamber is invited to quddbrdevi¢’s JCE | convictions for murder
and persecutions as it was not established thai@kemembers, ddordevi¢, shared
the requisite intent for these crimes. On the a$iGround 2, no convictions are
available under JCE Ill. Alternatively, on the isasf Grounds 8 and 18(B), no
convictions under Count 5 are available. Finallythe Appeals Chamber were to
conclude that convictions under JCE lIl should béssituted, a lower sentence is

merited to reflect a reducanens rea

205 Hadum Mosque iakovica municipality(TJ, paras.1830-1832); Vlastimasque in Gnjilane municipality
(TJ, paras.1838-1840); Charshi mosque igitvn municipality(TJ, paras.1848-1850).
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GROUND 8: ERROR OF LAW WHEN ALLOWING LIABILITY FOR

SPECIFIC INTENT CRIMES PURSUANT TO JCE I

147.

148.

149.

This issue arises for the Appeals Chamber’'s coraide because (i) the Trial
Chamber relied on JCE Ill as an alternative to JG& some crime site& and,

more generally, (i) because the Prosecution’s appsies on JCE Il when it asks
the Appeals Chamber to enter convictions for rape@ dorm of persecution on the

basis that rape was foreseeable.

The Appeals Chamber has previously held that JCEgdplies to specific intent
crimes® It has held that a person can be convicted ofreitiimg genocide via JCE
lll. The Appeals Chamber considered that JCE ilifo different from other forms
of criminal liability which do not require proof dfitent to commit a crime..??® The

Brdanin Appeals Chamber held that the Trial Chamber haatoperly conflated the
mens reaof genocide with the mental element of a form cfpansibility’®® The

Appeals Chamber affirmed that an accused may béaed of any crime pursuant to
JCE Il notwithstanding his lack of intent that bua crime be committed, provided
the prosecution establish his “awareness that timendssion of [the] agreed upon
crime made it reasonably foreseeable to him that ¢iime charged would be

committed by other members of the joint criminalesprise.°

But this issue split the Appeals Chamber at thetimudge Shahabuddeen dissented.
He reasoned that a person cannot be convictedpédfic intent crime as a principal

perpetrator unless he possesses the specific:intent

The third category ofradic does not, because it cannot, vary the
elements of the crime; it is not directed to thengnts of the
crimes; it leaves them untouched. The requirenteaitthe accused
be shown to have possessed a specific intent tanttogenocide is
an element of that crime. The result is that spegitent always has
to be shown; if it is not shown, the case has tdibmissed™*

26 5eeTJ, para.2158.

27 RwamakubaCE Decision, para.9.

298 Brganin Interlocutory Appeal, para.?.

291d., para.10.

2914, para.5.

211d., Dissenting Opinion of Judge Shahabuddeen, para.4.
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It is respectfully submitted that Judge Shahabuddeapproach is to be preferred.
The definition of some crimes contain a mentalestaith which a person must act in
order to commit that crime. If JCE is indeed arfamf commission, a person must be

shown to have thmens reaequired by the definition of the crime.

Indeed, it is questionable whethBrdanin is still good law. TheKrsti¢ Appeals
Chamber appears to have approved of Judge Shahednisdapproach by reversing
convictions for genocide pursuant to JCE | and JTBn the basis that General

Krsti¢ did not possess the necessary special intenefusajde?'?

Moreover, the Appeals Chamber has never actualtgbbshed that customary
international law supports JCE Il liability for egial intent crimes. The Appeals
Chamber inRwamakubanoted as much:® It held that a genocide conviction is
possible pursuant to JCE but did not distinguishaddress JCE Il specifically.
Neither of the two primary cases that thadic Appeals Chamber relied on for the
existence of JCE IllIEssen Lynchingand Borkum Islangl involved specific intent
crimes®** Indeed, the facts &ssen Lynchinguggest that JCE Il cannot be used to
convict an accused of a crime that involves a greaens reahan the original plan

(murder versus ill-treatment of detaine#s).

Finally, Judge Cassese, writing extra judiciallgscautioned against using JCE Il
for special intent crimes because of the “distartiveen the subjective elemefifs.
The Appeals Chamber of the Special Tribunal fordrem, presided over by Judge

Cassese, recently held that

...while the case law of the ICTY allows for convaris under JCE
lll for genocide and persecution as a crime agdishanity, even
though these crimes require special intent... theéebetpproach
under international law is not to allow convictionsder JCE for
special intent crime.’

Z2Krsti¢ AJ, para.134.

213 RwamakubaCE Decision, para.9.

24 Tadié AJ, para.205.

25|d., paras.207-2009.

%1% Cassese-JCE, p.121.

27 STL Interlocutory Decision, para.249.
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154. Thus, according to the STL Appeals Chamber, custpriméernational law does not
allow for convictions as a principal perpetrator $pecific intent crimes on the basis

of amens reastandard of foreseeability and risk-taking.

CONCLUSIONS AND RELIEF SOUGHT

155. There are compelling reasons for the Appeals Chamobdarify that JCE 11l does not
support convictions for specific intent crimes. eTAppeals Chamber should decline
from entering any convictions agaimrdevi¢ for persecutions solely on the basis of
JCE III.
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GROUND 9: ERRORS OF LAW AND FACT WHEN ASSESSING
PORPEVIC’'S PARTICIPATION IN THE JCE

I NTRODUCTION

156. The sub-grounds below address errors that, indaigiand cumulatively, led the
Trial Chamber to erroneously conclude tBatrdevi¢ participated in the alleged JCE.
Despite listing some 11 factof¥ not one of these was linked to a criminal plan.
Rather, these factors reflect the Trial Chamberiereous premise thddordevi¢
exercised effective control over the perpetratdrsrones. For the reasons outlined
below, the Trial Chamber has made critical errorslaw and fact such as to
mischaracteriséordevi¢’s conduct and unfoundedly link it to a JCE. Thtise
finding thatbordevi¢ participated in a JCE should be quashed and msicmons

should be vacated.

SUB-GROUND 9(A): THE TRIAL CHAMBER ERRED IN LAW AND FACT AS TO ITS ASSESSMENT

OF THE STRUCTURE OF THE MUP AND DORDEVIC'S ROLE WITHIN IT

OVERVIEW OF DORDPEVIC' SAPPEAL

157. The conclusion thabordevi¢ exercised effective control over the members ef th
RJB who perpetrated these crimes is a miscarriagestice. In 1998, the Minister of
the Interior took sole control of and focused hasvpr on the situation in Kosovo.
The Ministerial Staff* that he created on 16 June 1998 waskey MUP body in
relation to MUP actions in Kosovo. On the Triala@fber’'s own findings, the Joint
Command coordinated MUP and VJ actf@fiand Sainovi was sent to Kosovo to be
MiloSevi¢'s man on the grount® As others took the fore in late 199 rdevi¢ was

marginalised. He remained in Belgrade and entéredray only rarely and in an

287 paras.2154-2157.

#9g5e6T ), para.123: the Trial Chamber continued to réfisrnew body as the “MUP Staff for Kosovo”.
2207, para.252.

217], para.238.
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extremely limited capacit§??> The Trial Judgement fundamentally misunderstouti a

overstatedordevié¢'s role in Kosovo in 1999.
DPORDEVIC'SCASE AT TRIAL

158. Three central aspects of the Defence case ateiad that (i)pordevi¢’s role changed
when Minister Stojilkowt created a Ministerial Staff on 16 June 1998; ¢iher
Assistant Ministers’ spheres of responsibility eiled Dordevi¢’s responsibility -
they were directly responsible to the Minister emtthanbordevi¢; and (iii) the
Minister's Collegiums whichbordevi¢ attended were not a forum where combat

activities in Kosovo were discussed.
159. The Trial Chamber rejected the Defence case.

0] It held that the Ministerial Staff did not affet¢tet normal “chain of authority”
because it was a mere “conduit for the orders aretttbns of the senior
leadership” in Belgrade, includifigordevi¢. In the Trial Chamber’s view, the
Ministerial Staff was nothing but a “useful coordifon body” —bordevi¢

remained in effective control over the police ind¢g0?*

(i) It held that a®ordevi¢ was an Assistant Minister and Chief of the RJB and
Colonel-General — one of highest ranking members tltd MUP —

consequently, he was a superior to the other /sgislinisters*

(i) It held that anti-terrorist activities must haveebaliscussed at the Ministerial

Collegiums and the argument that they did not weasredible?®

22T 14054:12-19(Migi); T.4215:20-4216:17(Brakod); T.13959:16-13960:18@nkovit); T.14216:21-
14217:18(Spas); T.9082:16-23(Trajkow).

22377, para.124.

22477, paras.42-43,1976.

2277, para.101.
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PORDEVIC’'SARGUMENTS ON APPEAL

160. Dordevic seeks to revisit these issues on appeal becauwseTtial Chamber
fundamentally misconstrued the evidence. Its reagorwas flawed and its

conclusions do not withstand scrutiny.

THE MINISTERIAL STAFF UNDENIABLY CHANGED DPORDPEVIC'SROLE

161. The Trial Chamber rightly observed that on 11 Ju®88, bordevic appointed
members to the then-named ‘MUP St&ff. However, on 16 June 1998, the Minister
invalidatedbordevi¢ decision and created his own interdepartmentaidirial Staff
to control the MUP in Kosovo and be directly to pessible hinf?’ By the
Minister’s decision, this Ministerial Staff was:

. to plan, organize and control the work and eegzent of
organizational units of the Ministry, and also samd attached
units, in suppressing terrorism in the AP of Kos@ml Metohija.
In addition, the staff's task is to plan, organizdirect and
coordinate the work of the organizational unitstieé Ministry in
Kosovo and Metohija in carrying out complex specsaicurity
operationg?®

bordevi¢ was not appointed as a member of this Minist&talff.

162. Whereas the Trial Chamber held that the MinisteBi@ff “effectively expanded the
membership of the MUP Staff? in fact, the Ministerial Staff initially containezhe
less membér® and sacked four (almost a third) @&fordevi¢’s appointee$!
Crucially, the new Ministerial Staff also includedmed members from the RDB and
all of the heads of organizational units of the RibB<osovo>? The Trial Chamber
failed to consider the necessary implication o tbihange: thabordevi¢ could not
control the Ministerial Staff. The merger of thdBRand RDB chains of command

22673 para.106.

2277, para.108, P5dontraTJ, para.1895.

28p57, Item 2.

2297 para.108.

20pg57,

2177, fn.394.

#2p57, Item 1: David Gajifrom the RDB was Deputy Head of the Staff andovitl Lukové was Assistant
Head for Special Operations.
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under the command of the Minister, via his MinigteBtaff, meant that the respective
heads of the RJB and RDB were excluded and thetditgerior to both departments
was the Minister, who delegated his responsibdliteethe Head of Staff Sreten Luki

No other conclusion was available on the evidence.

163. Dordevi¢ retained the titular role as Head of the RJB, diuén the new Ministerial
Staff, which included RDB members, he could notreise command or control as
previous to the Decision. The Minister retainedstlmontrol and delegated all
command over these forces to the Head of Staffjd_.uk he latter’s previous role

within the RJIB was an irrelevant consideratiorhiis hew structure.

164. The Defence argument did not rest on a “thih"or “weak thread®* that
responsibilities changed. Rather, the Trial Chanfidiéed to appreciate and properly
analyze the two distinct provisions under Iltem 3ha& Minister's Decision — 1. “The
Head of Staff shallreport to the Minister...” and 2. “.ifiform] the Minister
about...””®® These are two separate provisions including laotesponsibility to the
Minister and a function of providing reports. Asonly undertook analysis of the
‘reporting’ function of this decision (in the sens# ‘making reports to’ or
‘informing’), the Trial Chamber has failed to appige the meaning of the original

language used in the Serbian text.

165. By the phrase, “The Head of Staff shaport to the Minister...”, the original Serbian
version is clear that the Head of the MinisteriahfSwas “responsible to” the
Minister, and no one else, by its use of the teoagbvora’ (‘shall answer to?:°
This sense of the word is confirmed by the Ministelecision of 31 May 1999 which
extended his decision of 16 June 1998, statingtie Head of the Sta#hall answer

for his own work, that of the Staff and the segusituation to the Minister .. 2%’

166. Both decisions contain aadditional provision in the latter half of the sentence that

requires the type of ‘reporting’ as found by théal Chamber in the term ‘izveStava’

2337), para.115.

2347, para.112.

2% pg7,

204, Item 3.

Z7pg7, Item 3(emphasis added); this language, iofiginal, is identical to P57, Item 3.
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(‘informing’).%*® Such use of both words in one provision woulddzundant if they
had the exact same meaning. Thus, it is clearttieaMinisterial Staff fundamentally
restructured the hierarchy and functioning of theMby requiring that the Head of
Staff directly answer to him anddditionally inform him about security-related
developments, measures taken and the effects séthweasures. The Ministerial
Staff necessarily eradicatddordevi¢’s former role in an obvious way and totally
rerouted responsibility directly from the Ministdown to the Head of MUP Staff.
This Minister's decision meant that the Minister&thff was the only MUP body to
plan, organise and direct anti-terrorist actionsKwsovo of all organizational and
sent-and-attached units of the MUP in Kosovo (Rd& RDB)***

167. Despite a finding of “ongoing support and maintareafrom Belgrade?° this is not

equivalent to exercising effective control throwghuninterrupted chain of command.

168. The Trial Chamber struggled to maintain its condusthat the creation of the
Ministerial Staff did not affecbordevi¢’s role by finding that the new formation of
the Staff was a mere conduit for orders from Balgrand did not interrupt or affect
the “authority” ofbordevi¢.?** This approach to the Ministerial Staff dependedte
evidence-in-chief of Ljubinko Cveéti who was the chief of one of the seven SUPs
based in Kosové* But there was no foundation to rely on Cyédtecause he had no
direct knowledge of the relationship between thenibterial Staff and Belgrade.
Moreover, the Trial Chamber failed to acknowledge thange in Cvéis evidence
upon being confronted with the Minister's decisiom the first time?*® Crucially,
Cvetic acknowledged that he was mistaken and that tlationthip between Kosovo
andbordevi¢ had changed with the creation of the Ministeriaifs**

238 geeP57, Item 3; P67, Item 3.

29 p57; P67; P345, p.8; P764, p.3-4, ltem 2; P7711pp2; P1048; D107; D108; D239; D248; D423; D432,
p.4-5 ltems II-Ill; D443; D852; T.4093:10-25/T.4116-4115:1(Brakowi); T.6805:22-6806:2/T.6696:22-
24/T.6874:2-7(Cvet); [REDACTED]; T.1619-1620:4/T.1626:1-4(K25); T.9067-19/T.9065:21/T.9072:14-
25(Trajkovi); T.13942:18-13943:1Pf@nkovi); T.14035:15-14036:17/T.14038:9-15/T.14143:14-1i&(8);
T.13243:20-13244:19(MWi¢); T.13575:5-17/T.13576:5-10/T.13578:16-13579:1786:19:21-25/T.13580:1-
10(Simovit); T.13772:3-13774:6(Staley)i T.12627:18-22/T.12852:24-25/T.12876:16-20(K)iti

2407 para.113.

2417 para.124.

2427 6588:15-6589:4.

2437 6789:15-6790:10.

24T 6790:4-10.
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The Trial Chamber further based its conclusion baidevi¢ retained control over
the Ministerial Staff and Sreten Lukf®> on the hearsay evidence and subjective
inferences of Shaun Byrnes (an international olesgnand the inaccurately
summarised testimony of Slobodan BoriSaviiegbordevi¢'s chef de cabingf*
The latter document, from another court, was neneadmitted into evidence. The
Appeals Chamber is invited to clarify that no resdde Trial Chamber would draw

such important conclusions on such a feeble basis.

Rather, the example of the transfer of Midm Stojanové should have been decisive
of this change in hierarchy. When the Minister apfeml Stojano\d to the Ministerial
Staff in PriStina, it was specified that he woultsaer for his work to the Head of
Staff Luki¢ and the Ministef*’ Contrary to the findings of the Trial Chambeistis

a clear example limitingbordevi¢’s control. The Trial Chamber failed to
acknowledge the power of this example given thaja®bvic had previously been
Pordevi¢'s assistant’®

The conclusion thabordevi¢ appointed and dismissed Chiefs of SUPs was also
flawed?*® This was within the Minister's sole discretiofl. There is no evidence
whatsoever indicating thadordevic appointed any of the chiefs of SUPs in the
territory of Serbia. Bordevi¢ could act in this limited capacity only in relatido
termination of activities or tasks of certain ckieff SUPs on the Minister’'s specific

instruction and explicit authorisatiGn

Further, as correctly noted by the Trial ChambBgrdevi¢ did not have the power to
appoint members to the Ministerial Staff® His role, in appointing and dismissing
RJB members to and from the Staff , was stricthyitkd to the mere regulation of that

individual employment rights based on authorisatiohthe Ministe>* In any event,

24577, para.1897.

24577, fn.6502.

247pgg, Item 11

248 5eeTJ, para.40.

2497] para.48.

Z0gee, e.gP75; P78; D38; D400.

#1g5eeP77 (“...and on the Minister's authorisation...”) aR@9 (“...and on the authority of the Minister...”).
277, para.120.

3pordevic merely implemented the Minister’s decisions at®membership of the Staff via Article 72 of the
Law on Internal AffairsseeP57, Item 5, and P66, Art.72e, e.9.P80; P147; P1044.
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this limited role bore no relation to being “acliyengaged” in the actual functioning
of the Staff until the end of the w&t’

THE IMPACT OF THE CHANGE

173. The effect of the creation of the Ministerial Staffbordevi¢’s control over events in
Kosovo was instantaneous. It was wholly erronetusonclude thatbordevi¢
“actively participated” in Ministerial Staff meetis in 1998>> The evidence shows
he hardly attended any of these meetiis. Pordevi¢'s role in Kosovo was,
however, greater in 1998 than 1999 because, agnsenl by the Trial Chamber he
was on the ground in Kosovo for three morftds. But as 1998 wore on, his
involvement waned. The contrast with 1999 is statk 1999,Pbordevic was in
Kosovo on only a handful of occasions, as foundheyTrial Chambef>®

a. His alleged presence and involvement incdkain mid-January 1999 is

addressed under Sub-ground 9(E).

b. His presence at a Ministerial Staff meeting in Kas@on 17 February 1999.
The Appeals Chamber will note thBbrdevic was merely present (with the
Minister) and he did not “actively participate”. etbarely contributed. In a
meeting lasting more than two hours he is recoatetlarely speaking — only
describing the promotion of five officefs The only available construction
of the minutes of this meeting is that Sreten Lukias the individual in
control on the Minister's behalf. On no analysisuld this meeting be
evidence ofbordevi¢ being in effective control of events on Kosovo.itQu

the opposite.

%4 ContraTJ, paras.120-121.

257, para.1901.

2% seg those attended Hyordevic: P768(22 July 1999) and P770(5 November 1998nditig with the
Minister); but seethose not attended Bordevic: P687(23 July 1998); P688(28 July 1998); P769(2&ker
1998); P690(2 November 1998); P689(2 December 19#98)43(21 December 1998).

777, para.1901.

2877, para.1925.

29pg5, p.4.
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c. His presence at a Ministerial Staff meeting on 8rd¥1al999, based on the

260

evidence of Ljubinko Cveti This meeting is clearly chaired by the

Minister and Head of MUP Staffordevi¢ did not contribute.

d. His travel to Kosovo on 16 (with the Minister oftémnior) and 18 April 1999.
From the findings of the Trial Chamber, it is evitléhat his role was minor,
related only to the termination of the duties ofotUP chiefs (on the
Minister's explicit authorisatioit’). He then met with Sreten Lukiand
Obrad Stevano¥j among others, to discuss the limited subjecheffailure to
subordinate the MUP to the VJ. This issue wasrasblved. Again, this
evidence is a long way fromordevi¢ being in effective control of the MUP
through individuals on the ground in Kosovofasrdevi¢ took no part in the

decisions of those individuals as to the use oMk in Kosovo.

e. His alleged presence at a Joint Command meetiriglame 1999 is dealt with
under Sub-ground 9(B).

f. His presence at a meeting on 10 June 1999 pergatoirthe withdrawal of

MUP forces from Kosové®?
“E NGAGING” PJPUNITS AND “D EPLOYING” SAJUNITS

174. In relation to the PJP, paragraphs 61 and 124eofltial Judgement are key. There,
the Trial Chamber concluded thBbrdevi¢c deployedPJP units and that he usually

engagedhem, so he therefore retainagthorityin relation to their combat activities.

175. Dordevic merely implemented Minister's decision in relatitmthe engagement of
PJP units and dispatched them to Kost¥oHis role ended there. Once in Kosovo,
all such units were controlled by the Ministerighfs— notbordevi¢c. Elsewhere, the

Trial Chamber correctly held that SUP Chiefs weoenmandedy the Ministerial

26073 para.1925.

%1 5eeP77(re;the SUP Chief of Kosovska Mitrovica); PBSRUP Chief of Pristina).

%27 para.1925,fn.6608.

2531 14088:3-14090:5(Mig); T.9451:3-9452:2/T.9463:8-11/T.9459:15-9460:9463:6-9Pordevic);
T.12627:1-3(Mité); T.12174:6-13(Pantel); T.14196-14198/T.14230-14231/T.14241-14242(SPaseealsq,
for SAJ, T.13573:21-25/T.13605:18-22(Sim&yiT.13772:1-2(Staley).
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Staff?®* Moreover, it was the Ministerial Staff that edisited and commanded
Operational Sweep Grouff3 and mobilised reserve forces in the territory of

Kosovo?2®®

In relation to the SAJ, paragraph 72 of the Triadgement is key. As with the PJP, it
held thatbordevi¢’s role indeploymenamounted tauthority. Again, this falls short

of effective control.

bordevi¢ did not admit members into reserve forces andayefblem as found by the
Trial Chamber — this is an erroneous conclu$fdnThe evidence clearly
demonstrated that all decisions of this nature waken by the Minister and such
decisions communicated Hyordevic.?®® The Trial Chamber concluded otherwise
based almost entirely on the evidence of the orietariPodujevo; however, even in
that instance, habBordevi¢ been authorised to decide on admittance and deygloty
of the reserve force in Kosovo, including their erggagement, he would have
communicated such a decision immediately to Trajkorather than informing him

several days later of the decision made by the st&nf°°

In short, mobilising or dispatching PJP and/or Sfits to Kosovo was a distinct
issue compared to the question of whetherdevi¢ exercised effective control over
them during combat operations. In relation to MUBtions, Pordevic was
marginalised — merely effectuating Minister's demisas to thenumbersof RJB

forces in Kosovo but playing no role in their corntasks (or conduct) once there.

In summary,bordevi¢’s submission on appeal is that there was no ecel¢hnat he

exercised control of the RJua actions against the KLA albeit he retained a degre

2477, para.49.

257, para.68.

2673, para.439.

%77, paras.1928,1943,1946-1947,1953,1955,1989,2168,

#835eeD101; D102; D103; D238, Iltem 2; T.6740(C&tiT.9102-9103(Trajkow); T.9402-9405pordevic);
T.13582/13751(Simov); T.13890-13891(Stalet); T.12460(Mladenow); T.12621(Mitc); T.14143-
14144(Mist); see alspP66, Art.28, Item 1.

2977, para.19365eeT.9696[REDACTED]/ T.9708:2-T.9709:1Dprdevi¢); T.9087-9089/T.9101:17-
T.9103:2(Trajkow); T.13581-T.13582/ T.13593:3-25/T.13680:22-T.13@83imovi); T.13787:13-
13788:4/T.13890-13891(Staléw.
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of authority qua other matters (specifically logistics support tee tRIJB where

specifically instructed by the Minister on a lindtbasis).

THE REPORTING SYSTEM WITHIN THE MUP

180.

181.

182.

183.

184.

The only evidence before the Trial Chamber was Badevic was not privy to

reports on MUP operations (past or future) in Kast{

The SUPs sent some reports to both the Minist&taff and Belgrade. Exhibit
P1060 is a typical example. These reports didcower the conduct of MUP action
against the KLA.

By contrast, SUP reports covering planned and implged police actions were sent
to the Ministerial Staff in PriStina but were neinsto Belgrade. A comparison of the
topics covered in the different reports is tellingthis regard’* The MUP Staff's
order of 21 October 198& was irrelevant to the question of the contentSoP
reports to Belgrad&> Per that order, the reports were sent by SUPlisixely to
the MUP Staff and those topics were discussed betyween the SUPs and the MUP
Staff. The RJIB Chief did not receive such repoetating to ATAS.

The MUP Staff in PriStina provided a daily overviek important security events
which did not contain reports on the activitiestod MUP Staff in Pristina or reports

on antiterrorist activities of the SUPs in theitery of Kosovo?’*

Given these two sets of reports, the creation efNinisterial Staff therefore had a
marked change on the reporting patterns with thePMUNo reasonable Trial
Chamber could rejecbordevi¢’s evidence that he was not informed about MUP

operations in Kosovo.

20 gee infraGround 10(e:TJ, para.1985).

21 D274(SUP to MUP StaffjontraD275(SUP to MUP Staff/Belgrade); D277(SUP to MUERSS contra
D278(SUP to MUP Staff/Belgrade); D413(SUP to MUBff} contraD415(SUP to MUP Staff/Belgrade).
22p1041.

2% ContraTJ, para.132.

"4 D283-D305; P691-P701; P718-P724; P1570.
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The Trial Chamber found that if the written repod®sl not concretely provide
accurate information, themordevi¢ could rely on knowledge garnered through
telephone calls and personal contdcthowever, this is in error in relation to the
period of the Indictment. While the telephone lin@svilian and special) and
telegraph lines were in place before the NATO weation, these communications
lines were quickly eradicated in the early phase tlid bombing. So while
communicating in this fashion may have been reginat998 and early 1999, as
stated by Cveti and cited by the Trial Chamb&f after 24 March 1999, all
communication systems suffered hits and news frdra field was severely
hampered’” Thus, without a showing thabordevi¢ actually received such
information during this time period, knowledge bétevents on the ground cannot be

inferred as it is mere conjecture.

THE AREAS OF RESPONSIBILITY OF THE ASSISTANT MINISTERS

186.

187.

There were five other Assistant Ministers in adslittobordevi¢: three from the RJB
and two from the RDB’® The Trial Chamber found th&tordevi¢ was the superior
of the three RJB Assistant Minister, but not supetd the RDB Assistant Ministers
including Radomir Markowi?’”® However, all Assistant Ministers were directly
responsibleto the Minister, nobordevic.?®° Whether or not an Assistant Minister
was also a member of the RJB and apparently ofrloagk was irrelevant. There
was simply no evidence that any Assistant Ministas responsible t®ordevi¢ in

any capacity.

The Trial Chamber focused @ordevi¢'s rank to determine his statuis a visother

Assistant Ministers. It erred in doing so. Unlikenilitary hierarchy, a superior rank
did not decide superior control in the MUP. Contréao the Trial Chamber’'s
conclusion, the principle of hierarchy in relatiom rank was not well-respected

257, para.1986-1987.

2787, para.1986.

217 SeeD927; D928; T.14207-14209/T.14235-14238(SPadi.13951-13953ankovi), T.3303-3304/3323-
3324(Derett).

278TJ, para.38; D208.

2977, para.43.

20p258, Art.18; P263; D208.
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throughout the MUP structuf8 This was recognised by the Trial Chamber in

Milutinovi¢ et al?®? The same conclusion should have been inevitatileis casé®®

188. The evidence of Vasilietj a General in the VJ, was irrelevant to this is8fie
bordevi¢'s status as a Colonel General did not mean thabh#olled other Assistant
Ministers of lower rank or the Ministerial StaffavBreten Luki and, through him, the

perpetrators of crimes. No reasonable Trial Charabeld so conclude.

189. While the Chamber correctly noted “that any limaat to Bordevi¢’'s power by
reason of the allocation of an area of respongbith another Assistant Minister
would only arise where there is an overlap betwten specific responsibility of
another Assistant Minister and the general autharfit bordevic as Chief of the
RJB" 2% it then disregarded evidence of exactly this. &ample, Petar Zekayias
Assistant Minister, had no other role in the MUFhere was no evidence whatsoever
that he was “head of the Administration of Jointaif.”?®® His responsibility clearly
overlapped in two spheres of operations of the ®3B.

190. Similarly, Obrad Stevano¥iwas an Assistant Minister but had no other roléhm
MUP 2%® The Trial Chamber frequently and erroneously sstefl that he was Head
of Police Administration in the RIB® There was no evidence to that effect. Rather,
Stevanow frequently attended Ministerial Staff meetings riday the Minister’s

orders directly’”® Pordevi¢ was out of this loop.

8lgeel], para.43.

22 Milutinovi¢ TJ, Vol.3/para.943-944.

83T 9770:18-23/[REDACTED)].

8435eeT ), para.43,fn.11%ontraT.5844/5887(Vasiljew). The Trial Chamber failed to weigh Vasiljé\s
concession that he was unfamiliar with the MUPcttite.

2577, para.43.

286 ContraTJ, paras.1342,1353,1356.

277), para.38,99,fn.365; P263 [Zekévias in charged for the field of work within thespensibility of 1. the
Administration for Joint Services and 2. the Suatere and Accommodation Administration; Gojko Todoéo
was head of the Administration for Joint Affairstire MUP (D208.p.4);

[REDACTED].

48877, paras.38,99,fn.365, P263 [His responsibilitesrlapped with matters within the responsibitifyl.the
Police Administration 2. the operations centre anthe Internal Affairs College, the Internal AfaHigh
School, and the Police Academy].

29 Contra TJ, paras.41,60,100,2051,2127[all respective aidtrétions within RJB had their headse¢D208,
p.4)].

20p769; P764, p.4; P771, pp.10-11; P345, pp.7-8.
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THE MINISTERIAL COLLEGIUM

191.

192.

While the Trial Chamber found that it was “incrddilihat the Collegium did not
discuss or make decisions about the situation isoio in 1998 or 199", all
evidence confirmed that the Minister’'s Collegiumreig relayed the general security
situation in Kosovo and implemented the MinisteDecisions related to logistics
support without any discussion of plans or repafighe specific ATAS? The
Decision of 4 December 1998 gave Minister sole power to takdl decisions®*
And here was virtually no evidence as to what fpiesl at these meetings.
Therefore, the Trial Chamber’s conclusion that ¢heseetings were used to discuss
and plan MUP engagements in Kosovo during the tnéiat period was speculative,
and illogical given that the Ministerial Staff irokovo was the centre of power.

The extent of the “documentary evidence” relied ipnthe Trial Chamber was a
purported diary entry that was not even admitteéd @vidence™® This evidence can
do nothing to support the Chamber’'s assumptione@ally as this specific passage

put to a witness was rejectét.

THE OCTOBER AGREEMENTS

193.

Finally, Dordevi¢'s participation in the October Agreements in 1388annot amount
to effective control at the time of the Indictectislents. The Chamber ignored the
testimony that, even at these meetings in 1998jdission was not absolGtéand he
was the signing member of an entire delegationaisted to sign on the behalf of the

Republic of Serbid® Further, it failed to analyze the October Agreatador what

29177, para.101.
292T,14032/14040/T.14053-14054/T.14087-14090/14092064Misic); T.14196-14198/T.14230-
14231/T.14241-14242(Spéki

293 p208.

294D208, Art.V.

2% ContraTJ, para.103.

2% 7], para.102.

29777, para.1025ee alsor.14099-14100(Mi).
298 7], paras.1916-1917.

29T 8241-8242(Byrnes); P1214(T.12158).
30077, para.358; T.9648-9653.
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they were — intent of the FRY, wilbordevi¢’s participation, to peacefully resolve the

crisis in Kosovo™*

CONCLUSIONS AND RELIEF SOUGHT

194.

The Trial Judgement massively overstdbesdevi¢’s role in Kosovo in 1999 on the
basis of a wholly erroneous evaluation of the immdidVinisterial Staff, his rankis

a vis other Assistant Ministers and the nature of theniderial Collegium. These
findings invalidate the Trial Chamber’s conclusiams to the extent dbordevi¢’s
effective control over the RJB and patrticipatioramy JCE. Subject to the combined
effect of this andordevi¢’s other grounds of appeal, all of his convictiah®uld be

quashed or his sentence should be reduced accly.ding

SUB-GROUND 9(B): THE TRIAL CHAMBER ERRED IN LAW AND FACT AS TO ITS ASSESSMENT

OF THE JOINT COMMAND AND PORBEVIC’S PARTICIPATION THEREIN

195.

196.

197.

The Trial Chamber concluded that the Joint Commanad “the overarching body
composed of senior political, military and policéi@als that coordinated the actions
of the VJ, MUP and associated forces in Kosovo fieetnd during the Indictment

period” 3%

The Trial Judgement concluded that the legal oodéhe FRY and the Republic of
Serbia did not authorise the functioning of a JoBummand® But nothing

precluded such coordination between the VJ and MUP.Joint Command was
properly within the discretion of the Presidenttioé FRY and the Trial Judgement
provides no basis to conclude otherwise. No imfegeof impropriety arose. In any
event, as the Trial Chamber acknowledged, memhgeshine Joint Command was

not equivalent to membership of a JEE.

Crucially, there was no evidence, and the Trialr@ber was not entitled to conclude,

that bordevic was a member of the Joint Command during the tngiot period.

01T 9651.

30277, para.2051.
30377, paras.231,252.
30477, para.2124.
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The Trial Chamber’s conclusion as to the membershithe Joint Command was
based exclusively on the basis of notes taken gutie summer of 1998° The

evidence as to the future membership of the JoimuiBand was inconclusivé®

Relevant to the Indictment period there were léewdearing the heading “Joint
Command for KiM"3*" The Trial Chamber failed to weigh that each oh¢hese
orders was registered in the logbook for the Pw@StCorps®® Similarly, the
amendment to the Joint Command Order dated 22 MB9&® was signed by the
Commander of the Pridtina Corf)S. There was no evidentiary basis upon which to
conclude thabordevi¢ played any role in the operation of the Joint Canchduring

the Indictment period.

Indeed, the Trial Chamber concluded that the JGiommand operated from the
Pristina ared'® There was no evidence tHordevic was even in Kosovo during the
Indictment period except for a handful of occasitnslt is incongruous foPordevié

to have been a member of the Joint Command in 988 was not even there.

The Trial Chamber’s conclusions asBordevi¢’s attendance at a single meeting of
the Joint Command on 1 June 1999 did not estabiisimbership or any role in the
operation of the Joint Command during the Indictmeeriod®? Nothing in

Vasiljevi¢’'s evidence suggested as much — indeed Vasilgepresence at the same

meeting did not mean that he was a member of til Gommand.

CONCLUSIONS AND RELIEF SOUGHT

201.

No reasonable Trial Chamber could conclude Batievic was a member of a Joint
Command in 1999 or that this bore any relationitodlieged membership of a JCE.

No reasonable Trial Chamber could rely on this esas indicative obordevi¢’'s

357), paras.238-239.

39879, para.233, considering P87, p.12-15.
3077), paras.236,241,fn.837.

308 T 7945:19-7946:15/8067:23-8068:15(Djake)vi
39D105 amending D104.

31977, paras.241,236.

311 SeeSub-ground 9(A).

312 ContraTJ, para.1925.
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participation in a JCE® Subject to the combined effect of this @ardevié's other
grounds of appeal, all of his convictions shouldjbashed or his sentence should be

reduced accordingly.

SUB-GROUND 9(C): THE TRIAL CHAMBER ERRED IN LAW AND FACT BY USING DORBEVIC'S

ACTIONS IN 1998As A BASIS FORJCE LIABILITY FOR 1999

202.

203.

204.

205.

This point is short, but no less important.

The Indictment crimes for whichordevi¢ was convicted took place from 24 March -
20 June 1999. The Trial Chamber appeared to cdectbat the JCE came into
existence around January 1989. Yet vast swathes of the Trial Judgement rely on
events in 1998 and early 1999 as demonstr&mgevic’'s “knowledge and intent” in
relation to the Indictment crimes. It further héléit there was a pattern of excessive

force and a lack of investigation of crimes in 129®i early 1999.

It is respectfully submitted that the Trial Chanmbeapproach was inherently unfair
and should be discouraged by the Appeals Chamibendevic was charged with
criminal responsibility for identified crimes in 29. In order to be entitled to rely on
events in 1998 or others, like &k (dealt with in Sub-ground 9(E)), those events
should have been specifically alleged, litigated aroved beyond reasonable doubt.
Instead, the Trial Judgement is polluted with firgh in relation to 1998 and 1999
that were not charged or properly litigated. Irdtjegduring the trial the Presiding
Judge emphasised the Trial Chamber’sconstant call both to the Prosecution and
to the Defence ... to concentrate on the period ®@firilictment, and to not be misled

by the possible relevance of the general pictute™

TheMilutinovi¢ Trial Judgement recognised this point. It rightbid that in order for
the Prosecution to rely on crimes in 1998, it hadotove that those crimes were

committed®*® No such caution was displayed by the Trial Chanitbéhis case.

33 ContraTJ, paras.1897,1898,2154,2162.
3147J, paras.2025-2026.

357 11715:9-11.

318 Milutinovi¢ TJ, Vol.1/para.844.

Case No: IT-05-87/1-A 72 15 August 2011

Redacted Public Version



1430

206. The result is a dangerous and unjustified extensibdCE wherebybordevi¢ is
alleged to havearticipatedin crimes during the Indictment period by meansisf
knowledge and conduct in relation to much earlnés. But those earlier events
have not been proven to the requisite standarde Tial Chamber’'s approach
introduces a gap between thetus reusandmens reaof participation in a crime and,

with it, huge uncertainty into the law.

CONCLUSIONS AND RELIEF SOUGHT

207. The Appeals Chamber is invited to review the Ti@hamber's findings in the
absence of bifurcated findings in relation to 19881 early 1999. Subject to the

combined effect of this anflordevi¢’s other grounds of appeal, all of his convictions
should be quashed or his sentence should be redacedlingly.

SUB-GROUND 9(D): THE TRIAL CHAMBER_ERRED IN LAW AND FACT AS TO THE ASSESSMENT

OF PORDEVIC’'S ROLE IN ARMING LOCAL _SERBS AND DISARMING KOSOVO ALBANIANS

208. The Trial Chamber erred when holding that the s®paactions of ‘arming’ and
‘disarming’ were related to a JCE rather than bewgsonable steps to combat and
defend against the KLA. It further erred by relying these matters as relevant to
Pordevi¢’s participation in a JCEY” Knowledge of such actions on the part of

Pordevi¢ did not establish participation in a J&&.
DISARMING

209. The ‘disarming of Kosovo Albanian villages’ foung khe Chamber is erroneously
linked to a JCE plan where there is no showingnyf such intention. These actions
were carried out in 1998, at a time when the KLAd hechieved a sufficiently
organized armed force of terrorists so as to baldeapof lending to an internal armed
conflict3! The criminal actions of the KLA in 1998 are theébfect of prosecutions

before this Tribunal. Weapons were continually sgied across the porous border

31777, para.2154.
38 ContraTJ, para.2154.
31977, para.157%ee infraGround 1.
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from Albania to Kosovd?® The evidence before the Trial Chamber was theatibA
wanted to arm thentire population from the age of ®#6and possessed “impressive
weapons depots?? In such circumstances, there was nothing crimimaleeking to
remove weapons from the reach of the KLA whilstndoeverything possible to

defend those in danger.

210. The example of Istigiin 1998 shows the misinterpretation of the evidence is thi
regard as none of it details removal of weaponsvdlagersin Istini¢, but rather the
return of refuge€é* and, separately, the surrender of KLA weaponses&hactions of
disarming were legaf® The Chambers did not refer to any legal enactntiest
would prevent the State from taking legally prdsed measures against those in
possession of illegal weapons, nor did it distisgubetween these actions as taken
against criminal, not civilian, actors. The infece remained that disarming was a

necessary and legal measure to disarm a growirayitrthreat.

211. In any event, the conclusion tHabrdevi¢c wasde jureresponsible for the disarming
of Kosovo Albanian villages was wholly erroneoushe Trial Chamber relied on
documentation from the Joint Command, Pristina €amd individual SUPE® This
bore no relation t®ordevi¢c. The SUPs in Kosovo were controlled by the Merist
Staff in Pristina, as the Trial Chamber acknowletiglsewherd?’ Exhibit D244, as
referenced by the Trial Chamb®f,shows that the MUP Staff in Pristina exercised
effective control over the SUPs in the region with link to thebordevic. The
evidence, then, does not point to a solid concfuglmat thebordevi¢c was even
informed of the disarming, much less that he ldggurecontrol.

32077, paras.277,308,854,1566, fn.1298e alsd.9215-9216/T.9224(Crosland), [REDACTED];
T.8765/T.8827(Phillips); T.5333-5334(CiaglinskiB3 (T.6923-6924); T.2479-2482(Zyrapi), [REDACTED]
(T.5977/T.5979-5981); [REDACTED]; T.11692-11693(&mvi); D57; D58; D571; D320; D725; D726;
D727; D728; D733; D734; D787; D788; D789; D790; D7D911.

321 p431, p.5(document)/p.2(eCourt).

32273 para.1566.

33719, para.1910.

324D429.

325p1049, Art.33.

32677, para.1910.

32177, para.49.

328 7), fn.6559.
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ARMING

212. The RPOs were created in 1§9gbefore the alleged JCE came into exist&iéor
the sole purpose of defending against terroristefer The RPOs were civilians who
operated as a volunteer territorial defence, aswtai@med by many countries, whilst

keeping their regular job§*

213. The Trial Chamber concluded that the decision tonfand arm these units “was
made by the MUP headquarters in Belgrade, passedhdo MUP Staff and
implemented by the SUP8*# But the only citation for this finding was witrses
Cvetic.>** There was no other evidence, documentary omtesiil, to corroborate
this assertion as to the role of “MUP headquaiteBelgrade”. Cveti's statement is,
however, consistent with all other findings anddevice which point to the RPOs
being established by the MUP Staff in Pristifaeporting directly to the Minister at
his request®® There was no evidence, and Cgatiould not have known in any
event, whetherbordevic was involved®® Any further communications were
delivered directly to the Minister by his MinistatiStaff®” and the Minister himself
communicated with the VJ and MUP Stiff. There was no evidence to suggest that

bordevi¢ played any role.

214. In attempting to impute first-hand knowledge of RBffensive actions, the Chamber
focused orCicavica in September 1998 Butbordevi¢ was not physically present -
he was on the other side of the mounfdth.Secondly, the information given by
Lazarevt at the Joint Command meetifgprdevi¢ attended was limited to stating
that a plan had been prepared ¢i¢avica®>** Finally, the passage of testimony cited

$9pg01; P1052; P1054; P1355.

33077, para.2000,2026.

®iT 6742

33277, para.92see alsara.1911.

88T 6713.

33479, para.92,fn.333.

335pe8s, p.8.

3%01d., p.1.

337 seeP85(whilePordevic was present at this meeting, it was the Ministiko was being briefed and there is
no evidence that the full report of 16 Februaryd@@1055) was submitted to the RJIB).
%8 D449-D451.

33977, para.1903.

$9T 9863.

341 pgg6, p.103.
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by the Chamber actually states that duiragdevi¢ time in the field “armed villagers
never joined the police or the army forces to atttjy, to take part with them in anti-

terrorist activities, never ever>2

215. Despite this limited evidence, the Trial Chambeoreously concluded th&ordevi¢
had sweeping knowledge of ‘the arming of the Sevilian population in Kosovo’
not only in 1998 but until the end of the Indictrhgreriod in 1999.*° Such all-
encompassing breadth of knowledge is simply notwsh@n the evidence, in
particular, in 1999.

CONCLUSIONS AND RELIEF SOUGHT

216. The cumulative error is that the Trial Chamber ¢gsidhese erroneous findings of
knowledge with some kind of effective contf§lwhich, it finds, goes to a ‘significant
contribution’ to the JCEB* There was no explanation how any knowledge in8199
(of plainly legitimate activities) could translateto anactus reusof a significant
contribution to the common purpose in 1999. Wiierdevic was found to be in
charge of the RJB, none of the RIB dispatches ideaee concern the issues of

arming or disarming of the population.

217. The Trial Chamber concluded that arming was dona discriminatory way beyond
an espoused aim of self-deferfég. The evidence did not support that conclusion.
The Trial Chamber failed to eliminate legitimat@agsens for the arming of a limited
number of Kosovo Serbs and attempts to remove eswtweapons from the KLA.
In those circumstanceshordevi¢’s knowledge of such actions was irrelevant.
Further, on the evidence, any such actions takanatébe imputed to thBordevic.
Subject to the combined effect of this dddrdevi¢’s other grounds of appeal, all of

his convictions should be quashed or his sentemoeld be reduced accordingly.

32T 9863.

3379, para.1915.
34477, para.1899.
3577, para.2154.
34619, para.1915.
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SUB-GROUND 9(E): THE TRIAL CHAMBER ERRED IN LAW AND FACT IN ITS ASSESSMENT OF

THE RACAK INCIDENT AND DPORBEVIC’'S ROLE THEREIN

218. The Prosecution withdrew the &k incident from the Indictment as a crime site,
stating that it did not intend to lead evidencetlois charge at trial*’ Its relevance
was limited tobordevi¢’s alleged mens reaby paragraph 64(g) of the Fourth
Amended Indictment, as reminded by the Trial Chartie

THE TRIAL CHAMBER 'S ERRONEOUS APPROACH

219. The Trial Chamber’s conclusions were not estabtldhne its own findings or by the
evidence. The Trial Chamber erroneously concludeat 45 Kosovo Albanian
civilians were killed in R&ak on 15 January 1994’

220. The Trial Chamber impermissibly concluded that¢#¥aestablished “coordinated
action” between the MUP and the VJ pursuant to B 38d that it went towards
Pordevi¢’s actus reus™ Such an approach is inherently unfair. Insuffitiaotice
was given and this matter has not been litigatdlg. fuThe Trial Chamber’s use of
Ratak should be reversed. Findings in relation t@&dRaoutside of those strictly
regardingbordevic’s mens reashould be quashed, particularly the findings that
Rasak was a “joint actior’®* ordered by the Joint Commah{ that 45 civilians were
killed; and thatbordevic was “responsible” for whatever occurred, includiag
supposedly staged misrepresentation of bodies dradgary 199>

221. In fact, the evidence was that on 15 January 1988 Kad sole control of the
scene”>* while denying access to Serbian authorities bipdiupon the investigative

teams who tried to entd® The KLA remained an “overt” present8. The verifiers

347 Prosecution’s Motion for Leave to Amend the Thirdehded Joinder Indictment with Annexes A, B, and C
2 June 2008, para.23, granteddmscision on Prosecution’s Motion for Leave to AméreThird Amended
Joinder Indictment7 July 2008, paras.47,51.

348 Decision on Prosecution’s Motion for Admission @f&6-Recording MFI P157%0 March 2010, para.9.
3497 para.416. Elsewhere, the Trial Chamber suggesses the number was as high as $8e{TJ, para.2134).
307), paras.1923-1925,1992,2154.

17), para.2134.

%273 fn.1387.

337J paras.257,1924.

%4 SeeT.6521:18-25; P1575; D932.

3°7J, para.411see alsdl.13075-13076; D149.
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who arrived did not have personnel or equipmentrewaot authorised to carry
investigation and did not secure the atéaKVM Representative Maisonneuve saw
no casings at the scef®. Prior to Ambassador Walker and General Drewiemkiz
leaving, villagers moved the bodies into the moSgunel US-KDOM remained in the
village overnight®® When a Serbian Investigation Team was finallyeahd
investigate, that investigation was supervisedey®SCE® Forensic tests revealed
bodies of various ag&, not mostly over 50 years old as suggested byTtfe
Chamber®? Crucially, 37 of the 40 bodies had gunpowderdesion them and there
were no traces of gunpowder explosion in the apéagounds such as to suggest that

the individuals were shot at point-blank rarige.

222. The Trial Chamber failed to consider these forensports®®* It did not consider that
weapons, including artillery weapons, were recodefrem the KLA in Raak>®°

The Chamber failed to consider further evidenc&Iof activity, that the KLA was

in the village on 15 Januar$’ including a KLA headquarter§! that the wounded

were treated at military hospit318 and that those who perished were buried in

accordance with KLA military rule®®

223. The Trial Chamber rejected the evidence of the dhgating Judge on the basis that
she had been set up: the Trial Chamber suggestetiddies shown in the video were

3% 17, paras.407,410,41%eeT.13061:9-14: P1575(23:40-23:58) where Mr. Davitbn, who identifies
himself as with the KVM as the “mission medical mtioator” states they “have been taken by local Kamd
villagers” with the assumption that is a mass ekeau’; D932(17:13-17:30) clips of same video shogi
members of the KLA presergge alsdl.6515:13-15(Drewienkiewicz).

37 5eeT.6520-6522 (Drewienkiewicz).

8T 5536.

397), para.408.

3071), para.412.

%1 5eeD895-List of victims showing age distribution oetd0 victims listed, 1 girl (‘body No.36%) was 22-
years of age—a daughter of Bajram Mehmeti who istten same list as a KLA member (‘body No.40%;
T.12892:5-11(MarinkoW).

%277, paras.407,416.

33 Dg95; D898; DI00; D899, T.12980-12981(Marinkyvi

34 D899 confirms that autopsies were performed obetles, 16 of them in the presence and with pagtimn

of two experts from Belarus and 24 together withefisic experts from Finland; that the findings and
conclusions of these expert teams were consisight12); that the procedure began in the preseht¢em®
OSCE representatives (2); that gunshot wounds Weralised on different parts of the body (6); that
examination revealed that all, save two, were hot at close range, but from a distance (9).

35D149; D148; D757, p.4; D896; T.11739(Stojari)vi

366 T 5539(Maisonneuve).

%77J, paras.401,412.

38 pg72; T.5544-5545(Maisonneuve).

369 T.12500(Mladenow).
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not the same as those the Judge saw in the mé&giowever, no reasonable Trial
Chamber could make such a finding of a ‘staged escas there is absolutely no
evidence to support this and does not account dar this would even be possible
given the chain of custody and close observatiorvédryfiers during this period of

time3"*

In fact, the representatives of the OSCE wereegme during the on-site
investigatiori’? and certainly would have noticed if there had bsech tampering.
This suggestion of a ‘staged scene’ surely does exglain where substituted
victims®”® may have come from and, in turn, where the actictims had gone.
Given the totality of the evidence, it is unreadwaao believe that the MUP could,
even if it wanted to, manipulate the scene thiailye especially with KVM/OSCE
and US-KDOM spread throughout the village in thimet and, as shown in the
evidence, monitoring the investigation. In fabe werifiers claim that there were ‘no

MUP or VJ' even in the village of Rak in the intervening period?

224. Further, the Trial Chamber found tHadrdevi¢ “led MUP efforts to conceal evidence
of grossly excessive force and present it as ditlegfie anti-terrorist operatiori™
At trial, there was no evidence to support thisnac® and no accusation of a ‘cover-
up’ was ever put to him in his testimony for himrédute. As shown above, there was
simply no basis upon which to draw any conclusisrsach a ‘staged scene’, much
less was there any basis upon which to concludé Hwadevi¢ ‘set up’ the
Investigating Judge. More relevant in this regardrevthe repeated attempts to
investigate the scene after 15 January 1999 andtteept to involve an independent

Finnish team of investigators®

225. More likely than Serb forces arranging the bodiesthe mosque was a scenario
whereby the KLA set up the initial scene observgdtiee KVM on 15 January
following a heavy firefight.

3707, paras.415,425.

71T 5467(Maisonneuve).

32D148.

337, para.415.

374 T 5535(Maisonneuve); P852(T.5779/T.5862).
37577, para.1924.

37°TJ, para.413.
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CONCLUSIONS AND RELIEF SOUGHT

226.

The Trial Chamber seriously erred by relying onc&aagainstbordevic. The
Appeals Chamber is invited to exclude ¢Rla entirely from any evaluation of
bordevi¢’'s criminal responsibility for the Indictment crimeand quash his

convictions or reduce his sentence accordingly.

SUB-GROUND 9(F): THE TRIAL CHAMBER ERRED IN LAW AND FACT AS TO DPORBEVIC’'S

ALLEGED ROLE IN THE CRIMES OF PARAMILITARIES IN__KOSOVO

227.

Six submissions are made challenging the Trial Gieis approach. The first five
relate to the atrocity committed in Podujevo on\VZ&ch 1999 when members of SAJ
reserve forces murdered a group of Kosovo Albawigitians. The sixth challenges
the extension of this atrocity to holBordevi¢ responsible for crimes of other

paramilitaries in Kosovd'’

PODUJEVO
228. First, there was no basis (other than guesswork suppbstéddndsight) to hold that

the incorporation of a reserve forces into the 8Ad its deployment to Podujevo was

criminal frombordevi¢’s perspective when those decisions were taken.

a. There was no evidentiary basis to support the csimh that, in March 1999,
Dordevi¢ realised that the ‘Scorpions’ were “widely knows @ paramilitary
formation that had participated in crimes during flghting in Croatia in the
early to mid 1990s’® To say thabordevi¢ “could not but have known” of
the ‘Scorpions’ crimes, including the now infamomsssacre at Trnovo,

Bosnia, in 1995, was speculative.

37 ContraTJ, para.1929,2155.

37877, para.1953. The Chamber itself noted at T&.f86,fn.6726, that Metlstood trial in 2003 for the
killings committed in Trnovo. All withesses who tiéied in this case confirmed that nobody knewtaige
crimes until video footage was shown during kitoSevi trial: [REDACTED]; T.9100:21-9101:1(Trajkod);
T.13699:1-9(Simow); T.13789:15-20(Stalet); T.9710:5-18Dordevi¢). Also, bordevi¢ had never been in the
territory of SBZS Croatia) see[REDACTED].
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b. The Trial Chamber itself recognised that only atin (15 or 16 out of 128)
of the SAJ reserve forces deployed to Podujevo i@maer ‘Scorpions®’®
Beyond this, the evidence accepted by the Trialn@ie was thabordevi¢
knew that up to 50% of those recruited had no careRperiencé®® Such a
finding was consistent witbordevi¢’s case that the individuals were needed

in a support capacity for the Belgrade and Prig8Ad units®*

c. When holding that background checks were not cateduan the new recruits,
the Trial Chamber failed to consider evidence destrating that checks were
indeed undertaken and came back negdffveifter the atrocity on 28 March
1999 further (broader) investigations suggestetigbae did have convictions
in other countrie®® It was not established thdbordevi¢ should have

discovered those convictions earlier.

229. Second there was no evidence, and the Trial Chamber nditl conclude, that
bordevi¢ played any part in a criminal order for the ‘Saons’ to clear up the part of
the town of Podujevo not yet under Serbian coriffbl.The evidence cited by the
Trial Chamber was vague but to the effect that tBeorpions’ received that
instruction while en route from Prolom Banja to Bgyo on the morning of 28
March 1999%®° There was no suggestion thtrdevi¢ was the source. By contrast,
the orders for operations in that area at that fimeeised on actions against the KLA
in villages surrounding Poduje¥® In any event, the evidence noted by the Trial
Chamber was that the ‘Scorpions’ arrived in an afd@odujevo already firmly under
Serbian control: many houses were unoccufleand there were large numbers of

3977, para.1951.

3077, para.1951.

8177, para.1939.

32 T.9089:3-8(Trajkovd); T.13693:23-25/T.13696:1-3(Sima@yi T.13846:1-9/T.13890:16-22(Staléyi see
also, P40, p.1; P41, p.1; P1594, pp.1Biuki¢ and Medé had no criminal convictions; Cvetan and Solaja no
criminal conviction prior the events); T.2845(Stdpa (Cvjetan and Demiro¢ihad not been members of the
‘Scorpions’ prior); T.13713-T.13716(Simayi (access to criminal records from Croatia were pagsible in
1999 without judicial order; background checks weoee at the local SUP level).

%3 7, fn.6728; indeed Vasilja¥s evidence as to the further checks conducted thaisthis was a general
estimate, rather than any ability to run comprehenshecks on individualsSee T.5670-5671/T.5915-
5916/T.5931-5932 that it was just an overall esttmBut no individual security checks were carioed

347, para.1944,2142.

3577, para.1238,1938.

36D104; D105; P889(22 March 1999): TJ, fn.4677.

3777, para.1938.
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VJ, PJP and SAJ units already th&feThe most likely explanation was that a
fraction of the 128 SAJ reservists deployed to Raduwent off on a horrific frolic

of their own.

Third, immediately after the atrocity all 128 ‘Scorpiongére removed from Kosovo
and criminal investigations begun. The Trial Chamfaled to explain how, if
bordevi¢ (or others) sought to use the ‘Scorpions’ to cotatrocities, they would be
withdrawn rather than sent on to find further it The victims were administered
the first aid by police and transported to hospitalPristina and Belgrad&’ Instead,

Dordevi¢ ordered that all reservists should be disarfigd.

Fourth, the Trial Chamber placed an unfair burdenfrdevi¢ in relation to the
investigation of this atrocity. An investigate gelperformed an on-site investigation
in Podujevo on 30 March 1998" This led to a criminal report on 23 May 1999
against two individuals and they were detaifi€d.The prosecutions continued and
both were convicted® A further case followed in 2008 against anotheurf
‘Scorpions’®* In a perfect world, proceedings would move muaerguickly. But
this Tribunal should recognise that such a pacérosecution, especially during
wartime, is understandable. In any evebgrdevic had no role once judicial

investigations began.

Fifth, the Trial Chamber erred when considering the riegepent of the SAJ
reservists in April 1999. Only 108 of the 128 weeeleployed to Kosovo. A clear
inference existed that the suspected perpetratdieed?odujevo atrocity were not or
were not thought to be in their numi3&t. In any event, it was not established to an
adequate standard that any later crimes were cdathby those redeployed. Had the

Prosecution wanted to rely on events in the Jemerskuntain area those events

388 Id

389 7], paras.1255-1256; T.1944:6-20(F.Bogujevci);8A®HStopai), see alsoP493(para.59); [REDACTED];
T.13784(Stale); T.13588(Simowd) [all were at the scene and described that medield was provided by
members of the SAJ and the SAJ doctor Dragan Matkov

39071), para.1963.

3917, para.1959; D411.

3927, para.1962; P1592; P1593.

39377, para.1962.

39477, para.1962.

39°T7.9102:10-T.9109:21(Trajkos), T.13593:3-T.13594:3(Simas)i; T.13889:1-16(Staley).
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should have been alleged and pro¥&€nThe circumstances of operations in that area
in May 1999 were not explored at trial and it wagwith the Trial Chamber’s

discretion to rely on them.

Therefore, no reasonable Trial Chamber could calecthatbordevi¢ participated in
a JCE by vice of any involvement in the deploymehia handful of ‘Scorpions’
deployed to Podujevo among SAJ reservists. Thgirecin Podujevo is not disputed.
But no reasonable Trial Chamber could, in fairna#isipbute their crime t®ordevic.

PARAMILITARIES GENERALLY

234.

235.

Turning to the _sixth submission. The Trial Chamber unjustifiably exteed
bordevi¢’s involvement in the deployment of the ‘Scorpiorte’ entail criminal
responsibility for the acts of all paramilitariepevating in Kosovo. Other than the
‘Scorpions’, there was no evidentiary basis to tate that paramilitaries were
incorporated into the ranks of the RIJB. The T@&lamber's analysis of Arkan’s
Tigers, the White Eagles and Pauk Spiders was tqade. Even construing
bordevi¢’s dispatch of 18 February 1999 against him, thvegis no evidentiary basis
upon which to conclude that paramilitaries wereorporated into the MUP and VJ
and used by those forces. Even if Arkan’s Tigeesen‘associated with the RDB”
or White Eagles seen “coordinating their actidiisiith MUP forces or Pauk Spiders
were “absorbed into the VJ” (for a brief peridtl)such findings fall short of being
“used by” JCE members as required in order for icranresponsibility to attach to
Dordevic.

But the Trial Chamber was not entitled to constiderdevi¢’s dispatch of 18
February 1999 against him. The Trial Chamber nttatbordevi¢ sent a dispatch to
all SUPs in Serbia and the RDB (to the Chief, fdoimation only) requesting them
to “establish complete control over volunteer anaramilitary units and their

members”® The Defence case at trial was that this soughtprieclude the

3% ContraTJ, para.1948.
3977), para.210.
39877, para.212.
3977, para.216.
4077, para.195.
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widespread incorporation of paramilitaries into Kes, consistent with preventative
stepsbordevi¢ took in 1998'°°* The Trial Chamber rejected this argument, holding
that this dispatch was “quite clearly an instructto implement” the Minister’s order
given at the Ministerial Staff the previous day“emgage volunteers®? But the
evidence of Cvetirelied upon by the Trial Chami&twas thabordevi¢’s order was
understood by the SUP’s to be an order to prevenirttroduction of volunteers. |If
the Trial Chamber wished to reach a different casion, it had to reject Cvéis
evidence and explain why. It did iSf.

CONCLUSIONS AND RELIEF SOUGHT

236.

The Trial Chamber overstatddordevic’'s role in the deployment of ‘Scorpions’ to
Podujevo and understated his response to theiresrim The Trial Chamber
erroneously extended its assessment of Podujevly that Bordevi¢ bore wider

responsibility for the crimes of all paramilitariesurther, the Trial Chamber failed to
apply the necessary test to attribute the crimgsacdmilitaries to any JCE member.
The Appeals Chamber is invited to exclude this asgar any assessment of

bordevi¢’s liability and reduce his sentence accordingly.

SUB-GROUND 9(G): THE TRIAL CHAMBER ERRED IN LAW AND FACT AS TO DORBEVIC’S

ROLE IN THE CONCEALMENT OF CRIMES

237.

The Trial Chamber erred when it concluded thateen @xisted to conceal the bodies
of Kosovo Albanian civilians killed during the Irafiment period and thdaordevi¢
was an active contributor to that plamordevi¢ challenges these findings on four
bases: (i) the concealment of bodies did not nacdgsontribute to a JCE; (ii) the
Trial Chamber improperly relied upon the WorkingoGp evidence; and, (iii) the
Trial Chamber overstateBordevi¢’s role based on improper findings; and (iv) the

Trial Chamber applied an unfair standard when agsgbPordevi¢’s involvement.

01 p709,seeTJ, para.1928.

40277, para.2021.

40377, fn.6943, referring to T.6677-6679(Cti

404 SeeTJ, paras.1928-1929, where the Trial Chamber nGtedié’s position but did not reject it.
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238. At trial, bordevi¢ accepted and admitted his role in the burial afié® at Batajnica
and that he was told about bodies discovered inelL&erucac. He candidly
acknowledged that he should pay a price. On appaalyespectfully submitted that
the Trial Chamber overstated the naturdofdevi¢’s involvement and unfoundedly

linked such admissions to the JCE.

THE CoONCEALMENT OF BoDIES DID NOT NECESSARILY CONTRIBUTE To THE JCE

239. A first and preliminary point taken on appeal isttithe Trial Chamber made
insufficient findings as to how the concealmenttlvé bodies of Kosovo Albanian
civilians furthered the JCE. The Trial Chambepgm@ach appears to have been that
the concealment of bodies furthered the JCE byédring investigations into the

circumstances of the deaths of those individt&ls.

240. However, concealment of a crime after the fact dagscontribute to the earlier crime
in law or fact. Concealment, similar to failure itvestigaté®® is anex post facto
action. It is not a form of participation in therpetrators’ earlier crimes, which can
create culpability under 7(3) but cannot be attabie to crimes under 7(1) JCE.
International criminal law recognises a distinctioommand responsibility is, among
other things, criminal responsibility for a failut@ punish subordinates’ crimes. The
culpability under Article 7(3) of the Statute is sai generisfailure to punish.
Similarly, in order for later actions to aid or ala@ earlier crime, an accomplice must
have agreed in advance with the physical perpetthtd such assistance would be
provided?®” The Trial Chamber's approach ifordevi¢'s case blurs these

distinctions.

241. The Trial Chamber found that there was a “conspicsilence” at all levels of the
MUP and VJ based on alternative bases: it specltat either evidence of such a
conspiracy was destroyent elseit had been avoided in the first pld@&. However,

the Trial Chamber’'s findings in the same paragrajgigate the suggestion that

4957), paras.2025-2026,2146,2086-2121.

%% 5ee infraSub-ground 9(H).

‘7 See AleksovsHiJ, para.62Blagojevi: TJ, paras.731,745.
4%8TJ, para.2108.
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evidence was not written down or that it was des&tdoand the written records in

evidence did not suggest the inference of sucmapimacy.

Antithetical to any concealment master-plan, on Thi@l Chamber’'s own findings,

investigations were undertaken into these mattd¥sllowing the discovery of the
refrigerated lorry in the Danube at Tekija, a mypat investigative judge, a deputy
municipal prosecutor, and a coroner were calledhto scené® Thereafter, the

district prosecutor in Negotin was inform&d.

Given this and that the Trial Chamber was unablen&ixe specific findings against
“other specific senior political, MUP and VJ offid$” on this mattef!* there is a

missing evidentiary link as to how this was an adrpart of the JCE. The exception
to these submissions is the suggestion of a Ma®&® Ineeting which is based solely

on the highly unreliable evidence of the Working@y, addressed below.

THE TRIAL CHAMBER 'S USE OF THE WORKING GROUP EVIDENCE

244,

The Trial Chamber erred when it placed substanteight on the Working Group
evidence in order to have any evidence to linksiygarate concealment actions to the
JCE. Based on Working Group information made ulihe Trial Chamber held
that, in March 1999, a meeting took place in PresidMilosevic’s office when
Stojiljkovi¢ was instructed to conceal the bodies of KosovoaAian civilians and
that at a subsequent MUP Collegium meeting, MiniStejiljkovi¢ issued an order to
the Pordevié to carry out that task? The Working Group, and thus the Trial
Chamber, concluded that Minister Stojilké\and bordevi¢ sought to cover-up the
discovery of the refrigerated truck at Tekija aadriched an operation named Dubina
Il to achieve this. On appedbordevi¢ seeks to reopen the Trial Chamber’s reliance
on the Working Group evidence on the basis thateagonable Trial Chamber could

place any reliance upon it.

497, para.1293-1296.
#1977, para.1294.

177, para.2119.

“127TJ, paras.2112-2117.
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The Working Group was set up in May 2001 in ordereport to the then Minister of
Interior following the publication of a newspapetiade about the bodies found at
Tekija in April 1999. The Working Group made itsxdings public in two press
releases described as ‘informatidi’ (which the Trial Chamber characterised as
“reports”) dated 25 May 2001 and 26 June 2001. Wweking Group interviewed a
number of individuals and all of the “Official Na&tkof the interviews were admitted

as evidence againBordevic.

The Trial Chamber erred in identifying the timinfytbe Working Group. It asserted
that the Working Group published its first reporhare few days after the indictment
of Milosevic (in May 19991 similarly elsewhere the Trial Chamber suggests tha
the Working Group began its work in May 19881n another part, the Trial Chamber
suggests (rightly) that the Working Group was getruMay 2001*° It is respectfully
submitted that fundamental errors such as theseromde the deference which the
Appeals Chamber might otherwise pay a Trial Chanmbéis discretion to assess the
evidence before it.

More critically, however, the “Official Notes” laekl any basic indicia of reliability
sufficient for them to have been affordaay weight:
« There is no reference number and no date and pfdaneerview?*’
* There is no signature of the person who preparedQfiicial Note or the
person responsible for its content; in most of ¢hses there is not even a
signature of the person who allegedly providedittiermation contained in

18 and

the note?
* The person interviewed had no opportunity to revieweven know what

would be written in the Official Note®?®

“B3IREDACTED].

14 SeelJ, para.1371seeProsecutor v. Milodevj Case No. IT-99-37, Indictment, 22 May 1999 (mpdblic
on 27 May 1999).

“155eeT ], para.1982.

4167, paras.1289,1369.

“" [REDACTED].

“18 [REDACTED].

“19 [REDACTED].
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Nor did it need the Trial Chamber need to rely twvese “Official Notes”. A
significant proportion of the individuals who spoke the Working Group also
testified before the Trial Chamb&’. However, when testifying before the Tribunal,
many of the witnesses shown their “Official Notdiatlenged the alleged statements
contained therein or said thlREDACTED] expressed pressure on them to falsely

incriminateDordevi¢.*?*

The unreliability of the Working Group’s methods csitical because thenly
evidence of the alleged March 1999 Milosevic meptend subsequent MUP
Collegium was the Working Group’s information redeaof 25 May 1999. The
underlying basis for the suggestion that such mgstioccurred was said to be a
statement provided by Radomir Marké\ithe former RDB head) to RDB members.
The Working Group did not have Markdid actual statemeit? Rather, notes were
supposedly taken of its contents. However, evesdhsecondary notes were not
submitted as evidence agaifxrdevi¢c. Instead, the extent of the evidence of these
two key meetings was the suggestion in the prdsase "Information’ which is not

supported by any primary sourcg®.

Moreover,[REDACTED] testified that neither he nor the Working Grouprfduany
evidence to indicate that the removal of bodiesnfidosovo was discussed at any
MUP Collegium or any such meeting with Milo3et%* He also testified that
BoriSavljevi (bordevi¢’s chef de cabinet) had never said that these shiugre

discussed at any MUP Collegiufir.

While hearsay evidence is admissible before thilsuhal, it is respectfully submitted
that the Trial Chamber's approach on this issueulshde discouraged. The
suggestion that these two meetings took placedeastethe flimsiest of foundations.
No reasonable Trial Chamber should have placedamght on the suggestion by the

20 Bogko Radojkowi, Caslav Golubowi, K87, K88, K93.

*2LIREDACTED]; T.14165-T.14172(K87)ee alsdl.1808-1811(Radojkow); [REDACTED].

4227 para.2112.

*337], para.2117: The Chamber was “well aware” thatd was no first-hand evidence about the meeting
allegedly held in March 1999 (in the office of Rdent MiloSevi)

424 |[REDACTED]

42> [REDACTED].
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Working Group that these meetings either occurreasdo what happened at them as

done in this Trial Judgemeff® The prejudicial effect of this evidence far

outweighed its probative value.

PORPEVIC’'SROLE IN THE CONCEALMENT OF BODIES

252. With regard to concealment operations, the Triadu@ber relied oordevi¢’s role

in three areas:

(i)

(ii)

(iii)

The concealment of approximately 80 bodies disaxem 4 April 1999 in
the back of a refrigerated lorry which had beenbaehtely driven into the
Danube river neafekija, eastern Serbi&’ The bodies were transferred to a
SAJ base at Batajnica and buried tHéféelhere followed a number of further
burials at Batajnica in which the Trial Chamberdh&lordevic was also

involved#?°

The burial of approximately 4% (or 843! — the Trial Judgement is
inconsistent as to which) bodies nextLake Perucacin western Serbia, near
the border with Bosnia. Bodies were spotted flgatmthe lake in mid April
1999. A submerged container of bodies was therodesed. It concluded that
bordevi¢ knew these were Kosovo Albanians and that hisniciste reaction

was to ensure that they would not be discoverdnwvastigated'>

Two deliveries of bodies to a PJP training facibtyPetrovo Seloin eastern
Serbia in April 1999. There was no direct eviderihat Bordevi¢c was
involved in this. Instead the Trial Chamber hel@ttthese incidents were
closely related to those at Batajnica and Lake &arguch that, by inference,
Pordevi¢ also knew about what happened at Petrovo S&lo.

% ContraTJ, para.2025.

4277, paras.1290,1320.

487, paras.1312,1326,1334.

4297, paras.1337-1352.

4305eeT ), paras.1459,1518,fn.5563.

31 Seel), paras.1460,1519,2027. The uncertainty in #gaurd should have been resolve®irdevié’s
favour, i.e. the lesser of the two figures showdstehbeen used.

43277, para.1336.

4337TJ, paras.1980-1981.
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253. There was no evidence thHabrdevi¢ was involved in concealment operatianside
Kosovo. Indeed, the Trial Chamber accepted thatdevic was surprised upon
hearing about the Tekija bodies for the first tiffie The extent ofbordevié's
involvement was strictly limited to a subsequentereup, when bodies surfaced in
Serbia proper. The Trial Chamber failed to consithet the evidence showed two
separate cover-ups: (i) botched attempts to mowbkebofrom Kosovo into Serbia
proper; then (ii) the concealment of bodies oncscalered in Serbia proper.
bordevi¢’s involvement in (ii) did not establish his invement in (i), yet the Trial
Chamber inflatedordevi¢’s responsibility to suggest that nobody playedreater
role in (i) than hint**®

254. Dordevic played no part in the original burials, disintermheor clandestine
transportation of bodies into Serbia proper fromséiw. The Trial Judgement is
riddled with the implication thabordevi¢ played a far greater role in an overall
concealment plan, hence the Trial Chamber's redana the Working Group

evidence addressed earlier. The Trial Chambeatedbordevi¢’'s responsibility.

Tekija

255. bordevi¢c was surprised when contacted about the findinhasfies near Tekij&®
This surprise and delayed reaction showendevi¢'s lack of prior knowledge about
these matters. That he did not arrange the transpbiodies from Tekija to Batajnica
is further showed that he did not control this apien. The first truck was arranged
by the Minister -bordevi¢ was unaware of its final destinatiéH;the second truck
was arranged by the Minister's direct subordinafessistant Minister Petar

Zekovic38

256. The Trial Chamber made a series of impermissilidifigs on this matter, including

that while ‘hone of the evidence demonstrates directlthat he had knowledge that

4347, para.1301.

4357, para. 2211.

43677, para.1301; T.1706/T.1748-174@¢ also, infraGround 10.
437 P352, p.4; P353(T.7413-7414/T.7423).

438 [REDACTED].
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the specific location to where these bodies wergetdbrought was the Batajnica SAJ
Centre, the Chamber considers that in the conteeivents,the only inference to
make is that he had such knowledg®&®*® This is an unreasonable and unsupported

inference.

Further, the Trial Chamber mischaracterised thelende, which lead to erroneous
conclusions. In particular, the Trial Chamber fduthat K87 was contacted by
Pordevi¢ and toldin advanceabout the arrival of each truck® However, the
testimony relied upon in footnote 5145 actuallytetathatbordevi¢ used to called

him after 4

Such erroneous assessment of the evidence, cowjilednsubstantiated speculation
created gross errors in the Trial Chamber’s findiag tabordevi¢’s involvement. Its
conclusions do not account f@ordevi¢’s repeated requests to the Minister to
investigate the discovery of bodies at Tekija. Whilese steps did not lead to judicial
investigations, there was no finding tidrdevi¢ precluded those investigations or
that he could have done so. There is thereforevatemtiary gap which the Trial
Chamber failed to bridge - it was not entitled tmclude thabordevi¢’s involvement

in the concealment of the Tekija bodies furthetesl 1CE.

Lake Perucac

259.

No reasonable Trial Chamber would have relied om évidence of Keéi that
Pordevi¢ ordered the burial of bodies found at Lake Perdtadt trial Keri
asserted, for the first time, thBiordevic gave such an order. None of his previous
evidence contained such a suggestfGrKeri¢'s testimony varied** Where his
current testimony conflicted with prior testimortiige Chamber found that several of
his answers contained unsatisfactory explanafibhatet in all of this, it selected to
believe only his most recent trial testimony ashfwl, despite previous statement and

4397, para.1347.

4407, para.1337.

41T 14175:11-18(K87); P1415, para.21.
4427 paras.1357-1365.
*37.7761-7762put cf.D316; P1212.
4477, para.1357.

4°TJ, para.1365,fn.5255.
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testimony in 2001 and 2005 (the latter under swaath). The Chamber irrationally
took the one piece of evidence that does not magchvith his earlier statements,
much closer to the event and made that the basisdihgs of culpability beyond
reasonable douBt® This level of certainty cannot be found on suctreliable

evidence.

The manner in which the Trial Chamber selectedspairtKerc’s evidence is utterly
unclear. While noting that “[a] significant factanay well be a concern not to
implicate him himself in criminal conduct or to p&aultimate responsibility for it on

someone else™’

this does not explain why he would implicate hithge criminal
conduct before the War Crimes Chamber in Belgradféhen this was put to the

witness in cross-examination, he became increasingbherent*®

Finally, the Trial Chamber drew an unreasonablergrice that “therefore, that
Vlastimir Bordevic knew that these were, yet again bodies of ethnosoko
Albanians killed in Kosovo during the Indictmentrioel, and the instinctive reaction
was to ensure that the bodies would not be diseover further investigated®
There was no evidence to establish thardevic knew or was on notice of the
identity of the victims at that time. Even Kestated that the origin of the bodies was
unknown to him, that he did not inforBordevi¢c about that, that there had been no
indication that the bodies were Kosovo Albaniariligims. Indeed, he thought that the

bodies originated from Bosnia and Herzegoviifa.

Petrovo Selo PJP Centre

262.

There was no evidence directly implicatidgrdevi¢ in relation to the reburials at the
Petrovo Selo PJP Centre. His involvement was iafean the basis that this was part
of the same plaff* No such inference should have been drawn becausesinot the
only inference available. The Trial Chamber noteat there were connecting features
between events at the Petrovo Selo PJP Centre atajnBa SAJ Centre: MUP

4467, para.1364-1365.
477, para.1358.

48T 7849-7852.

977, para.1366

40T 7763/T.7822.
177, para.1975.
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individuals were involved in both; one of the tracksed to transport bodies from
Kosovo to the Petrovo Selo PJP was subsequentlyghtao Batajnica in order to
“bring earth” and “spread sand”; Peter Zekowd member of the MUP Collegium and
Assistant Minister, ordered actions in relationbtth site®®% the refrigerated truck
from Tekija was destroyed at the (nearby) Petroeto $JP Centre; anbBordevic
visited Petrovo Selo PJP Centre sometime beforg 1AB9 together with the
Minister. But these connecting features did notlueke the reasonable possibility that
bordevi¢ knew nothing about the concealment of bodies &ibl@ Selo PJP Centre.
For example, the Petrovo Selo PJP Centre is vasecto Tekija — yet the bodies
from Tekija were transported much further afieldthe Batajnica SAJ Centre near
Belgrade. This strongly suggests that differeniviigidials, perhaps those with a closer
affiliation with the Petrovo Selo PJP facility, bestrated events there and had no role

in (or knowledge of) the discovery at Tekija.

263. Moreover, no reasonable Trial Chamber would relybamdevi¢’s role in the arrest
and transfer of the Bytiqi brothers to the Petr®ao PJP Centre and his visit to that
centre “sometime before July 1999” (after the lbmient period) as sufficient to
establish involvement in a clandestine reburialrapen at that location — which was
not shown to take place at the same tffierinally, in relation to events at Lake
Perucac, those bodies were buried locally rathem thansported to a MUP property.
Rather than being “closely related”, the eventgath location had distinct features

suggesting that there was no overarching plan nmaddvance.
ERROR ASTO LEGAL STANDARDS GOVERNING PORDEVIC’S OBLIGATIONS

264. The Trial Chamber applied an unfair standard whessessing bordevi¢'s
involvement in the concealment of bodies. The T@alamber rightly left open the
possibility thatbordevi¢ acted pursuant to the Minister's orders to conbealies’™*
But the Trial Chamber failed to gid@ordevi¢ the benefit of that finding. By contrast,

the Trial Chamber absolved Keérfor not taking further actions because he was

%2 See infraSub-ground 9(A).
45377, para.1978.
4477, para.1970.

Case No: IT-05-87/1-A 93 15 August 2011
Redacted Public Version



1409

b5

"under superior orders” Moreover, the Trial Chamber failed to weiglordevié's

attempts to investigate the bodies discovered &ija&®

265. As noted above, the discovery of the bodies atjdekas reported to the judicial
authorities, yet the Trial Chamber unfairly attiiedi their failure to investigate to
bordevi¢. The Trial Chamber failed to consider whether,jsctbto the command of
the Minister, it was not withidordevi¢’s actual power to do anything more than he
did ***

266. Therefore, the Trial Chamber erred in law and faken holding thabordevi¢ did
not take any measures to ensure the investigationmes or the punishment of those
involved in their commission. The evidence was thatdevi¢ had no knowledge of
anything related to these issues until the truckh odies appeared in the Danube
and Lake Perucac and that he reported everythiriganeed to his superior. His call
for investigations shows he did not act pursuanatdCE. If there was found a
conspiracy of silenc®ordevi¢ acted against as it would be illogical, then, Hon to

call for investigation and/or express surpriser@planned crimes.

267. In sum total, there is nothing to show thadrdevi¢’s sporadic involvement in these
three instances amounted to a ‘significant contidou to the JCE. The main bases
for that finding in this regard was the impropee ws the unreliable hearsay evidence
of the Working Group. The Trial Chamber’s own des@n of events following the
discovery of the bodies at Tekija and burials ineotlocations is of a haphazard and
ill-considered afterthought rather than a pre-corez® plan. bordevic has been
unjustly held criminally responsible for the actoof his superior in these matters and

the breakdown of an entire system.

SUB-GROUND 9(H): THE TRIAL_CHAMBER ERRED IN LAW AND FACT WHEN HOLDING THAT

PORDEVI C FAILED TO TAKE ANY MEASURES TO ENSURE THE INVESTIGATION OF CRIMES

268. The Trial Chamber erred in law and fact when hadimatbordevi¢ did not take any

measures to ensure the investigation of crimes that this could be part of his

4°TJ, para.1366.
#0T.9727-9728.
%7 See infraSub-ground 9(H) relating to investigations.

Case No: IT-05-87/1-A 94 15 August 2011
Redacted Public Version



1408

‘significant contribution’ to a JCE®® Rather, the evidence was thBbrdevié
reported everything he knew to his superiors antifar authorities were informed of

the crimes.

269. As relates to a JCE, the Trial Chamber found thate was a lack of reporting and
investigation from 1998 until at least June 1%9%hat demonstrated a ‘pattefi®
Part of this analysis included critical examinatiohD888, “a 789-page document
...of thousands of summaries of offences that weramitted in Kosovo from July
1998 to June 1999*' However, the Trial Chamber did not recall or cdesithat
D888 was not admitted into evidence in its entiregcauseof its sheer volume,

which clearly cuts against a general pattern ofreporting.

270. Regardless, here attribution Bordevi¢ is extremely attenuated. Leaving aside the
specific examples of concealm&t the Trial Chamber largely makes vague findings
of a duty to investigatall crime$® related tobordevié in light of an Article 7(3)
command responsibility liability — that he had &ftive control’ and should have

punished'®*

271. However, the investigative measures requiredofdevi¢ should have been those
“within his material possibility”: a commander isotn obliged to perform the
impossible so, for example, the duty to punish egmay, in certain circumstances,

be satisfied by reporting the matter to the competethorities'®®

Moreover, in the
Boskoskrase, the Trial Chamber held that when reports wexde to the appropriate
authorities by an accused’s subordinates, ther&ibfi those authorities to conduct a

serious investigation could not be attributed ®alscused'®®

48TJ, paras.2154-2158.

4977, para.2102.

407, para.2103.

61 SeefREDACTED].

62 5ee infraSub-ground 9(G).

4637, paras.2191,2194.

464 35eeTy, paras.2174-2185,2191; the Defence notes theitappeal on 7(3) is not open to the Defence as
there was no conviction and, therefore, no retidfeé sought.

%> See Boskosldd, para.230Had?ihasanovi AJ, para.154StrugarTJ, para.373Halilovi¢ TJ, para.72timaj
TJ, paras.526-27.

4%® BogkoskirJ, para.536.
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Here, the ‘pattern’ established by the Trial Chamb@s made up primarily of
incidents from 1998 and early 1999 incidents that were not listed in MUP Staff
reportd®® and incidents where an on-site investigatieas performed by the local
SUPs or VJ orgafi®. Leaving aside 1998 as not relevant toatsus reusn 1999,
there is no evidence th&tordevic knew or had reason to know of those items not
listed in the MUP Staff reports or SUP reports, teere could be no duty to
investigate.

For those crimes where an investigation was perdinthe Trial Chamber failed to
consider the hierarchy of the MUP and what invesiign and punishment was within
Dbordevi¢’'s actual authority. The Trial Chamber does natoaat for the fact that
once the judicial organs took the case, the MUHRdcao longer have any influence
on investigation and prosecutorial discretion. afipeared, rather, that the Trial
Chamber was not assessing aafempt at investigation that may be within
bordevi¢’s actual authority, but instead, analyzed thelity of the investigation.
This standard is apparent in relation to Tekijehe Trial Chamber completely failed
to assess that the MUP’s responsibility ended whth contact of the Investigating
Judge and Prosecutor abrdevi¢c cannot be held responsible for the standard of
their work. Further, the Trial Chambers standagiwre the plights of wartime
conditions on the ability to effectively conductyasuch investigations undertaken.

Further, the only findings of ‘actively trying tdstruct’ are referred to in relation to
aiding and abetting liabili/® and seemingly based only on those incidents of
‘concealment’ as dealt with in Sub-ground 9(G).

CONCLUSIONS AND RELIEF SOUGHT

275.

Thus, the Trial Chamber applied an unfair standaften assessingpordevic’s
conduct, unreasonably overstating his respongibiind ability to deal with
investigations in general. More importantly, ishaade no findings that can support

how, generally, any lack of investigations Bwrdevic can be linked to the JCE,

677, paras. 2083-2085,2178-2179,2182.

4%8TJ, paras.2093,2097-2098,2100.

4977, paras.1959(Podujevo),2091(Trnje),2092(1zb2@94(Pusto Selo),2096(Kotlina).
470TJ, paras.2162-2163,2194.
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much less construed as a ‘significant contributiom’ said same. The Appeals
Chamber is invited to exclude this issue for argeasment dbordevi¢’s liability and

reduce his sentence accordingly.
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GROUND 10: ERRORS OF LAW AND FACT WHEN FINDING THAT
PORPEVIC SHARED THE NECESSARY INTENT

NO INTENTION TO PERMANENTLY ALTER THE ETHNIC BALANCE OF KOsSovo

276. The reasonable inference remained thatdevi¢ did not share the intent of the
alleged JCE. The Trial Chamber failed to establisht bordevi¢ intended to
permanently alter the ethnic balance of Kosovoe Thal Chamber's assessment of
Pordevi¢’s “knowledge and intenf’* falls short in this respect. There needed to be
explicit findings thatbordevi¢ intended to expel Kosovo Albanians on a permanent

basis. There are none. Therefore, no convictiothe basis of JCE can be sustained.

VAGUENESSASTO DORPEVIC'SMENS REA FOR THE INDICTMENT CRIMES

277. To convictbordevi¢, the Trial Chamber had to establish that he irgdnthat the
Indictment crimes be perpetrated (for a convictumaer JCE 1) or that crimes were
foreseeable and he willingly took that risk. Bué fhrial Judgement is impermissibly
vague as t@ordevi¢’'s mens rea It found that he “acted with the requisite irttefior
JCE "2 without any consideration of whether he intendesl Indictment crimes. It
then confused the matter further by stating that,

Alternatively, had the Chamber been not able tsdiesfied that the
Accused acted with the requisite intent, it woudtvér been satisfied
that the Accused acted with the intent to furthe tampaign of
terror and extreme violence by Serbian forces agakkosovo

Albanians and that he was aware that the crimedblestted in this
Judgement might be committed by Serbian forces asako and

willingly took this risk*"®

278. This lack of concrete findings obordevic’'s mens reais compounded by an

additional conviction for aiding and abetting (adimens redor the same crimes) as

it ‘better reflects the totality of the accused’snduct’?*’* Such multiple and

4717, paras.1983-1999.

472TJ, para.2158.
473 Id

474 TJ, para.2194ee alspparas.2160-2164,
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competing findings violate the a Trial Chamber'stydiio make clear findings
established by the evidence and held beyond rehsodaubt'™

The reason for the variety ofiens reafindings is thatbordevi¢ did not possess the
intent of the JCE. There is absolutalp direct evidence of a shared intent or
knowledge of any such plarbordevi¢ clearly expressed that he “never heard either
the minister or any top people issue any taskswioatd call for crimes against the
Albanian civilian population, that would incite MUsersonnel to commit crimes or to

the effect that their crimes would be toleraté®."Further stating:

| did not hear from a single politician of any inten or of any plan
or of any activity or of anyone who was supposedany out that
plan if there was any such thing in relation to thgulsion of
Albanians from Kosovo and Metohif4’

Unfortunately, the Chamber did not even analyzedistatements in the Judgement.
Instead of this direct evidence, the Chamber rebesinferences. While the
jurisprudence establishes that state of mind cafolned by inferencef must be the
only reasonable inference on the eviderité. Here the Chamber has ignored the
other reasonable inferences that would suggestRbatevi¢c did not possess the
requisite intent of JCE | and thereby violated ¢éstablished principle thainy benefit

of the doubt must be made in favour of an accd$ed.

In any event, no findings were made to the effeatDordevi¢ shared the persecutory
intent necessary for a conviction for persecutiarspant to JCE #*° In order to be
found guilty of persecution via JCE [, the Trial&@hber is required to make findings
not only thatbordevi¢ shared the general intent to commit the underlgifignce, but
that he shared in the discriminatory pofffyand had consciously intended to

discriminate*®?

“7S|CTY Rule 87(A).

75T 238:5-8.

471 T.10145:20-24.

"8 Brganin AJ, para.429.

*"9Kvacka AJ, para.237.

80 There is a potential conundrum here that if itridy established that each JCE memberéns resamounted
to JCE lll, there was no common criminal purpose.

81 Kordi¢ TJ, para.220.

“82Vasiljevic TJ, para.248.
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PORDPEVIC'SINTENTION IN 1999

282. bDordevic’'s knowledge of events in 1998 was irrelevant ® litdictment crimes. The
Trial Chamber places an improper emphasiPonievi¢’s knowledge of and action
in1998 as forming the basis for his knowledge anih@nt in 1999'%* Such a leap is
inappropriate given that the events of 1998 are indicative of 1999 and occur
before a series of significant events, such asQbmber Agreements, Rambouillet
and, most importantly, air strikes by NATO and @sgive declaration of war.
Further, nothing in 1998 showed thxdrdevi¢c would be prone to such criminal intent
or harbour any discriminatory feelings that wowddd to his involvement in crimes in
1999.

283. As for reporting structures in 1999 that could pdevinformation of crimes being
committed, the Trial Chamber improperly relied @9& to assume what information
would be available in 1998 In doing so, the Trial Chamber failed to adegiyate
weigh (i) the lack of reporting of crimes througkgular channels; (ii) the inability to
travel or use phone lines during the Indictmentiquerand (iii) the media sources

available tobordevic.

Lack Of Reporting

284. The Trial Chamber noted that the lack of reportmgerious crimes “might be taken
as evidence that the Accused would not have hadvledige that such crimes were
committed by MUP forces*®® It continued, however, that crimes were repoited
Pordevi¢ “through other mean$® This approach implies thabordevi¢ did not

know the full extent of criminal acts in Kosovo.

285. The “other means” were held to be knowledge gathéneough telephone calls and
personal conta¢’ But as discussed in Sub-ground 9(A), after 24 dWak999, all

communication systems suffered hits and news frdra field was severely

“83 SeeSub-ground 9(C).
847, para.1985.

485 Id
486 Id

*87TJ, para.1986-1987.
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hampered® Thus, without a showing thabordevi¢ actually received such
information during this time period, knowledge bétevents on the ground should not

have been speculatively inferred.

286. Even with regard to the period before the bombitigg Trial Chamber makes
complete assumptions of how and what informatios delivered tdordevic. The
Chamber relied on a scenario of Shaun Byrnes (tarnational observer) telling
Sreten Luké (Head of the Ministerial Staff) about forced expahs in 1998 and then
moves to the generality that as “Lékieported tobordevi¢...he would have known
about such expulsion® There was no evidence of this or any other type o
information regularly travelling in this mannerpegulation of this sort cannot suffice
to create an inference of knowledge or intent. ilaihy, the Trial Chamber’s finding
that “the only reasonable inference is that [ATAkoations were discussed in detail”
at MUP Collegium meetings is based on assumptitimerahan evidenc€® The

only evidence on this matter negates this assumptto

Orders

287. Regarding “orders” thabordevi¢ issued as being relevant to iens red®

only
five dispatches (not ‘orders’) were cited and nehew any indication of the specific
planning or acts on the ground in KosdVd. These dispatches do not contain any
specific tasks; they were each plainly a formal#lated only to resources for PJP.

None suggests a criminal purpose.

88 See alsp D927; D928; T.14207-14209/T.14235-14238(SfjasiT.13951-13953ankovi); T.3303-
3304/3323-3324(Deréi.

4897, para.1991.

4907, para.1989.

91 [REDACTED]; T.14032/T.14040/T.14053-14054/T.140B4#090/14094-14096(Mi&); T.14196-
14198/T.14230-14231/T.14241-14242(Sppsi

4927, para.1989.

93 P136(4 February 1999), P1182(5 January 1999), ®11Bebruary 1999), P1189(2 March 1999), P711(21
March 1999); the Trial Chamber simultaneously cite$1193, P1195, P1487, P1196 and P1488 to shaiw th
the units were actually dispatched.
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288. The Trial Chamber bizarrely relied on English-spegkmedia and human rights

groups as establishifordevi¢'s mens red® But:

Internet was not widely available at that time.

b. Dbordevi¢ does not understand any English.
c. Frederick Abrahams of Human Rights Watch admittiedt tthey had no

confirmation of delivery of HRW reports sent to thiénistry**® and, thus, no

way of knowing if anyone (least of dllordevi¢) ever saw them. The MUP
did not have e-mail addresses at that time andh@song does not know which
address they may have been sent®o.None of the posted pieces were

” and those addressed to the Minister were not

addressed tdbordevi¢*
confirmed as receive!® much less shown to have an internal routing that

would indicate thabordevi¢ saw them.

. Pordevi¢ readlocal newspapers on a daily basis during the ¥arSerbian

reporting did not suggest that crimes were comuhitteKosovo.

KNOWLEDGE IN RELATION To THE CRIMES

289.

The Trial Chamber held thdDordevi¢’s actions showed that he possessed the

500

requisite intent by (i) concealing crimes of Serbiforces; (ii) deploying
paramilitary units to Kosov8' and (iii) failing to the ensure investigation and

sanction of MUP personnel for crimes in Kosg¥o.

4947, para.1986-1999.
495 T 4009-4012.

49T 4008-4000.
497p1511; P1513; P1525.

4981 4008.

497, para.1996.

%077 para.1994,2158.
01 TJ, para.1993,2158.
0277, para.1999,2158.
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Concealment And Investigations

290. Concealment of crimes and failure to investigate aotually similar in nature. Both

concealment and failure to investigate exgoost fact@ctions:>

291. The evidence ofbordevi¢’s participation in the concealment of bodies wds o
impromptu reactions on the basis of lack of primowkledge. It did not reveal a
cohesive common purpose shared by him. In faet,ethidence with regard to the
crimes of concealment shows the very opposite. nédted by Golubow, bordevi¢
was “surprised” when contacted about the findinghe bodies in Serbf@* This
surprise and delay — having to call Golulgolback 10-15 minutes later — negates the
suggestion thabordevi¢c was party to a plan. Further, the Trial Chamlzis fto
account for the fact thaordevi¢ requested an investigation, but these efforts were
blocked by the Ministet’

292. With regard to investigations generally, the Tr@hamber itself found that the
Pordevi¢ did not have full information in report® Pordevi¢ stated he had not heard
of many of these trial incidents. The Trial Chamimgected this evidence without any

reasoning as to why it was not accept&d.

Paramilitaries

293. The Trial Chamber inferredordevi¢’s intention on the basis that he deployed
“members of a known paramilitary unit to Podujevoassist the SAJ forces® As
discussed in detail at Sub-ground 9(F), the evidenc¢his regard was limited and did

not establish the conclusion tHawrdevi¢ intended the Indictment crimes:

%3 geeBlagojevi: TJ, paras.730-731.

%477, para.1301; T.1706-1707/T.1748:22-1749:1,

% 7.9723-9724/T.9729-9730/[REDACTED]/T.9977/T.10002003/T.10009-10010; TJ, para.1970, the
Chamber “leaves open” the possibility tHbrdevic was told by the Minister to not investigate “inder to
prevent NATO from using the discovery for ‘propadarpurposes”— such reasoning further goes agaimgt
intent, as found by the Trial Chamber, to partitépa a JCE to deport, forcibly transfer and murder

%% TJ para.1985.

07 TJ, para.1996,fn.6849.

%877, para.1993.
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a. bordevi¢ did not know that there were former criminals fwistgroup until
after the atrocity in Podujevo;

b. The ‘Scorpions’ only became notorious after the w#ris was not known in
1999;

c. The ‘Scorpions’ actually referred to 15-16 men ipadice force of thousands;

d. Their crime was immediately tackled and all res&s/ivithdrawn.

294. None of this shows an intent to murder or expel oputation. It is entirely

distinguishable from a plan to commit the Indictrnemmes.
CONCLUSIONS AND RELIEF SOUGHT

295. The inference remained open to the Trial Chambeat Blordevi¢ did not intend to
permanently expel hundreds of thousands of Kosolmamans or commit the
Indictment crimes. He should have the benefit @t ihference and his convictions

quashed.
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GROUND 11: ERRORS OF LAW AND FACT IN RELATION TO
AIDING AND ABETTING

296. The right of an accused under Article 23(2) to asomed opinion is an aspect of the
fair trial requirement of Articles 20 and 2% Only a reasoned opinion allows an
individual to exercise their right of appg&land the Appeals Chamber to review a
Trial Chamber's findings™*

297. In this case, the Trial Chamber failed to give decuately reasoned opinion when it
additionally convictedbordevi¢ pursuant to aiding and abettiflg. The Trial
Judgement only contains one paragraph a®aoaievi¢’s knowledgé®® and one
paragraph as to his condtfétin relation to aiding and abetting. While the Apfs
Chamber has held that inferences should not be rdralout the quality of a
judgement or part of a judgement from its lemjththe exceptional brevity of the
Trial Chamber’'s assessment in its 975-page judgemsemdicative of a failure to
apply the elements of aiding and abetting liahfli§ The Appeals Chamber has held
that a failure to make findings regarding each elenof a crime is an errét’ By

analogy, the same must apply to the elements ajcerof liability.

298. The Trial Chamber’s failure to apply the elementsamling and abetting liability
prejudicesbordevi¢c on appeal because he is precluded from demomsjrdtat the
Trial Chamber misapplied the established stand&tds otherwise erred in law or

fact.

299. The Trial Chamber found thd@ordevi¢ “had knowledge of crimes committed by
MUP personnel in Kosovo during the Indictment perit*® However, knowledge of

crimes during a specific period does not satisgy/rniens reaequired for an accused

9 Babi¢ SAJ, para.17Naletilic AJ, para.603FurundzijaAJ, para.69.
*19Naletili¢ AJ, para.603.

1 KunaracAJ, para.41.

127 para.2164see infraGround 18(A): aiding and abetting was chargednesitarnativeform of liability.
137, para.2162.

147 para.2163.

*15Kvacka AJ, para.23.

1% g5eeTy, paras.1873-1876.

*17Kordi¢ AJ, paras.383-387.

*18TJ, para.1873-1876.

1977, para.2162.
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to be convicted for aiding and abetting. For exinphe Trial Chamber failed to
consider whethebordevi¢ knew that his conduct would assist in the comrnoissif
crimes. Nor did the Chamber consider whether he aaare of the essential
elements of the crimes committed or of the perpatsamens rea

Moreover, had the Trial Chamber sought to applystia@dard it summarised, namely
that an aider and abettor need not have intendpddtode assistance to the principal
perpetratorpordevic would have vigorously challenged such a standarcmpeal.
As it is, bordevi¢ is precluded from doing so because there is niwatidn that the

Trial Chamber actually applied that standard.

In relation to thebordevi¢’s actus reudor aiding and abetting, the Trial Chamber
mentioned only two things: his role in MUP effottsconceal crimes and his role in
the deployment of paramilitaries to Podujevo aralrthater redeployment. The Trial
Chamber held that there was no “effective invesibgé into the ‘Scorpions’ crimes
but did not explain how or why that is the relevatandard for aiding and abetting
liability to attach. There is no explanation astaw bordevi¢’s action in relation to

Podujevo had a substantial effect on other Indiotregmes in other location$®

The failure of the Trial Chamber to consid®rdevic’'s knowledge as to the fact that
his conduct would result in the continued perp&rabf crimes, or whether he was
aware of essential elements of these crimes, iitiaddo its failure to establish a
“substantial effect” in relation t@ach crime bordevi¢ was found to aid and abet
fatally undermines the Trial Chamber’s relianceaading and abetting liability.

CONCLUSIONS AND RELIEF SOUGHT

303.

The lack of reasoned conclusions invalidad@sdevi¢’'s convictions as an aider and
abettor because it remains unclear how or why tied Thamber considered that the
specific legal elements of aiding and abetting iligb were satisfied. The Trial

Chamber’s failure to apply the elements of aiding abetting liability forecloses the

ability to mount a challenge to the Trial Chambegproach. In these circumstances,

20 should it be suggested that the first sentenc@Jofpara.2162, was sufficient, that approach wdigd
challenged on the basis of Ground 9, above.
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the only remedy available to the Appeals Chambetoiguash all ofbordevi¢’s
convictions under Article 7(1) for aiding and abegt and reduce his sentence

accordingly.
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GROUND 12: ERRORS OF LAW AND FACT AS TO THE DEFINIT ION

OF CIVILIAN

304.

305.

306.

307.

308.

As submitted in Ground 1, the Trial Judgement eagdo the size and tactics of the
KLA (and NATO) threats before concluding that a @sgread and systematic attack
was targeted against thavilian population. Those submissions are adopted and

developed further here.

The Trial Judgement is unclear as to whether tltkciment period was properly
characterised as an international or internal arc@dlict. It considered that an
international armed conflict existed between theé/FRd NATO??! As between the
FRY and the KLA, there is no explicit classificatiof the Indictment period. The
Trial Chamber did, however, conclude that, as ofyM#98, an internal armed
conflict existed??® Moreover, it appears from its assessment of fiicable legal
standards during the Indictment period, namely Addal Protocol 1l (“AP 11”) rather
than Additional Protocol | (“AP I”), that the TriadChamber considered the standards
governing the conflict between the FRY and the Kiofbe those relevant to internal

armed conflicts.
Two important questions of principle arise from r&al Chamber’s approach.

Eirst, the nature of the presumption of civilian stataslass clearly established in
internal armed conflicts than international armedflicts. The Trial Chamber noted
that Article 13 of AP Il does not contain an exjiligresumption in cases of doubt.
This contrasts with Article 50(1) of AP I. The Tri@hamber rightly noted that the
ICRC’s Customary International Humanitarian Law @&tstopped short of finding a
rule of customary international law that the samespmption applies in cases of

doubt in internal armed conflictg®

Despite this, the Trial Chamber preferred the vidwat the same principle

nevertheless applies in internal armed conffitts The Trial Chamber erred in this

217, para.1580.
%227J, para.1578
*2g5eel ), para.2066,fn.7110.

524 Id
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approach because the Tribunal cannot apply a stérhlat is not clearly established
in customary international la®%: The rejection of such a standard by the ICRC
should have been decisive. Instead, the Trial Qesnapplied an over-expansive
definition of civilian whereby individuals were g@med to be civilians when they
should not have been. This undermines the Trisdan@¥er's conclusion that the

FRY'’s attack was directed against the civilian gapan.

There are good policy reasons why the same presomet civilian status does not
apply to both international and internal armed totsf. As shown by the tactics of
the KLA in Kosovo, domestic insurgencies often iséil doubt as to the status of
fighters to their benefit. The States party tolARcognising the differences between
international and internal armed conflicts, undsrgably avoided a legal framework

which benefits belligerent parties.

Secondly, the Trial Chamber applied an overly onerous stahdahereby an
individual was not considered to be directly paptting in hostilities unless they had

a “continuous combat function®® The Chamber held that such considerations might
be relevant to determining the legality of targegtan particular individual in certain
circumstances but held this did not apply to pessondetention and was a distinct

guestion from the proportionality of certain acsoithis merits careful consideration.

The Trial Chamber’s assessment of targeting wakiteadl by its suggestion that an
individual is protected in an internal armed catflinless their continuous function is
to take a direct part in hostilities. This standardot clearly established in customary
international law. A study conducted in 2005 by thiernational Committee for the
Red Cross on Customary International Humanitariaw laffirms that “[a] precise
definition of the term ‘direct participation in hiiies’ does not exist™’ While the
international community has continued its attentptdefine this concept, as noted in
the Chamber’s reference to tinterpretive Guidanceublished by the ICRC in 2009,
such efforts and concepts remain hotly debatededdd “[a]spects of the draft

circulated to the experts were so controversidl dhgignificant number of them asked

2 gee Ojdani JCE Decision, paras.10-11.
%26 TJ, para.2054, relying on theterpretive Guidancep.27.
2" Henckaerts & Doswald-Beck, Vol.l/p.22.
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that their names be deleted as participants, hetision be misinterpreted as support

for the Interpretative Guidance’s proposition&”

To expect a clear distinction between civilians artmimbatants in a conflict
characterised by terrorists, insurgents and iragubrces is unrealistic. The
consequence of the Trial Chamber’'s approach wagtd& emphasis it put on the
clothing worn by those killed during FRY attacksutBhe Interpretative Guidance
itself states that membership of irregularly armgebups is “not consistently

expressed through uniforms, fixed distinctive sjgmsdentification cards®®

Drewienkiewicz explained that a Kosovo Albaniarcivilian clothes might be a KLA
member who had simply taken his uniform Bff There was overwhelming evidence
before the Trial Chamber that the KLA frequentlyeogded in civilian clothing, or
wore it under uniforms in order to switch betwebe two>** The Trial Chamber’s
repeated references to tlobothing alleged victims wore was therefore wholly
erroneous>? No reasonable Trial Chamber could put any weightlothing in order
to suggest that individuals were civilian victimsaoJCE rather than KLA casualties

of a legitimate fight.

Further, the Trial Chamber erroneously suggestadl ttre question of “continuous
combat function” was distinct from the proportiabalof attacks. The presence of
large numbers of individuals who fought for or as=il the KLA, but who did not
have a continuous combat function, should inde®at been relevant to the question
of the proportionality of an attack and whetherlsaa attack could properly be said

to have been directed at civilians.

In summary, the Trial Chamber applied an over-egpandefinitive of civilian. The

failure to apply a clear legal standard of civilipgopardises the conclusions that a

28 Schmitt, p.5-6.

¥ |nterpretative Guidangepp.32-33.

*30p997(T.7835:16-17).

31T .2616:2-6(Kickert); T.3392:7-3393:2(Halit Berigh®761, para.2.4; T.3432:4-10(Zogaj); T.4324:3-
6(Hajrizi); T.5547:25-5548:2(Maisonneuve); T.681324(Cvett); [REDACTED]; T.8936:3-12(K72).

%32 Seel), paras.416,527,fn.1930,532,553,627,678,708-76987,990-991,1111,1138,1268,1270,1277-
1278,1281-1282,1300,1353,1355,1431,1504,1511,1088,2
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JCE existed and that the FRY’s attack was indeeectdid against civilians rather

than legitimate military targets.

IMPACT ON THE TRIAL CHAMBER 'S FINDINGS

Deportation and Forcible Transfer

316.

A consequence of the Trial Chamber’s over-expandefeition of civilian was that

it applied too strict a standard of military taiggtand reversed the burden of proof

by requiringbordevi¢ to establish that actions were not targeted againians. The

Trial Chamber frequently held that crimes were ld&thed because people fled out of

fear of Serb forces, or because of shelling withaperly establishing that an attack

was directed against civilians in the area. Fongla:

a. Orahovec municipality:

in Bela Crkva on 25 March 1999 - firing over thaps$ of houses
causing villagers to fle&>

Mala KruSa on 25 March 1999 - shelling and shootihghe village

causing 400 to 500 to flee towards a forést.

Velika KruSa on 25 March 1999 the mere stationihtaoks in an area
causing 3,000-4,000 to flé&

Celina on 25 March 1999 — shelling the villZg.

b. Prizren municipality:

Pirane on 25 March 1999 - shelling the village dndning 16
properties causing the majority of the populatiofeave®’
Landovica on 26 March 1999 — shelling by the VJstagi residents to

flee 338

SSSTJ,
534TJ,
SSSTJ,
536TJ,
537TJ,
538TJ,
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paras.1617-1618.
paras.1619-1620.
para.1622.
para.1623.
para.1628.
para.1628.
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c. Srbica municipality:
i. Leocina on 25 and 26 March 1999 — shelling causewjdents to
flee >3
ii. Brocna on 25 March 1999 — Serbian forces “took tpwss” whereon
villagers left>*°
ii. Izbica on 27 and 28 March 1999 — shooting and isigetiot directed at
military targets>**
iv. Kladernica on 25 March 1999 and 12 April 1999 i >*?
v. Turicevac on 26 March 1999 — village shelled cagsiesidents to
leave out of fear on that d3$?
vi. TusSilje on 29 March 1999 — “shooting and injuringople” without

establishing their stats?

d. Suva Reka municipality:
i. Pecane on 20-21 March 1999 — shelling, when thaclatbegan
villagers fled>*
ii. Belanica on 1 April 1999 — villagers fled followirige killing of three

men, with no finding as to whether or not they wiéte\ fighters >4°

e. Kosovska Mitrovica municipality: the upper partZdbare village on 14 April
1999 — villagers left when Serbian forces were sihgowith machine guns,

with no finding as to the target of the att&ék.

f.  Gnjilane municipality:
i. Vladovo on 29 March 1999 — villagers left merelxéease of a Serbian
military presence nearby® On 2 April 1999 three people who sought
to return were killed with no finding as to whethibey were KLA or

*97], paras.1630-1631.
407, paras.1630-1631.
17, paras.1630-1631.
427 paras.1630-1631,1634.
37 para.1632.

447 para.1632.

457 para.1639.

*0TJ, para.1641.

*7TJ, para.1647.

*8TJ, para.1661.
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reasonably thought to be KLX?
ii. Nosalje on 6 April 1999 and the attack on the sumtbing area with no
finding as to the reason for the attack.

g. UroSevac municipality: Mirosavlje on 8 April 1999 wllagers left merely

because of the sound of shelling and weaporrTire.

h. Kacanik municipality:

i. Kotlina on 24 March 1999 — fleeing following shell and Serbian
forces entering the village, with no finding as ttee absence of
KLA. >%

ii. Kacanik town on 27 March 1999 — shelling and shoottayising
villagers to leave, the Trial Chamber presuming tthe@re were no
military targets>>®

lii. Vata on 13 April 1999 — villagers leaving becawdethe sound of
shooting and the Trial Chamber only consideringahsence of KLA

in the village on that particular day*

I Vucitrn municipality:
i. Donji Svracak on 27 March 1999 — people leaving atyehaving
heard the results of conflict in a neighbourindagkes>>°
ii. Donja Sudimlja on 28 March 1999 — initial shelliogusing people to
flee >°
lii. Vesekovce and Slakovce on 2 May 1999 — shellintpiohg which

the KLA ordered the civilian population to leavé.

97 para.1661.
07, para.1662.
17, para.1667.
527 para.1669.
537), para.1670.
47 para.1671.
®°TJ, para.1675.
7], para.1676.
®77TJ, paras.1676-1677.
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Murder

317. To establish murder under Article 3 or Article 6must be proved “that in the given
circumstances a reasonable person could not hddxek that the individual he or
she attacked was a combatatit” While not a sufficient factor on its own, the tfac
that a victim is participating in the hostilities ia strong factor to establish
membership in armed forc&¥. Other relevant factors include “the activity, whet
or not the victim was carrying weapons, clothingg,aand gender of the victims at the
time of the crime®° Moreover, such determinations are to be made oasa-by-
case basis, and in situations of doubt, “a ca@$skssment has to be maadeer the
conditions and restraints governing the particulsituation”®®* A look at State
practice shows that ‘direct participation’ is imqgegted in many different ways,

including serving as intelligence or a lookout aagd positior®?

318. The Trial Chamber relieved the Prosecution of usdlen of proving civilian status of

victims. It erred in relation to specific crimeest

j.  Orahovac municipality:
i. Bela Crkva on 25 March 1999:

1. the death of 13 fleeing villagers shot by MUP faraeith no
findings as to whether they could reasonably haentkihought
to be combatant®?

2. the death of six men in a channel 70-85 metres ttwBelaja
Bridge when relying on an over-expansive intergreta of
“taking part in hostilities at the time”. The atk@cs might

reasonably have considered that the men were ¥fA.

ii. Mala KruSa on 25 and 26 March 1999: the deathmé mictims during

*8Gali¢ TJ, para.55.

*9 Halilovi¢ TJ, para.34.

560 Id.

5! Henckaerts & Doswald-Beck, Vol.l/p.24(emphasiseat)d

*%3d., Vol.l./p.22; see alsoVol.ll/pp.115-127 (regarding actual state and rinéional practice as to defining
‘direct participation’).

377, para.1710.

*47TJ, paras.473,1712.
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the course of an attack without findings as tortlwerilian status or

whether killing was intendetf®

k. bakovica municipality:

i. Meja on 27-28 April 1999: the death of all 281 widuals during
Operation Reka with no attempt to determine theiilian status or
individual circumstances of their deaff8.

ii. Meja on 27-28 April 1999: the death of Kole Duzhinarmere the
evidence was of an intention kill a combatant, @ljh identification

was mistaken®’

[ Vucitrn municipality on 2/3 May 1999: the death of fandividuals at night
in a convoy when there were KLA fighters in the woy and consideration
was given to whether the attackers might reasonhble targeted KLA

fighters®

m. Kacanik municipality:

i. Kotlina on 24 March 1999: the death of 22 individuat the wells
when civilian clothing is not decisive and the ende of capture was
too weak to be relied upof’

ii. Slatina and Vata on 13 April 1999: the death offaen in Vata when

the only evidence of detention was a hearsay a¢26un

CONCLUSIONS AND RELIEF SOUGHT

319. The Appeals Chamber is invited to quabrdevi¢’s convictions on the basis that the
Trial Chamber applied an overly broad definitiorcofilian that cannot support its

conclusions and reduce his sentence accordingly.

57, paras.485,1715.

6T, paras.1736-1739.
7T, para.1737.

*%8TJ, paras.1184,1197,1742.
*97TJ, paras.1744-1745,1753.
*0TJ, paras.1747,1138-1139.
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GROUND 13: ERROR OF LAW AS TO AN ELEMENT OF THE CRI ME
OF DEPORTATION

320. Unlike the crime of forcible transfer, deportaticequires displacement acrossi@
jure or de factoborder between different international statesve@ithe sovereignty
and territorial integrity of the FRY in 1999, theh&nber incorrectly held that this
element was satisfied by the displacement of inidiais from one part of the FRY to

another, particularly from Kosovo to Montenegro.

321. It is well established in customary internationaw] as well as Tribunal
jurisprudence, that the crime of deportation onpplees to those incidents where
persons are forcibly displaced to another countryutside occupied territory* The
Trial Chamber correctly laid forth the elementsdefportation under Article 5(d) of
the Statuté’? however, it failed to properly assess the foetément, that “there is
displacement of individuals acrossla jurestate border, or, in certain circumstances,
which must be examined on a case-by-case basisiranieght of customary

international law, ale factoborder.®”®

322. The Trial Chamber erred categorically in uncitetemrence, stating: “the Tribunal’s
jurisprudence has firmly established that the aféenof deportation may be
established if there is a displacement acrods factoborder.®”* While discussed in
a handful of case¥? the concept of deportation acrosdeafactoborder is certainly
not ‘firmly established®’® As introduced in th&taki Trial Judgement, in addition to
de jureborders, “internationally recognised borders [a&]factoboundaries, such as
constantly changing frontlines” can be used to ilfulhe required element’
However, such situations should be assessed onsebgacase basis given the

circumstances and customary international J&wThe ultimate test is one of control,

"1 SeeStaki AJ, paras.290-29%liloSevi: Decision, paras.49-68.

727) para.1604.

573 Id

"1d., para.1683.

> gee generally, e.girnojelacAJ, Staki: AJ, Naletili¢ AJ, Krajisnik AJ, Militunovi¢ TJ.
>’®SeeNaletilic AJ, Separate and Partly Dissenting Opinion of du8ighomburg.

"7 Staki TJ, para.679.

"8 Staki: AJ, para.300.
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i.e. were the persons moved “from an area in wildy are lawfully present to an

area under the control of another pant{’.”

The Pordevic Chamber then engaged in a brief and flawed arsalydi the
circumstances resulting in the erroneous conclugiah movements from Kosovo to
Montenegro met the elements of deportation, hotding

Considering the previous degree of autonomy enjdyedKosovo
and Montenegro’s status as a republic, and itdrfgglmade earlier
that an armed conflict between forces of the FRY &arbia on one
hand and the KLA on the other existed during théenm time, the
Chamber accepts that displacement to Montenegratitaes a
displacement across @de facto border and thus meets the
requirement for deportatioti®

What is lacking in this finding, and critical to maaspects of this case, is that, in
1999, the FRY was a sovereign nation consistintheftwo republics oBerbiaand
Montenegroand two autonomous provincesvejvodinaand Kosovo and Metohija
This nation possessed one federal government thaitamed sovereignty over this
entire territory. Article 3 of the 1992 FRY Cortgtion set forth a single entity with
unchanging boundaries, save by express agreeftfent.

This is reinforced by U.N. Resolution 1244/99, whadearly shows that, on 10 June
1999, Kosovo was still considered a part of theeseign territory of the FRY —

which includes both Serbia and Montenetfo.Further, the language reaffirms that,
in reality and in the perception of the U.N. membetes, the FRY was a sovereign

nation preserving its territorial integrit§”>

The Trial Chamber did not take the above factaotg atcount in making the assertion
of ade factoborder, but instead cited to other factors, swglsexious hardship and
ease of control of Kosovo. Neither of these factme found as elements of a proper

consideration omle factoborder or statehood, much less are they requirenfena

>9 Staki TJ, para.679.
807 para.1683.
®¥1p129,

%2 p3g,

*3d., p.1.
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showing of deportation. The presence or absenaebofder -de factoor de jure— is

an element in and of itself and is not reliant uganlevel of hardship faced.

ICTY jurisprudence distinguishes between intermaloand internal movements to
differentiate the specific crime of deportationrfrdorcible transfer®® As stated in
the Stakté Appeals Judgement “the application of the cordsfinition of deportation

would not leave individuals without the protectiofi the law®®®

as “[tlhe same
protected interests underlie the criminalisatioraofs of forcible transfer, an ‘other
inhuman act’ pursuant to Article 5(i) of the Stattt®® At the same time, it is
inappropriate and dangerous precedent for a chatolderd ade factoborder where

there is none for the sake of making somethingod&gpion’ where it did not occur.

CONCLUSIONS AND RELIEF SOUGHT

328.

Given the above, no reasonable Trial Chamber ctwufthd ade factoborder at that
time simply for the purposes of categorizing thepuydation movements as
‘deportation’. As such, the Appeals Chamber idted/to quash the finding of de
facto border between Montenegro and Kosovo in 1999 anttidr quash any finding
of deportation to Montenegro under Counts 1 anddpecifically those of Reand
Kosovska Mitrovica®’

% Naletili¢c AJ, Separate and Partly Dissenting Opinion of du8ghomburg, para.4.
8> Stakit AJ, para.302.

%0|d., para.277.

7TJ, paras.1642,1646.
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GROUND 14: ERROR OF LAW AS TO A NECESSARY ELEMENT OF
THE MENS REAOF MURDER

329. The following submissions are primarily based oa tibservations iBoas, Bischoff
and Reid, International Criminal Law PractitioneoMme 11(2008)pages 58-60 and
273-275. The same point has been raised as a pratynmatter byRadovan
Karadzic>®®

330. The Trial Chamber erred in law as to a necessamyeht of murder. It is submitted
that an additional element of premeditation is nesgliin order for a murder to violate
Article 3 or Article 5 of the Statute. Premeditatidequires the prosecution to
establish a deliberate plan to kill on the parttloé perpetrator(s). Forming the
intention simultaneously with the deadly act isuifisient. It is submitted that the

findings do not establish premeditation in relatiortertain crime sites.

331. Article 5(a) of the French version of the ICTY al@ITR Statute both use the term
“assassindt This invokes a requirement of premeditation. &mtrast, the term used
in Article 5(a) of the English version of those t8tas is “murder”. It is respectfully
submitted that any uncertainty hasbe resolved in an accused’s favour. The Statutes
therefore require premeditation in order for a neurtb amount to a crime against

humanity. By analogy, the same standard shouldyapphurder as a war crime.

332. So far as those representibgrdevi¢c have been able to ascertain, this discrepancy has
not been resolved by the Appeals Chamber. Instbade are divergent decisions by

various trial chambers.
THE ICTR JURISPRUDENCE
333. The discrepancy in the ICTR Statute was noted byAtayesuTrial Chamber. It put

the difference down to a translation error and taed the English text. It did not

consider, however, the higherens reaequirement implied by the French té%t.

88 SeeKaradzt Pre-Trial Brief, paras.17-23.
%89 AkayesurJ, para.588.
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Following Akayesuthe English text was applied in tReitaganda™® andMusema™

trial judgements

By contrast, a different trial chamberKayishema and Ruzindawansidered that the
difference between the French and English versudribe Statute should be decided
in the accused’s favour. This required the inclasaf the additional element of
premeditation meaning a highenens reastandard’® It held that a result is
premeditated when the actor formulated his intefiteraa cool moment of

reflection®®®

This approach was approved Muhimang®, Semanza® and Bagilishema&® The
Semanzadrial chamber explained that “[p]Jremeditation reqgithat, at a minimum,
the [physical perpetrator] held a deliberate plarkitl prior to the act causing death,
rather than forming the intention simultaneouslyhwtihe act ... a cool moment of
reflection is sufficient>®’ The Semanzarial chamber also explained its preference
for the French version of the Statute on the bakitie well-established principle of
interpretation embodied in Article 33(4) of the M@ Convention on the Law of
Treaties, which directs that when interpreting Anfual instrument the meaning
which best reconciles the equally authoritativetdeshall be adopted. THgemanza
held thatassassinats a more precise form of murder requiring prertsoin and so
harmonisation is best achieved by relying on theenpwecise text. This accords with
well-established principle that criminal statuté®w@d be strictly construed and any
ambiguity should be interpreted in favour of theused*® Further, the difference in
Article 5 is unlikely to be a mere translation ergiven that Article 4 usesreurtré

in relation to genocide.

>0 RutagandarJ, para.79.

*1 MusemarJ, para.214.

92 Kayishemarl J, paras.137-140.
*31d., para.139.
*%MuhimanaTJ, para.569.

*% Semanzd J, paras.334-339.
9 BagilishemarJ, para.84.

%" Semanzd J, para.339.

*%|d., para.337.
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337. Indeed, the Office of the Prosecutor at the ICTIReaps to have adopted the higher

mens reastandard®®

THE ICTY JURISPRUDENCE

338. Only theKupreskicTrial Chamber has held that “the standardneins reaequired is
intentional and premeditated killin® and required a cool moment of reflection.

The Appeals Chamber approved a conviction on tasisB™

339. Other ICTY trial judgements have expressly rejegiegimeditation as a requirement
for murder. InKordi¢ and Cerkezthe Trial Chamber held that it was “settled” that
premeditation was not requif®d The Appeals Chamber approved a conviction on
that basi$®®

340. There a significant number of other Trial Judgerseat the ICTY that have not
required premeditatioff?

341. It is respectfully submitted that the Appeals Cham&hould prefer the approach of

certain Trial Chambers at the ICTR for the reagginen above.

IMPACT ON THE TRIAL JUDGEMENT

342. Turning to the impact of such a standard in thisecat is conceded that the Trial
Chamber made findings amounting to premeditatioreiation to a number of crime
sites. In others, however, the evidence eithemaidestablish premeditation or there
was no evidence of the circumstances of death thathpremeditation could not be
established for certain. In short, in relation &ytain crimes sites there was no cool

moment of reflection or evidence of a delibera@ngb kill on the part of the physical

9 SeeBizimunguDecision on Defence Motions, paras.65-68.

690 Kupreski TJ, para.561.

0l See KupreskiAd.

92K ordi¢ TJ, para.235.

83 Kordi¢ AJ, para 113.

604 SeeBrganin TJ, paras.381-38&taki: TJ, para.587CelebiciTJ, paras.437-43Blaski TJ, para.216Jelisi¢
TJ, para.51Blagojevi TJ, para.5560ri¢ TJ, para.348.
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perpetrators. The crime sites wh&merdevi¢ contends there was no clear evidence of

premeditation are as follows:

a. Bela Crkva on 25 March 1999

i. For the 13 villagers initially shot by MUP forcdbhge Trial Chamber’'s
finding was that these individuals were fleéfigAlthough others were
killed in Bela Crkva that day, this was the firsteat. Although it is
accepted that the findings at TJ 464 are adverdgg@ubmission, it is
submitted that the circumstances did not necegsanikal a deliberate
plan to kill with a cool moment of reflection. Raththe order to shoot
and comments about NATO could suggest anger andchk of

forethought.

ii. As for the six bodies found in a channel some 70s&&res from
Belaja Bridge, the evidence was that this occuaker the events at
Belaja Bridge. The circumstances of the deathsuardear because
there was no eyewitness. Rather one witness deschibaring shots
from the relevant directioff? It is submitted that this does not provide
sufficient evidence of premeditation.

b. Mala KruSa on 25 March 1999 where nine victims ledrio death inside their
houses during the course of an attack. There wadaaw evidence that they
were herded into houses in a premeditated fashidhat their presence was
known or suspected. Rather they died in the aremgluhe course of an
attack®®’ This does not reveal a cool moment of reflectiefote killing. In

this respect, the deaths at Mala Krusa are veffgrdiiit from those in the

Batusha Barn, where explosive were found to beept8®

9519, para.1710.

9% TJ, paras.473,1712.
97 TJ, para.485,1715.
%8 TJ, para.495.
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c. Suva Reka on 26 March 1999: the death of four emidit members of the
Berisha family in unknown circumstanc®s. There was no evidence of
premeditation for the killing of these individuatempared, for example, to
those killed in the pizzeridt?

d. bakovica on 1/2 April 1999: the death of 20 civisaat 157 Milos Gilt
Street. The finding was that this operation begaraaearch for KLA but
descended into killing 20 people in a basements Tdises the question of the
moment at which premeditation must arise and whethweas satisfied on the

facts®!!

e. Korenice and Meje on 27-28 April 1999: the deatltagdroportion of the 281
individuals found to have been killed during OpenatReka on 27-28 April
1999. There was no evidence led as to the circumostaof the death of a
large number of these people such that, it is stibdyi the element of
premeditation was not establishéd.

CONCLUSIONS AND RELIEF SOUGHT

343. The Appeals Chamber is invited to hold that prertaidin is a requirement for
murder as a crime against humanity and war crinteqarashbordevi¢’s convictions
in relation whichever crime sites it agrees thisnent was not established. A

reduction in sentence should follow.

€97, para.1724.

1977, paras.676,1722.
1177, paras.886-888,1731.
#1277, paras.940-980,1738.
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GROUND 15: ERRORS OF LAW AND FACT IN HOLDING THAT
WANTON  DESTRUCTION OF RELIGIOUS  SITES  WAS
ESTABLISHED AS A CRIME AGAINST HUMANITY

344. While destruction of religious sites may amountpirsecution as a crime against
humanity in some cases, the Trial Chamber erreddiging that such a crime could
be committed recklessly and failed to assess whehligeequal gravity requirement
was met in each case. Further, the Trial Chambiedf to link any destroyed
mosques to a widespread and systematic attack telireagainst the civilian

population or to the JCE.
RECKLESSNESSISINSUFFICIENT FOR SPECIFIC INTENT CRIMES

345. In the present case, wanton destruction was chaagquersecution under Article 5.
Persecution is a crime of specific intent. It cano® committed recklessly. A crime
of persecution must consist of an act or omissidmclv not only “discriminates in
fact” but “was carried out deliberately with theeantion to discriminate on one of the
listed grounds, specifically race, religion or fiok.”"* As highlighted by the
Chamber, such findings would require “wilful damage religious sites, “coupled
with the requisite discriminatory intent** The Trial Chamber misapplied this
principle when it held that destruction or damageasioned by recklessness is

sufficient for persecutory wanton destructfn.

346. For this standard, the Chamber cited KrajiSnik Trial Judgement which iterates a
standard of ‘recklessness’ as being sufficienpfensecution by wanton destructitifi.
But none of the authorities cited by th@ajisnik Trial Chambet'’ suggest that
recklessness is a suitable standard for Articlg;S¢hfact, all of them highlight the
need to find “the requisite discriminatory intetf” While theBrdanin Trial Chamber

#137), para.1755.

6147, para.1771.

157, para.1773.

618 Krajignik TJ, para.782.

17 Kordi¢ TJ, paras.206-207,365také: TJ, paras.765-7Brdanin TJ, paras.599,1021,102%trugar TJ,
paras.308-11.

%18 Strugar was not charged with Article 5 persecuigee also Kordi TJ, para.207Staki TJ, paras.765-768;
see generallyBlaski TJ, para.183.
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found that "reckless disregard" would suffice foe tArticle 3 crime%® it separately
analysed the specific intent requirement for theasate charges under Article 5(h) in
a separate section dealing with the crime of wartestruction by persecutiGf’
There appears to be some confusion in the jurigpreel caused by the recasting of
destruction of property as a war crime (for exampieler Article 3(b)) into Article
5(h) of the Statut€®® The case law, however, is clear that standard cilessness

cannot suffice for the crime of wanton destructimaler Article 5(h).

The Trial Chamber’s error invalidates aspects @& ifrial Judgement. The Trial
Chamber applied a recklessness standard for fotlieofight damaged mosqiés.
That the Trial Chamber found it necessary to agphecklessness standard implies
that it was unable to establish whether the pempms specifically targeted the
mosque. This error relates to the following locasio

f. Hadum Mosque in Pakovica municipality on 24-25 March 1999. The
Chambers inferréd® that the historic centre of Djakovica was delitely set

624
€

on fire>>” There was no finding that the mosque was spetifitargeted or

even known by the perpetrators to be there.

g. The mosque inVlastica in Gnjilane municipality on 6 April 1999. The
finding was that various buildings were burnedthalugh the Chamber found
that the mosque was set on fire fif3this finding is uncited?® Further, this
evidence is uncorroborated and based on one witwagshing from the
mountains?’ It is respectfully submitted that, even if thesgoe was burned
first, the Chamber could not eliminate the prospleat it was not specifically
targeted given that other buildings were burnethatsame time and the only
witness was far away. Therefore the necessary fapeititent of the

perpetrators was not made out.

619 Brganin TJ, para.599.

201d., paras.1021-1024.

62l gee Kordi AJ, para.74, discussing Article 3(b).
22 5eeTJ, para.1854.

6371, para.1831.

6247, paras.1830-1832.

2>TJ para.1839.

2677, para.1055.

627 K81/T.4535:19-21.
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h. The market mosque (Charshi Mosque)n Vugéitrn municipality on 27 April

1999. This mosque was damaged in a fire that imduthe goldsmith
market®”® There was deliberate damage to tombstones and mordern

buildings were undamaged. Nevertheless, the Tii@niber did not eliminate
the prospect that this mosque was not specificaigeted. Therefore the

specific intent of the perpetrators was not esshield.

The Landovica mosquein Prizren on 27 March 1999.This mosque was
damaged in shelling and fire that damaged housg$uaitdings in the village.
For specific targeting of the mosque, the Chambelied on the
uncorroborated 3ftr evidence of Halil Morina to suggest that the mesgas
set on fire by VJ soldief€® When the prosecution’s expert examined the
mosque in October 1999, however, he found a toppladiret that crashed
into the dome creating a hole, but “otherwise,lib#ding looked intact except
for the windows being goné® Given the destruction of other buildings in
the village by shelling and fire, there was noalele evidence to show that the

mosque was specifically targeted in a discriminatoay.

EQUAL GRAVITY REQUIREMENT INADEQUATELY ASSESSED

348.

The Chamber inadequately applied an equal graésy in relation to the eight
mosques that it found were destroyed so as to ammupersecution as a crime
against humanity. The Chamber correctly statedahethat whether the destruction
of property meets the equal gravity requirementedes on the nature and extent of
destructior** In Milutinovi¢, the Trial Chamber explained that the equal gravity
requirement of the destruction/damage must be preueh that “the impact of the
deprivation of destroyed/damaged property [is]@aesj such as where the property is
indispensible, a vital asset to the owners, or rieans of existence of a given

6287, para.1849.

62977, para.1817: nothing corroboratesj®zestimony evidence of Halil Morina as requiresé¢ Milutinovi
92qtr Decision, para.13).

8307,7537; any other contribution to his report isé@ on untested hearsay “according to Islamic comityiu

(seeP.1124).

3177, para.1771.
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population.®®* It might be argued that the destruction of a plateworship
automatically satisfies the equal gravity requiramebut that was not the Trial
Chamber’s approach: it recognised that destructib@ religious site “may” (not

must) amount to an act of persecutidh.

349. In practice, to assess the equal gravity requiréemeould involve a careful
assessment of the importance of the place of worgha particular community, for
example how long it had been there and whetherad wsed regularly or not. The
Chamber failed to ask such questions, althoughditndte the age of some of the
mosques damaged and whether they included othelitiégc The generalised
statement that mosques are of significant impoeamas inadequaf@? The test was
not applied to each site so the Chamber was niteghto conclude that the crime of
persecution was established in relation to anyhefdight crime sites relevant under

this ground.
FAILURE ToOLINK CRIMES TOA JCE

350. Finally, the Chamber failed to establish that tightedamaged mosques created a
pattern sufficient to permit the inference that teandestruction was part of the JCE
plan or foreseeable. The Trial Chamber barelyhtedaupon this issue, only referring
in one place to “systematic damag@”This is insufficient. The Trial Chamber failed
to consider the hundreds of unharmed mosques (atitblz churché$®). The Trial
Chamber did not establish how perpetrators werd hgel CE members in relation to

the eight mosques.

CONCLUSIONS AND RELIEF SOUGHT

351. The Trial Chamber’s conclusions to link these eigltidents to a JCE is based on
insufficient inferences which lack the requisiteesific intent. As such, the Appeals

Chamber is invited to quash all dordevi¢’'s convictions under Count 5 for

832 Milutinovi¢ TJ, Vol.1/para.207.

337, para.1771.

6347, para.1810.

3577, para.1855.

83¢ SeeTJ, para.1810: the Trial Chamber suggested prgubased on “a religious divide” which does not
recognise that a significant number of Kosovo Aiaas are Catholic.
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persecution committed through wanton destructiord aeduce his sentence

accordingly.
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GROUND 16: IMPERMISSIBLE CONVICTIONS ENTERED ON THE
BASIS OF EVENTS AND/OR CRIMES NOT ALLEGED IN THE
INDICTMENT

352. The Trial Chamber erred in law by convictimprdevi¢ of crimes that were not
alleged in the Indictment. The Appeals Chambernigteéd to quashbordevi¢’s
convictions in relation to the crime sites idewmtifibelow. An accused has no reason
to litigate a crime site that is not alleged aghihsn. This issue is of general

importance.

THE RELEVANT LEGAL STANDARDS

353. The Prosecution is required to plead all materalts underpinning charges in the
Indictment®®” The specificity required of an indictment is a sfien of degree. The
Appeals Chamber has held that precise details neede pleaded if “the sheer scale
of the alleged crimes makes it impracticable taunexja high degree of specificity in
such matters®® That said, the Indictment is the primary accusatwcument and
the Prosecution cannot add charges or materiad obunting to charges that were
not pled in the indictmerit? In situations of vagueness or ambiguity, the Afpea
Chamber can consider whether an accused has nefesgtbeen accorded a fair trial
such that any defect in an Indictment has beendchyeclear, consistent information

detailing the factual basis of the char§¥s.

APPLICATION TO DORDPEVIC'SCASE

354. In Dordevi¢’s case, there was no question of it being “impcatt to identify the
specific crime sites for which the prosecution géié him to be criminally responsible
for. The Fourth Amended Indictment specificallyntiéed lots of locations and dates
of crimes which the Prosecution alleged he wasamesiple®** Moreover, the Fourth

Indictment was filed just one week before the Gffid the Prosecutor filed its closing

837 Naletili¢c AJ, para.23Simi AJ, para.20.

638 Kupreské AJ, para.89see alspNtakirutimanaAJ, para.25NiyitegekaAJ, paras.193,240\dindiliyimana
Indictment Decision, para.25.

839 seekalimanzeralndictment Decision, para.&ikindi Indictment Decision, para.7.

840 Kvocka AJ, para.33Kordi¢ AJ, para.142.

%41 SeeFourth Amended Indictment, paras.72-77.
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brief in Milutinovi¢ (following the completion of that triaff> No question of
vagueness capable of being cured arises. As ndiedeathe Fourth Amended
Indictment is specific as to the locations and slatiecrimes with whicibbordevi¢ was
alleged to be responsible. The Trial Chamber tloeeekrred in fact and law by
reaching beyond the allegations in the Indictmemthobld Pordevi¢ criminally

responsible for a host of crimes with which he hatlbeen charged.

In Kordi¢ and Cerkezthe Trial Chamber founderkezguilty in relation to specific
locations that the Indictment had not charged. Appeals Chamber quashed certain
convictions as a restfit® Similarly, the Appeals Chamber Renzahajuashed rape
convictions on the basis that the accused was rmtiged with enough specific
information; the Appeals Chamber noted that thesg@ecation was in a position to
include the allegations in the Indictment and stidhdve done so if it wanted to hold
the accused criminally responsible for specificn@$®** The same result is inevitable

in Dordevi¢'s case.

The instances where the Trial Chamber erred byriegteconvictions for the

following locations even though they were not atléggainsbordevic.

Deportation

357.

In relation todeportation:
a. Prizren municipality:
i. Dusanovo, on 28 March 198%.
i. Srbica, from 9 to 16 April 199%°

b. Srbica municipality, Kladernica, from 12 to 15 App99°%*’

c. Pbakovica municipality, Zub, from 27 to 28 April 1984

6421d.; seeMilutinovi¢ TJ, Vol.1/para.32: FB filed on 15 July 2008.
43 Kordi¢ AJ, paras.1027-1028.

644 Renzahd\J, paras.128-129.

4577, paras.1626-1627,1701,1704.

64677, paras.1629,1701,1704.

%47TJ, paras.1634,1701,1704.
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d. Suva Reka municipality, Suva Reka Town, from 7dviay 19994
e. Gnjilane municipality, Vlastica, 6 April 1995°

f. UroSevac municipality, UroSevac Town, on 27 App9°>*

Forcible Transfer

358. In relation toforcible transfer:

a.

Orahovac municipality:
i.  Bela Crkva on 25 March 199%
i. Mala Krusa from 25-27 March 1998
i.  Velika Krusa on 25 March 1999 and days there&fter.

Prizren municipality, Landovica, on 26 March 1999.
Srbica municipality:

i.  Brocna, on 25-26 March 1999

i.  Tusilje, on 29 March 1999’

Pakovica municipality, Zub, in early April 1999°

Suva Reka municipality:
i.  Suva Reka, on 3 April 1998°

4877, para.1701.

%977, paras.1638,1701,1704.
80TJ, paras.1663,1701,1704.
®517), paras.1665,1701,1704.
6527), paras.1618,1702-1704.
537), paras.1619-1621;1702-1704.
547), paras.1622,1702-1704.
557), paras.1628,1702-1704.
%6 7), paras.1631,1702-1704.
857TJ, paras.1632,1702-1704.
8 TJ, paras.1655,1702-1704.
8977, paras.1637,1702-1704.
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i. Pecane on 20-21 March 1989,
f. P& municipality,Cuska, on 14 May 199%*
g. Detani municipality, Drenovac, on 26 March 1988.

Murder

359. In relation tomurder, the Trial Chamber’s erroneous approach is atgraphs 1706

and 2232. It erred in relation to the followingesic locations.

a. bakovica municipality,bakovica town, the murder of four members of the
Cana family at 80 Milo$ Gition 1 April 1999

b. Podujevo municipality, Podujevo town, the murdertwb elderly Kosovo

Albanian merf®*
c. Orahovac municipality, Mala Kruga, 25 March 1$89.

d. Suva Reka municipality, Suva Reka town, the shgotoi two elderly
members of the Berisha family on 26 March 18%9.

Persecutions
360. In relation topersecutions:
a. The above errors in relation to each of deportatimncible transfer and

murder apply again as found at paragraphs 1774;17/&®-1790 and 1856 of

the Trial Judgement.

6507, paras.1639,1702-1704.
517, paras.1643-1644,1702-1704.
271, paras.1672,1702-1704.
631), paras.1732,1734,1753.
477, paras.1751-1753,1956,2143.
%717, paras.1715,1719,1753.

%8 TJ, paras.1721.
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b. In relation to persecution by murder, the Trial @i&r erroneously included
Pusto SelS®’

c. The Trial Chamber erroneously and unjustifiably etldo Count 5 other

murders beyond those in Counts 3 and 4. Theseefurtiurders were not
charged®®

d. In relation to persecution by forcible transfere timdictment does not allege
such a crime: paragraph 77(a) of the Fourth Amendeédtctment includes
only paragraph 7 by reference. Therefore, no cdiovicfor persecution by

forcible transfer should have been entered. Thal ®hamber ignored this
limitation 2%

CONCLUSIONS AND RELIEF SOUGHT

361. The Appeals Chamber is requested to quastievic’s convictions in relation to the

above crime sites and reduce his sentence acctyding

717, paras.541,1779-1784,1790,1856.
%8 TJ, paras.1264,2232, fn.4872.
977, paras.1763,1775-1778,1856.
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GROUND 17: ERRORS OF LAW AND FACT WHEN FINDING THAT

CRIMES WERE ESTABLISHED IN CERTAIN LOCATIONS

362.

363.

The Trial Chamber erred in law and fact when figdinat the Indictment crimes were
made out in relation to certain specific crime sitéd'he evidence did not support the

Trial Chamber’s findings.

These submissions are based in part on a comparighe Trial Chamber’s approach
in Milutinovi¢ et al While recognising that different Trial Chambarg entitled to
reach different conclusions on the basis of theewe they hear, where the evidence
is essentially identical the findings Milutinovié¢ et al support the submission that

reasonable doubt could not be eliminate®ardevi¢’s case.

Deportation

364. The Trial Chamber erroneously concluded that theerof deportation had been
established in relation to the following crime site

365. Suva Reka municipality, Belanica, on 1 April 1999The KLA were in and/or near
Belanica. The Trial Chamber’s suggestion that $yhdrefore the FRY’s attack the
KLA withdrew from the village to the mount&itt was irrelevant. The KLA were still
in the area and those attacking may not have kraiviine withdrawal. Moreover, the
Trial Chamber accepted that the KLA ordered theliaiv population to withdraw
with it.°”2 No reasonable Trial Chamber could attribute thputstion movement
from Belanica to the FRY forc&&®

366. Kacanik municipality, Vata, on 14 April 1993 The Trial Chamber emphasised the
discovery of bodies causing villagers to ffé&But there is no evidence that these
were civilians killed by the FRY forces or that thteack on Vata was not legitimately
directed at KLA in the area.

6707, paras.1640-1641,1701,1784g Milutinové TJ, Vol.2/paras.550-555.

®71TJ, fn.2645.

6727, para.716.

673TJ, para.723.

74TJ, paras.1671,1701,17Gke Milutinovi TJ, Vol.2/para.1258.

67°TJ, para.1139.
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Forcible Transfer

367.

368.

369.

370.

The Trial Chamber erroneously concluded that thmecrof forcible transfer had

been established in relation to the following crisites:

Srbica municipality, Leocina, on 25-26 March 1999The Trial Chamber failed to
consider or eliminate the probability that KLA wepgesent in the village and

legitimately targeted.

Pakovica municipality, Guska, on 27 March 1999There was no evidence of force
or violence in this village precipitating the defpae of the villagers. No reasonable
Trial Chamber could conclude that they were “exquéll

Gnjilane municipality:

i. Prilepnica on 6 April 1998’® The inference remained that these
villagers were evacuated rather than expelled. Thal Chamber
found that KLA were in the area.

i. Nosalje, on 6 April 1998’° There was no evidence as to what, if

anything, took place in this village.

Murder

371.

372.

The Trial Chamber erred in certain respects atgraph 1753 by concluding that
murder had been established at certain crime sites. Tdlewing crime sites are

challenged:

Orahovac municipality, Mala KruSa, on 25 and 26 &hat999:
I.  The death of nine victims burned to death insidasks during the
course of an attack® No reasonable Trial Chamber could conclude

that these individuals were murdered because thaseno evidence as

6767, paras.1630-1631,1702-1704.

6777, paras.1653,1702-17(ke Milutinov TJ, Vol.2/para.162.
78TJ, paras.1658,1702-1704.

7977, paras.1662,1702-17(ke Milutinowé TJ, Vol.2/para.974.
80TJ, paras.485,1715ee Milutinowé TJ, Vol.2/para.420.
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to the circumstances of their death, whether it wtshded, or whether
they were KLA fighters.

ii.  The death of Hyseni Ramadani and Hysni Hajdari @mel additional
person from the Batusha bdfl. The appeal in relation to Hyseni
Ramadani and one additional person is withdrawrrelation Hysni
Hajdair, he escaped the barn but was found deaddat There was no

evidence as to the circumstances of his death.

373. Suva Reka municipality, Suva Reka town, on 26 Mdre89: the death of four other

Berisha family member®? There was no evidence as to their cause of death.

374. bakovica municipality, Meja, on 27-28 April 1999ndfling of murder for all 281
individuals during Operation Reka in the Carragé@ley.®®® The circumstances of
their individual deaths were not established anddewu should not be presumed,
particularly because on the Trial Chamber's owrdifigs the KLA were in the

area®®

375. Vucitrn municipality on 2/3 May 1999: the death of fandividuals at night in a
convoy®® The evidence did not establish that these indalslwere detained and the
Trial Chamber found that KLA were in the conVy.

376. Kacanik municipality:
iii. Kotlina, on 24 March 1999: the death of 22 indidttuat the well§’
No reasonable Trial Chamber would put decisive teign the
evidence of an eyewitness 600 metres away in daleonclude that
these individuals were detained when killed.
iv. Slatina and Vata, on 13 April 1999: the death afrfmen in Vat&®®
Again, the only evidence that they had been detlhwmas a hearsay

88177, paras.1716,1718ee Milutinovi TJ, Vol.2/para.434, Vol.4/para.515.
6827, paras.683,1491,1724.

837, paras.1736-1739.

847, para.975.

857, paras.1742,1184,1197.

86 TJ, para.1197-1199,1742-1743.

87 TJ, paras.1744-1746,175%%e Milutinow TJ, Vol.2/paras.1067-1078.
88 TJ, paras.1747,1138-1139.
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account which should not have been given deciseiglh.
Persecution

377. The Trial Chamber erroneously concluded that tHienoke ofpersecutionby means
of wanton destruction of religious sites was essaleld in relation to the following

sites:

a. The Celina, Bela Crkva (Orahovac municipalit§j and Rogovo fakovica
municipality)®®° on 28 March 1999. There was a lack of direct evigeas to
the perpetrators. All three of these mosques weuad to be destroyed by
“Serb forces” on the basis of the testimony of $&wmpaj who was uncertain
when testifyind®* was biased as a KLA suppoftérand conflicted with the
testimony of another witnes8 His testimony as to the Celina mosque was
used to create an inference that two other mosagessroyed were also
attributable to ‘Serb forces’. But there were newinesses.

b. The mosque in Landovica in Prizren municipality2i27 March 1998%* No
reasonable Trial Chamber would have relied on thdeace of Rule 92

guarterevidence alone.

c. Hadum Mosque inPakovica municipality on 24-25 March 198%. No
reasonable Trial Chamber could have excluded tlssipitity that the fire that
damaged the mosque was started as a result of N#oribing. Contrary to
the Trial Chamber’s conclusion, there was no dimgtlence that the town
centre was set on fire by Serb polfég. The Trial Chamber's exclusion of
NATO being the cause, on the basis that the VJabksr were not in the

historic old town, was plainly erroneous given thell-known incidents of

897, paras.1806-1811.

69071), paras.1833-1837.

22;SeeTJ, fns:1605-1606,1638,1688,1856¢ alsoT.7415-741%f. D317, para.5),1934,3620,6279,6318-6319.

T.7396.

893 g5eeTy, fn.1934,627%ee alsdrJ, para.932.

9477, paras.1817-18109.

9 TJ, paras.1830-1832.

9 SeeT ), para.863-872.
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missed target®’ No reliance could reasonably be placed on theestigm by
a Human Rights Watch researcher that buildings lbeeh “set fire from
inside”®¥® Had the Prosecution wanted to establish this, erdprensics

evidence should have been led.

378. Finally, the above alleged errors in relation tgalation, forcible transfer and

murders resulted in parallel erroneous findingsaur@bunt 5°°

CONCLUSIONS AND RELIEF_SOUGHT

379. The Appeals Chamber is invited to qud3brdevi¢’'s convictions in relation to the
above crime sites on the basis that no reasonalaledhamber could have concluded

that the above crimes were established in fact.

97TJ, para.868.
9% TJ, para.869.
89 7TJ, paras.1774-1790,1856.
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GROUND 18: ERRORS OF LAW WHEN ENTERING MULTIPLE
CONVICTIONS

SuB-GROUND 18(A): ERROR OF L AW WHEN ENTERING CONVICTIONS UNDER JCE AND

AIDING AND ABETTING

380. The Chamber erred in law by convictibgrdevi¢ twice for the same crimes - once
for ‘committing’ them through a JCE and again fadiag and abetting them. Such
duplicate convictions under 7(1) are impermissdntel logically incompatible. This
conviction by two irreconcilable modes of liabiliftyrther shows a lack of clear
reasoning on the part of the Trial Chamber whicblates Dordevi¢’'s rights and
invalidates the Trial Judgement. Alternatively, hanviction pursuant to one of the
two modes of liability should be quashed and higesgce reduced accordingly.

THE TRIAL CHAMBER'SERROR’®

381. The Trial Chamber erroneously concluded that corsimisby JCE and aiding and
abetting the same crimes are not mutually exclusivdes of liability’* It held that
it could maintain a conviction for aiding and abejtas well as under JCE “in order

to fully encapsulate the Accused’s criminal conduitt

382. In support of this double conviction, the Trial @fzer relied on three ICTR Appeals
Judgement§® Nahimand® Ndindabahizi®® and Kamuhandd®® None of those
cases dealt with concurrent convictions for commisssia JCE participation and
aiding and abetting; indeed, none even addressadations for JCE in analyzing the
‘totality of the accused’s conduct.” Further, navfethe ultimate outcomes of these

three cases resulted in concurrent convictionshiersame underlying crimes, so their

"% Given the varying terms utilized by the Chambefshe ICTY and ICTR and relevant treatises, in the
following submissions, the Defence adopts the agghtaused iMilutinovi¢ et al.and “follow[s] the practice of
the Appeals Chamber in using the term “concurrentvictions” to describe simultaneous convictionsspant
to different forms of responsibility enshrined inrtisles 7(1) and 7(3), reserving the term “cumuwati
convictions” to describe simultaneous convictioos hore than one substantive crime in respect ®efsdme
conduct.” Milutinovi¢ TJ, Vol.1/para.76].

17, para.2194.

702 Id.

97, n.7385.

"% seeNahimanaAJ, para.477-478: JCE not considered becausesinatcharged.

"% geeNdindabahiziAJ, para.123: JCE was not contemplated on the.facts

%% seekamuhandaAl, para.77: aiding and abetting subsumed by orged CE not considered.
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comments are strictlpbiter. Whatis clear from these three Appeals Chambers
Judgements is that the law on concurrent convistignfar from settled—between
them, there are no less than six separate andtbialpyadissenting opinions of
varying degrees relating to the contours of cuningaand concurrent convictiods’

383. The notion of ‘fully encapsulating the Accused’sndact’ referenced by the Trial
Chamber and these ICTR cases traces bagkayesu There, it was held that “[o]n
the basis of national and international law angsprudence, the Chamber concludes
that it is acceptable to convict the accused of déffences in relation to the same set
of facts in the following circumstances: ... (3) whdt is necessary to record a
conviction for both offences in order fully to debe what the accused dif’®
However, in the very same paragraph, the Trial Gieanm Akayesufound “it is not
justifiable to convict an accused of two offenceselation to the same set of facts

where:

“(a) one offence is a lesser included offence efdther, for example, murder and
grievous bodily harm, robbery and theft, or rapel amdecent assault; or (b)
where one offence charges accomplice liability anithe other offence charges
liability as a principal, e.g. genocide and complity in genocide” "

384. Thus, it was envisioned from the start that thigetyf concurrent conviction — for
both perpetrator and accomplice liability — shoblel impermissible. Rather, an
accused must be identified as a participant inJ(BE or as an aider and abettor. The
ICTR jurisprudence relied upon by the Chamber ditl alter the premise that one
person cannot be both a perpetrator and aiderastaalof the same crimes.

CONCURRENT CONVICTIONS CASE LAW

385. In addressing cumulative and concurrent convictioits must be noted that

international law and practice of the ICTY indicateat cumulativecharging or

97 SeeNahimanaAJ: Partly Dissenting Opinion Of Judge GiindydindabahiziAJ: Partially Dissenting
Opinion Of Judge GiineyKamuhandaAJ: Separate Opinion Of Presiding Judge TheodorohteGeparate
Opinion Of Judge Wolfgang Schomburg; Separate Aadidly Dissenting Opinion Of Judge Mohamed
Shahabuddeen; Separate Opinion Of Judge Inés MOnemberg De Roca On Paragraph 77 Of The
Judgement.

%8 AkayesurJ, para.468.

9d., para.468.
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charges in the alternative, are permissible. Cumulative charging allows the
Prosecution to frame the charges to reflect thalitptof an accused’s conduct,
leaving it up to the Trial Chamber to make a deteation as to what charges have
been established® However, in doing so, it is the duty of the Tri@ahamber to
ensure that only proper convictions are enteredredtgcare must be taken in
sentencing that an offender convicted of differelmirges arising out of the same or
substantially the same facts is not punished ntaae bnce for his commission of the
individual acts (or omissions) which are commorwvio or more of those chargeS2
Concurrent or cumulative convictions are scrutidi2eith the greatest cautiofi® as

multiple convictions bear great risk of prejudioean accusef-*

386. With regard to concurrence in modes of liabilitye tmost distinct case law arises out
of theBlaski Appeals Judgement and the prohibition of concurtenvictions under
Article 7(1) and 7(3). IrBlaski, the Appeals Chamber found that the modes of
liability contained in Article 7(1) and 7(3) werdistinct modes of liability’ that were
incompatible in such a way that it would be inagpiate to convict for both under
the same court® With regard to concurrence of other modes ofiligh the
Milutinovi¢ et al. Trial Chamber determined that “where the Proseouéistablishes
the elements of both commission and another forneggonsibility under Article 7(1)
in respect of a crime, the Chamber must identig/rtiost appropriate form of liability

. an accused cannot be convicted for a crime throwgre than one form of

responsibility in relation to the same conducf”

387. It has long been held in the jurisprudence of thigounal that there are clear
distinctions between participants in a JCE andraided abettors. As shown by the
Tadi¢c Appeals Chamber, the two modes of liability posseslisparatactus reusand
mens red’’ As illustrated by théurundzija Appeals Chamber, the two modes of
liability “appear to have crystallised in interra@ial law—co-perpetrators who

0 Celebici,AJ, para.400Naletilic AJ, para.103Kupreski: AJ, para.385.

" Celebici AJ, para.400.

"2 KrnojelacIndictment Decision, para.10.

"3 KunaracAJ, para.173.

"41d., para.169see alsoCelebici AJ, Separate and Dissenting Opinion of Judge Humat Judge Bennouna
(‘hereinafter ‘Hunt/Bennouna Dissent’), para.23.

"> Blagki¢ AJ, para.91.

"®Milutinovi¢ TJ, Vol.1/para.77.

" TadicAJ, paras.223,229.
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participate in a joint criminal enterprise, on thee hand, and aiders and abettors, on

the other.*!8

388. In 2003, the Appeals Chamber held that for a figdof an Accused as a JCE
participant, he must share the purpose of the &Ggust know about it, as such he is
not properly classified as a mere aider and abetfothe crime(sf*® Judge
Shahabuddeen, in a separate opinion, drew a digaration between perpetrator/co-
perpetrators and aiders and abet{6tsHe described that it would be inaccurate to
refer to a participant in a JCE as ‘one who megétis and abet$?* To do so, he

stated, would contradict the distinction of catégmtaid forth in several instanc&s.

389. Shortly thereafter, thKrnojelac Appeals Chamber reiterated the alternathens rea
standards of aiding and abetting and co-perpetratio Thereafter, th¥/asiljevic’?*
and Kvocka'?® Appeals Judgements sought to clarify JCE co-peapetr and aiding
and abetting. IKvocka, the Appeals Chamber noted that, while it may iffecdlt to
distinguish the aider and abettor from a co-pegpef’®, there is indeed a difference,
and cited the distinctions laid forth by tNasiljevi: Appeals Chambef’ Applying
those standards, the Appeals Chamber stated trdgtéomine whether an Accused
was one or the other was determined by “the eftécthe assistance and on the

knowledge of the accused®

390. The KrajiSnik Trial Chamber went on to highlight the incompdiipi of JCE
participation and aiding and abetting in that “asp@’s conduct either meets the
conditions of JCE membership ... in which case heha is characterized as a co-

"8 FyrundzijaAJ, para.118, citingurundzijaTJ, paras.216,252.

9 Ojdani¢ JCE Decision, para.20.

20|d.,Separate Opinion of Judge Shahabuddparg.13.

211d., para.28.

221d., para.12.

"2 KrnojelacAJ, para.122.

2 vasilievie: AJ, Sec.V(A)(ii):'Differences between participating in a joint criminenterprise as a co-
perpetrator or as an aider and abettor

" Kvocka Ad, Sec.ll(D)(2):What is the difference between co-perpetrationaidihg and abetting?
2%|d., para.88.

27d., para.89.

21d., para.90.
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perpetrator, or the conduct fails the threshold,which case there is no JCE

29

Finally, in Mpambara the ICTR Prosecution sought to proeerhinal responsibility
for commission by aiding and abetting the physmeaidpetrators in furtherance of a

JCE. That Trial Chamber found this statement “legaficoherent”, stating:

[Aliding and abetting is a form of accomplice liblyi, whereas
participation in a joint criminal enterprise is armh of direct
commission, albeit with other persons. There argortant
differences in the mental and objective elementsefch of these
forms of participation.... The fact that the samearial facts may
prove both aiding and abetting and participatiom ijoint criminal
enterprise does not diminish the importance of irdisishing
between the two. To the extent that the Prosecutas) on some
occasions in its submissions, suggestedt the joint criminal
enterprise is proven by aiding and abetting, thar@ier will ignore
this legal characterization and consider whether rttaterial facts
show either that theAccused participated in a joint criminal
enterprise, or that he aided and abetted othettseioommission of

crimes’®°

392. As shown here, the jurisprudence clearly preclud@scurrent convictions for JCE

carefully crafted lines drawn between the two maoafd&bility.

and aiding and abetting. The Trial Chamber’s apghrdeas unnecessarily blurred the

731

PREJUDICE CAUSED TO DORBEVIC

393.

Here, by attempting to clarifipordevi¢’s conduct, the Trial Chamber has done just
the opposite and created a scenario where it i®3siple to determine whether they

have found that he was a principal or an accomptide underlying crimes. These

distinctions are further muddled by the Chambeoswvictions ‘in the alternative’ for

JCE Il participatio®® and 7(3) command responsibilf§> Far from ‘showing the

" Krajignik TJ, para.886.

30 MpambaraTJ, para.37.

31 Blaski: TJ, para.288see alsp NdindabahiziAJ, Partially Dissenting Opinion of Judge Giinewra4;
GacumbitsiAJ, paras 60-61.

3277, para.2158; with regard to the alternative psegintent of the JCE, see paras.2139,2141,214%,215
3377, para.2192.
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totality’, these supposedly simultaneous but diffgmens re&* creates confusion
and violatesbordevi¢’s right to have a reasoned decision that uneqailypc
expresses his criminal liability and unambiguouslgntifies the mode(s) of liability
for which he is convicted and the relation betwtem/>°

394. The Trial Chamber further failed in its duty to ares that alternative charges were
assessed as such. In the present matter, thecBtioseclearly pleaded JCE and
aiding and abetting in the alternative, the OTPaFiBrief asserting: Ih the

alternative to his liability as a member of the J@¥rdevic¢ is responsible for aiding

and abetting the commission of crimes under Artit{le) of the Statute’*® While
many ICTY Trial Chambers find it ‘unnecessary’ taeine other alternatively plead
modes of liability after finding guilt as a parpeint in a JCE’, the Trial Chamber,
here, found both concurrent and alternative comonst Such duplicity cannot stand
as it does not specifically identifyordevi¢’s culpability — “[e]ither an accused person
is guilty of different crimes constituted by difeart elements which may sometimes
overlap (but never entirely), or the accused isvadad of that crime with the most
specific elements, and the remaining counts in whimse elements are duplicated

are dismissed as impermissibly cumulatiV&”

395. While “finding that multiple methods had been u$gdthe accused does not signify
that he has been subjected to separate convidtiomsultiple crimes” necessarily’
in the present case)ordevic was definitively convicted of two separate and
incompatible modes of liability based on the samedeulying actions — as a JCE

participant and an aider and abeffr.These convictions are unequivocal.

396. That his sentence was increased due to this deobbction is also without question.

In sentencing, the Chamber contemplated his seatércJCE [, but then found:

34 SeeTJ, para.2158: The Trial Chamber is satisfied tistactions and knowledge create the inference tha
DPordevi¢ acted with the intent of a JCE | or “alternativellyat he acted with the intent of a JCE Il papant;
2163,2184see alspinfra, Ground 10.

35 5ee NdindabahizJ, paras.121-123.

3% OTP FB, para.1292(emphasis added) TJ, para.2160: “The Indictmenrdlso alleges that Vlastimir
Dordevic¢'s [sic] is guilty of aiding and abetting the conssion of the alleged crimes”(emphasis added).

37 See Gotovinall, para.2375,2587Milutinovi¢ TJ, Vol.3/paras.474,787,1137; similarly, in respéat
perpetration versus aiding and abetting genocde Krsif TJ, paras.642-644&rsti¢ AJ, paras.143-144.

38 Blaski¢ AJ, para.721.

39 KamuhandaAJ, Separate And Partially Dissenting Opinion algel Shahabuddeen, para.413.

"0TJ, para.2194,2230.
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“However, as detailed in this Judgement, the Accssmmhduct was such as to also

render him liable to conviction and punishméot aiding and abetting the offences

established*! The Appeals Chamber has held that “distinctiotwben these two
forms of participation is important, both to acdeha describe the crime and to fix an

appropriate sentencé®

The Appeals Chamber has held that “great care bruttken irsentencingo that an
offender convictedof different charges arising out of the same orssadtially the
same facts is nqiunishedmore than once for his commission of the individaetl (or

omissions) which are common to two or more of thasarges.”?

Multiple
convictions should not “give even the impressiorpohishing an accused twice for

the same conduct under two heads of liabil(f{/.”

CONCLUSIONS AND RELIEF SOUGHT

398.

The Trial Chamber’s decision to conviblordevi¢ of participation in a JCEnd

aiding and abetting the same crimes constitutesndamental error in law. The
inability of the Chamber to articulate the specifiode of liability as applied to the
underlying crimes permeates the entirety of thegédotent and this error invalidates
the Trial Judgement and requires a full acquittAk the very least, one of the two
modes of liability must fall away andordevic’'s sentence must be reduced

accordingly to represent a singular conviction.

SUB-GROUND 18(B): ERROR OF L AW WHEN ENTERING MULTIPLE CONVICTIONS UNDER

ARTICLE 5 OF THE STATUTE

399.

bordevi¢’s convictions for the underlying crimes of deptida, forcible transfer and
murder (pursuant to Article 5 of the Statute) additional convictions under Article
5 for persecutions by means of those same undgrigiimes, are cumulative and
unfair. Given the developing case law, there ammpelling reasons for departing

from previous jurisprudence.

417, para.2214(emphasis added).

"2 Kvocka AJ, para.92see also Krsti AJ, para.270.

"3 KrnojelacIndictment Decision, para 10.

44 KamuhandaAJ, Separate Opinion Of Judge Schomburg, para.389.
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400. The Celebicitest, employed to determine permissible cumulatimevictions, states
that each statutory provision must require proo&fadditional fact which the other
does nof*> Where this is not met, a Trial Chamber must cados which offence it
will enter a convictior?® The Celebici test has been described as “deceptively
simple” by the Appeals Chamber because “[iln pragtit is difficult to apply in a

way that is conceptually coherent and promotesrifegests of justice™’

401. The Appeals Chamber has held that persecutionnegjthie additional requirement of
discriminatory intent and thus convictions for bp#rsecution and the other Article 5
crimes are permissibfé® However, previous to late 2004, such cumulative
convictions under Article 5 were considered to bgpermissible. InKrsti¢ the

Appeals Chamber held as follows:

Where the charge of persecution is premised on enuir
inhumane acts, and such charge is proven, the ¢utise need not
prove any additional fact in order to secure the&vadion for
murder or inhumane acts as well. The proof that #dccused
committed persecution through murder or inhuman® recessarily

includes proof of murder or inhumane acts underckrts. These

offences become subsumed within the offence ofegeton’*°

402. A shift in this jurisprudence occurred in the sgicision inKordi¢. Two members of
the panel — Judge Schomburg and Judge Gulney —idghtgd how thisKordi¢
Appeals Judgement departed from existing case taWwaagued that such a finding
was not in conformity with th&'elebicitest’™® These dissents explain how intra-
Article 5 convictions were not at issue on the $aot Celebici’* But they warned
that there was no reason to depart from the sejlesprudence based on “shifting
majorities in the Appeals Chambér?

5 CelebiciAJ, para.412.

%1d., para.413.

"7 KunaracAJ, para.172.

8 Stakit AJ, paras.359-36Kordi¢ AJ, para.1040Krajisnik AJ, para.389.

"9Krsti¢ AJ, para.232.

0 Kordi¢ AJ, Joint Dissenting Opinion of Judge Schomburd dndge Giiney on Cumulative Convictions
(hereinafter “Schomburg/Guney Dissent”), paras.1-2.

l1d., para.3.

2|d., para.13.
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403. It is respectfully submitted that the continuingséints on this mattef and a recent
decision of the ECCC provide cogent reasons tcevevhis issue and return to the
original jurisprudence which would prohibit cumuNat Article 5 convictions. The
ECCC, in considering the totality of jurisprudenziethe ICTY, recently held that
cumulative convictions for persecutions and theenlythg crimes as crimes against
humanity are impermissibfé? The ECCC, using the language of Hwsti¢ Appeals
Chamber, and as outlined by thérdi¢ dissents of Judge Glney and Judge
Schomburg, held that: “proof that the accused cdteohipersecution through murder

or inhumane acts necessarily includes proof of mued inhumane acts>

404. This approach affirms the piardi¢ jurisprudence that adheres to tfielebici test
and emphasizes that “the fundamental consideratismg from charges relating to
the same conduct is that an accused should noem&iped more than once for the
same conduct”; that the purpose of the test iseterchine if the conduct actually
commits more than one criff® Such temperance in multiple convictions
underscores the warning issued by two members of dhlebici panel that
“[p]rejudice to the rights of the accused — or teey real risk of such prejudice — lies

in allowing cumulative convictions®

405. bDordevi¢ was prejudiced by being convicted of several csimeder Article 5 arising
from the same conduct. In cumulatively convictimgler Article 5, the Trial Chamber
did not provided adequate reasoning to show howsetlceimes are materially distinct
or how the original counts are not subsumed by ni@e specific crimes as
persecutions. It is respectfully submitted th&Kinstic approach is more convincing
and the approach of the narrow majorityKiardi¢ and Cerkezwas incorrect. Judge
Guney has aptly characterised persecution as aptyenull” — an accused cannot be

convicted of persecution without identifying thedenlying crime’™® Simplistically

3Stakit AJ, Opinion Dissidente Du Juge Giiney Sur Le CubBwilDeclarations De Culpabilitdjaletlic AJ,
Opinion Dissidente Conjointe Des Juges Gliney Eb®tiurg Sur Le Cumul De Déclarations De Culpabilité;
Nahimana AJ, Partly Dissenting Opinion Of Judge Guney (hrese dissents, Judge Giney and Judge
Schomburg noted that silence on this matter inréuttases should not be construed as acquiescertbés in
regard).

»*DuchTJ, paras.563-565.

51d., para.565.

% Celebici AJ, Hunt/Bennouna Dissent, para.26.

~7|d., para.23.

8 Kordi¢ AJ, Schomburg/Giiney Dissent, para.6.
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applying theCelebicitest fails to consider the particular circumstanckthe crime of

persecution and skews the balance too far in thseution’s favouf>®

CONCLUSIONS AND RELIEF SOUGHT

406. The Appeals Chamber is invited to quash terdevi¢’s multiple convictions
pursuant to Article 5 of the Statute to the extdat they are cumulative and reflect
the same conducibordevi¢’'s sentence should be reduced accordingly.

9 seeBoas, Bischoff & Reid, Vol.ll/p.347.
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GROUND 19: ERRORS IN RELATION TO SENTENCING

SUB-GROUND 19(A): THE TRIAL CHAMBER ERRED IN LAW AND FACT ASTO

AGGRAVATING FACTORS

407. The Trial Chamber erred when it utilized the sameifngs ofbordevi¢’s role and
position to serve as 1. the basis of his convictihmas lending to the gravity of the
crimes, and 3. as an aggravating factor. Thisractation has created impermissible

‘double-counting’ and has unjustifiably increasésl $entencé®®

408. With regard to aggravating factors, the Appealsraiber has held that, if a particular
circumstance has been included as an element adffeece, it cannot be regarded
additionally as an aggravating facf8t. Furthermore, factors considered in the
gravity of the crime cannot additionally be takatoiaccount as separate aggravating

circumstances andce versd®® Such double-counting amounts to legal effdr.

409. Here, the Trial Chamber erred by using the sanwifgs three ways:
» First, that bordevic made a ‘significant contribution’ to the JCE thgbuhis
position and rank in the MUP hierarcHy.
« Second that the same findings could support a convicfamn7(3) liability’® and
thus applied as an aggravating fact6r.
» Third, that the gravity of the crimes should reflectthe sentence appropriater

the leading and grave rolef the Accused...”®’

410. A high rank or position in and of itself does noéniha higher sentence, it is only by
showing anabuse of that position that there can be a 7(3) aggramabased on

position or role in the commission of a 7(1) moddiability. "®® The Trial Chamber

%0 see alsdsround 18(A); there is no analysis of how the aggtion and gravity findings further relate to the
conviction of aiding and abetting or the interplstween them in sentencing.

*1 Gali¢ AJ, para.408Kordi¢ AJ, paral089.

%2 Deroniji¢ AJ, para.106tuki¢ TJ, para.105Milutinovi¢ TJ, Vol.3/para.1149.

93D, MiloSevit AJ, para.306-307.

%47, paras.2154-2158,221sze also, infraGround 9.

%57, para.2192.

7% TJ, para.2195,2220.

°7TJ, para.2214(emphasis addesde als02210-2211.

8D, MiloSevit AJ, para.302.

Case No: IT-05-87/1-A 149 15 August 2011
Redacted Public Version



1353

did not make this analysis. On the contrary, iswaly by virtue of his position that

he was found to have met thetus reusof JCE participation at all.

CONCLUSIONS AND RELIEF SOUGHT

411.

The Trial Chamber erred in taking the position/rofiebordevi¢ into account in
establishing culpability and then applying it tatliodhe gravity of the offense and as
an aggravating factor. This merits the intervemtad the Appeals Chamber and a

reduction in sentence.

SuUB-GROUND 19(B): THE TRIAL CHAMBER FAILED TO CONSIDER MITIGATING FACTORS

412.

413.

414.

The Trial Chamber simultaneously committed a disitée error in failing to address
relevant mitigating factors that should have beamsalered in the overall sentence.

Under Rule 101(B)(ii) a Trial Chamber must takeoirdccount any mitigating
circumstance$®® Unlike the burden for aggravating factors, mitigg factors must

be proven only by a preponderance of the evidéfice.

The Trial Chamber makes a cursory analysis of tithgp in paragraph 2224, which
fails to properly consider the following:

« Comportment and behavior in trial "% These are not considered despite the

obvious ability of a Trial Chamber to take thesetdes into account.
bordevi¢’s extraordinarily good behaviour when detainethatUNDU shows
good rehabilitative prospects and should have beentemplated in
mitigation, along with his obvious respectful beioav at trial-attending
every single day and contributing to the proceesliag required.

"9M. Joki¢ SA, para.4&iting Serushag®A, para.22MusemaAJ, para.395.

O Naletili¢ AJ, para.592.

1 Cf. Milutinovi¢  TJ, Vol.3/para.1152Had?ihasanovi AJ, para.325Kordi¢ AJ, para.1053Blaskic AJ,
para.696.
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Cooperation’’%* ‘Cooperation with the Prosecution’ does not havebe

substantial in order to be a mitigating circums&ficand is “not to be
‘construed narrowly and singularly’... what mattessthat Trial Chambers
fulfil their obligation under Rule 101(B)(ii) to osider all mitigating
circumstances before therf/* Despite admitting it as evidence, the Trial
Chamber failed to give any consideration to asst&aprovided by the
bordevi¢ in his testimony given before both this Tribunatidghat of the War
Crimes Chambers of Serbia which can be used ihdutrials in the region
and help establish the truth of the events. therrfailed to consider the work
undertaken bypordevi¢ and his Defence team in working to establish afjree

facts and exhibits to facilitate an expedient tfal

Expressions of remors&€® An accused need not admit participation in a

crime to show remorse, but simply “acceptance ahesaneasure moral
blameworthiness for a personal wrongdoing, fallshgrt of the admission of
criminal responsibility or guilt”’ The Trial Chamber completely overlooked
bordevi¢’s statement of remorse from the beginning of trad: t

I’'m sorry for all the victims in Kosovo and Metahijl feel
sorry for the families. | deeply sympathise witkittpain. |
would really wish to see this war, the war in Kasand
Metohija, to be the last war ever waged there; anbuld
like to see all the problems being resolved by tiali
means, by talks, and agreemefffs.

The Trial Chamber further ignored expressions ohaese in his sworn

testimony despite using these same findings to rdcgailt’”® and did not

consider expressions of sympathy for the victifilsnade through counsel on
his behalf®* as made throughout the trigf

"2 Rule 101(B)(ii).

" Bralo SA, para.51.

1d., para.37¢iting M. Simi* SJ, para.111.

5 Ori¢ TJ, para.750.

"% StrugarAJ, para.365-366,370.

71d., para.365.

87.242.

"9 5eeT.10006/T.10010see alspTJ, paras.1280,2187.
801d., para.366.

81 SeeOri¢ TJ, para.752.
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« Duress and superior orderé®® The Trial Chamber failed to consider the

impact of superior ordef¥ in a situation of dure§¥ despite using the same

evidence and findings to accord guilt.

« ‘Harsh environment’ of armed conflict’®® The Trial Chamber did not

consider thabordevi¢'s decision were not taken ‘with the luxury of peand
security and time for consideration’ but rather an‘climate of fear and

uncertainty’.

CONCLUSIONS AND RELIEF SOUGHT

415. Despite that these mitigating factors presentadiatand established on the balance
of probabilities, the Trial Chamber has failed tonsider this evidence in
determination of sentence. The Appeals Chambeuldhitherefore consider these

mitigating factors on appeal and gr&urdevi¢ a reduction in sentence.

SuUB-GROUND 19(C): THE TRIAL CHAMBER ERRED IN RELATION TO THE SENTENCING
PrRACTICES OF THE ICTY

416. The Trial Chamber states that it “took into consadien” the decisions on sentence in
Milutinovi¢ et al, sentencingbordevi¢ to 27 years on the basis that his role was
“more significant” than the accused in that casehst he deserved a “more severe”

sentencé®” No reasoning was given to support such a cormiusi

417. *“The Appeals Chamber has held that sentenceseinittividuals in like cases should
be comparable’® While the numerous factors of each case, musbhsidered “...a

disparity between an impugned sentence and anséimence rendered in a like case

82 T.8659(D.Caka); T.494(S.Berisha); T.5630(H.Hoxhsge alsoT.1901(S.Bogujevci); T.6541(M.Deda);
T.4311(A.Hajrizi).

83 Bralo SJ, para.53; TJ, para.19%8,ICTY Statute, Art.7(4).

847, para.197G5f. ICTY Statute, Art.7(4).

857.10006-10.

8 CelebiciTJ, para.1283.

87TJ, para.2227.

"8 strugarAJ, para.348giting Kvacka AJ, para.681

Case No: IT-05-87/1-A 152 15 August 2011
Redacted Public Version



1350

can constitute an error if the former is out ofs@aable proportion with the lattef®®
This is buttressed by the principle outlined in ®atute at Article 21(1), that all

accused should be considered equally.

418. The other participants in the same JCEMilutinovi¢ received sentences of 22
years'*® Absent explanation or justification, no reasonahial Chamber would have

imposed a greater sentenceRurdevic.

419. Consider that Saino§j Pavkové’* and Luki were all found to have abused their
superior authority to aggravate their sentefféewith litle to no mitigation*®
Sainové was further found to be an “important member o floint criminal
enterprise and wrongfully exercised his authorityorder to commit the crime$*
There is nothing exemplifying howordevi¢ deserved a sentence of five additional
years especially considering the proximity of SaitpPavkové and Luki to the
crimes on the ground in Kosovo in 1999, wherBasievi¢c was found to have made
only three visits that yedr>

420. In fact, the Trial Chamber did not even attempptovide a reasoned opinion as to
how it came to find thabordevi¢ had a ‘more significant’ role than these co-Acclise
and the evidence points to him having a much lggsfgant role. bordevi¢ was not
found to have managed all Serb forces, nor didawe la political leadership role. In
fact, statements of the internationals involvedrdythe relevant time period show a
complete absence &fordevi¢ from their radaf® yet, at the same time, mention, with
frequency, interactions and impressions of supeaok of other actors found to be in
the JCE”’

89 strugarAJ, para.349¢iting Jelisi¢ AJ, para.96.

% The Milutinovi¢ et al. Trial Chamber refused to find significant aggravgtor mitigating factors to
differentiate between any of these men and sentethesn according to mode of liability.

! In addition, Pavkowi was also convicted for persecutions as a criménsighumanity for sexual assaults,
which was not found in the present case.

92 seeMilutinovi¢ TJ, Vol.3/paras.1180,1190,1201.

%31d., Vol.3/paras.1181-1184,1191-1194,1202.

941d., Vol.3/para.1180.

%5 But seeGround 18a.

% Aside from mention of the October Agreements, fillewing internationals fail to mentioBordevi¢ in prior
testimony or statement: Ciaglinski(P832-834); Mamuve(P851-853); Drewienkiewicz(P996-997); Kiqlketi8-
478); Vollabaek(P1071-1073); Crosland(P1400-14P&jlips|REDACTED]; Abrahams(P738-740).

97 See, especially, Ciaglinski:T.5285-5287,P832,P833(T.3165/T.3168BT63176/T.3182-3183/T.3162-
3163);Maisonneuve:T.5480-5482,P851(paras.8-11),H858032-11033/T.11162-11163); Drewienkiewicz:
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CONCLUSIONS AND RELIEF_SOUGHT

421. While a comparable analysis is not appropriate wébard to every other case,
comparison to those sentenced in relation to theesdCE highlights how 27 years is
capricious and excessive for the crimes convit®dThe Appeals Chamber should

therefore reduc®ordevi¢’s sentence accordingly.

SUB-GROUND 19(): THE TRIAL CHAMBER ERRED ASTO THE SENTENCING PRACTICES
OF THE FRY

422. The Trial Chamber failed to properly consider tkeatencing practices of the former
Yugoslavia in consonance with the laws and respegiunishments for crimes as

they existed in the FRY during the time periodha# trimes of the Indictment.

423. While the ICTY has determined that it is not boundhe parameters of sentencing
practices at the time, it must do more than “merebit[e] the relevant criminal code
provisions of the former Yugoslavid® When diverging from set standards, a
Chamber should explain the sentence in referendéketsentencing practices of the
former Yugoslavigd®

424. The Trial Chamber here did nothing more than titeemde®* There is no analysis
or explanation to show as to why the convictionsnfib should exceed the maximum
penalty of 20 years.

425. Furthermore, the Trial Chamber cited the wrong coBest, it erred in applying the
SFRY Criminal Cod®? which was supplanted by the FRY Criminal Code twane
into effect with the FRY Constitution of 198% This FRY criminal code reflected

T.6331/T.6340-6343/T.6358-6359,P996(paras.56,68883,103,201),P997(T.7731/T.77747775/T.7988);
Kickert:P478,P479(T.11235-11236);Vollabaek:P1078%07-8509),P1073;Phillips: T.8686-8687/T.8691-
8694/T.8705-8706/T.8760/T.8728,[REDACTED];Croslan8147/T.9158/T.9181/T.9186-
9187,P1400(paras.42, 48-59,67,69);|REDACTED(B9/T.9833);see alsoT.6252(journalist Baton
Haxhiu had never heard of him).

98 Jelisit TJ, para.24.

"9 Krsti¢ AJ, para.260.

800 Id.

80177, para.2226.

802TJ, paras.2225-2226.

83 p129.
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the abolition of the death penalty and imposed aimam sentence of 20 years for
crimes similar to those for whicBordevi¢c was convicted. Second, it erred in

reference to the Republic of Serbia Criminal Codhectv did not deal with the type of
crimes alleged in this case.

CONCLUSIONS AND RELIEF_SOUGHT

426. As the Trial Chamber failed to explain why, haviraggen account of the sentencing
practices of the FRY, a sentence of 27 years coelplistified, the Appeals Chamber

is invited to reduceébordevic’s sentence to better take account of those santgnc
practices.
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OVERALL RELIEF SOUGHT

427. The Trial Chamber erred in law and fact when itnfduhat Viastimirbordevi¢
participated in a JCE to permanently alter the ietbalance of Kosovo and that he

aided and abetted the same crimes.

- The Appeals Chamber is invited to quash the Triahi8@ber’'s verdict and
disposition found at paragraph 2230 and enter fiiggliof NOT GUILTY on
all of Counts 1-5; or, alternatively,

- Should any of the verdicts recorded against Vlastibordevi¢ stand, the
Appeals Chamber is invited to consider the distdenerrors made by the
Trial Chamber and significantly reduce the senteimagosed in paragraph
2231.

Word Count: 44,330

RESPECTFULLY SUBMITTED ON THIS 15 ™ OF AUGUST 2011

Dragoljubbordevi¢ Veljkurdic¢
Counsel for Mr. VlastimiPbordevi¢ Counsel for Mr. Vlastimibordevi¢
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SFRY Socialist Federal Republic of Serbia

SPS Socialist Party of Serbia
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