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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Rersons

Responsible for Serious Violations of Internationdimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Guinal”) is seised of the Accused’s “Motion
for Additional Time to Prepare Cross ExaminatiorMdmcilo Mandic”, filed on 30 June 2010

(“Motion”), and hereby issues its decision thereon.

|. Background and Submissions

1. Mr. Momc¢ilo Mandi¢ (“Mandi¢”) is the subject of a subpoena issued by the Cleamb
ordering him to appear to give testimony on 30 J20#0’ In the Motion, filed on the same
day as Mandis evidence was scheduled to begin, the Accusedestg the Trial Chamber to
delay the commencement of his cross-examinatioManridic until 13 July 2010 to allow him
additional time to review the “voluminous materi&di this witness. The Accused submits that
his team prepared its summary of Marslievidence based on the original exhibit listdiley

the Office of the Prosecutor (“Prosecution”) on &y 2009, while, on 22 April 2010, the
Prosecution filed its updated notification for Mahdoursuant to Rule 9&r of the Tribunal's
Rules of Procedure and Evidence (“Rules”), in wtitciidded 142 new exhibifs Additionally,

the Prosecution filed another updated notificabar23 June 2010, adding 43 new exhibits to be
used with Mandi.* The Accused further submits that he needs tinteview the 450 pages of
transcript from Mandis testimony inStani&¢ and Zupljanin given in May 201d. Finally, the
Accused submits that the Prosecution disclosedn2$é8documents authored by Maéth him

on 28 June 2019. He concludes that as a result of the recentgBliand disclosure by the
Prosecution, as well as the fact that Métsdiestimony is of great scope and importance,ilit w
take him a considerable amount of time to prep&ecioss-examination and requests that the

Trial Chamber delay its commencemént.

2. On 1 July 2010, Mr. Peter Robinson, one of the Aedis legal advisors, stated the

following in an oral submission on the matter:

| just wanted to point out that in the decisiontthau made on the accused’s motion
for postponement of the trial on the 26th of Febypa010, at page 40, you indicated:
“As the trial progresses should the accused maleasonable request for more time
to prepare his cross-examination of a particuldnegs or to deal with a particular
document which the Prosecution seeks to introdot® évidence, on the basis that

Confidential SubpoenaAd Testificandum 16 June 2010;Confidential Order Revising Subpoen#®d
Testificandum?24 June 2010.

Motion, paras. 3—4.
Motion, para. 7.
Motion, para. 6.
Motion, para. 8.
Motion, paras. 9-10.
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relevant material was only recently disclosed ta,ithe Chamber will consider such
a request and may grant appropriate relief.” Amd ts the time. We believe this
falls squarely within that paragraph, and becaddbai, we think that the Chamber
envisioned situations like this may occur, and thisne of those situations, given the
volume of documents and the lateness of theiraksce to us

3. Also on 1 July 2010, the Prosecution filed its “Basse to KaradZis Request for
Additional Time to Prepare Cross Examination of MdmMandic” (“Response”), opposing
the Motion. The Prosecution submits that the Aedufils to demonstrate good cause for the
requested adjournment, and that it has complield alltdisclosure and notification obligations
in a timely fashion. The Prosecution argues that Accused misrepresents the notification
history in the Motion by omitting two notificatiorfer this witness on 20 October 2009 and 22
February 2016. The Prosecution further argues that filing anaipd notification for Mandi

on 23 June 2010 was well within the Trial Chambguglelines, as it was filed seven days prior
to the commencement of his testimdhifhe Prosecution submits that its disclosure odug
2010 was in response to a late Rule 66(B) requeshdé Accused, made on 21 June 2010, and
that it responded in an expeditious manner. Thesdution argues that it was under no
obligation to disclose every document authored @ntk prior to the Rule 66(B) request by
the Accused, and that the Accused had access t&l#dngronic Disclosure Suite (“EDS”) in
order to locate any such documetfts. The Prosecution further asserts that the Accssed’
submission in relation to this Rule 66(B) mateiglmisleading, as he erroneously cites to

jurisprudence governing Rule 68 disclosure.

1. Applicable Law

4, Rules 65%ter, 66, and 68 of the Rules establish certain Prosatutisclosure obligations
vis-a-vis an accused person, and are fundamental to a dalr't Among these, Rule
65 ter(E)(ii) provides that the Prosecution shall sermdlte defence copies of the exhibits listed
in its Rule 65%er exhibit list. According to Rule 66(A)(ii), the &ecution shall make available
to the defence (a) copies of all statements ofatileesses whom it intends to call to testify at
trial, and (b) copies of all transcripts and wnttstatements taken in accordance with Rule
92 bis, Rule 92ter, and Rule 92juater, within the time-limit prescribed by the Trial Ghbaer or

pre-trial judge.

" T.4516-4517 (1 July 2010).
8 Response, para. 2.

° Response, para. 3.

2 Response, paras. 4-5.

11 see for example,Prosecutor v. Luki and Luké, Case No. 1-98-32/1-T, Decision on Milan Lélki Motion to
Suppress Testimony for Failure of Timely Disclosurenw@onfidential Annexes A and B, 3 November 2008,
para. 15.
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5. Under Rule 66(B), “the Prosecutor shall, on requestmit the defence to inspect any
books, documents, photographs and tangible objactke Prosecutor’s custody or control”
which: (i) are material to the preparation of thefeshce, or (ii) are intended for use by the

Prosecution as evidence at trial, or (iii) wereaatetd from or belonged to the accused.

6. Finally, Rule 68(i), subject to the provisions afl& 70, places an independent obligation
upon the Prosecution to disclose to the defensestan as practicable [...] any material which
in the actual knowledge of the Prosecutor may ssigipe innocence or mitigate the guilt of the
accused or affect the credibility of Prosecutioiderce”. The disclosure of Rule 68 material is

an ongoing obligation on the Prosecution.

I1l. Discussion

7. The Trial Chamber recalls its Decision on the Aeclls Motion for Postponement of
Trial (“Decision on Postponement of Trial”), filexh 26 February 2010, in which it denied the
Accused’s motion to postpone the commencementeofrtal, on the basis thatter alia, such
postponement was not justified by the volume ofitémtal disclosure by the Prosecution,
particularly given that the Accused had, at thanpd.8 months to preparé. In particular, the
Trial Chamber did not consider that the trial skdoé further delayed in order for the Accused
and his defence team to review all of the Rule 6fiaterial recently disclosed by the
Prosecution in response to his requédtsHowever, as Mr. Robinson noted in his oral

submission, the Chamber stated the following ibDiégision on Postponement of Trial:

Moreover, there are other means of ensuring that Abcused’s rights are not
prejudiced in any way by the late disclosure ofaatipular item or items by the
Prosecution, or his inability to review all disalwe material prior to the hearing of
evidence. As the trial progresses, should the sedumake a reasoned request for
more time to prepare for his cross-examination padicular witness, or to deal with
a particular document which the Prosecution seelstioduce into evidence, on the
basis that relevant material was only recently |[dged to him, the Chamber will
consider such a request and may grant appropraief.r Similarly, should the
Accused, following his review of material disclostedhim at a late stage, discover
new areas of relevant questioning that he wouldhwasput to a witness brought by
the Prosecution, he may apply to the Chamber fordball of that witness for further
cross-examination. Such requests should clearly demonstrate good céurséhe
relief sought including the reasons why the Accused considexsnkeds the

2 prosecutor v. Blaskj Case No. IT-95-14-A, Appeal Judgement, 29 July 2004, pada.

13 Decision on Accused’s Motion for Postponement of TrialF@bruary 2010, para. 39.

4 The Accused filed an appeal against this decision on 8#V2010. The Appeals Chamber dismissed this appeal
on 31 March 2010, and the trial was scheduled to resume on 12810 with the hearing of the first withesses.
Prosecutor v. Karad#j Case No. IT-95-5/18-AR73.67, Decision on Appeal frongiflen on Motion for further
Postponement of Trial, 31 March 20I®osecutor v. KaradZj Case No. IT-95-5/18-T, Scheduling Order, 1
April 2010.
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additional time, or a witness to be recalled, vgipiecific reference to the nature of the
new information and how it is relevant to the prarkar witness®

8. In accordance with this decision, the Chamber gdglsider the Accused’s arguments in

favour of the requested adjournment, to determinetier good cause has been shown.

9. With regard to the disclosure by the Prosecution28nJune 2010 of material falling
within the terms of Rule 66(B), the Chamber notest tthis material was provided upon a
request of the Accused made only a week previouSlye Prosecution responded promptly to
that request, and, on the information availabléhto Chamber there is therefore no basis upon
which it could find that the Prosecution violatési Rule 66(B) disclosure obligations in relation
to this material. It is also clear that there dir@ct correlation between making numerous, and
often, large requests for information, some at latikeely late stage, and the disclosure of a
considerable quantity of material. Moreover, all€hamber cannot place a deadline on the
disclosure of material falling under Rule 66(B) dese the defence can make requests for such
material at any stage, nor can there be a rightherpart of the defence to have reviewed all
Rule 66(B) material provided to it prior to the ting of evidence in the cas®.Otherwise, the
defence could dictate when the trial should sianply by delaying its requests for Rule 66(B)
material, and could argue that the trial shouldt@urned whenever it makes requests for, and

is given, additional Rule 66(B) material once thegeedings have begun.

10.  As such, postponement of the commencement of thmugkd’s cross-examination of
Mandki is not justified on the basis that disclosure bg Prosecution of the identified Rule

66(B) material has been, in some way, unreasonable.

11. The Chamber is also not convinced that the volui¢éhe additional disclosure for
Mandi justifies another delay to the hearing of evidergagticularly given that the Accused
has now had over 13 months to prepare for thisesgnbased on the Prosecution’s initial
notification that he is among its witnesses, fited18 May 2009. In particular, in the present
circumstances, the Trial Chamber does not considdrthe trial should be further delayed in
order for the Accused and his defence team to neaieof the Rule 66(B) material for Maridi
recently disclosed by the Prosecution in respooded late request. The Chamber also notes
that, due to scheduling difficulties, it sat onlyot days during the week of 14 June 2010 and
three days during the week of 21 June 2010. Maeodue to the anticipated lengthy
examination of this witness by the Prosecution,Abeused still has additional time to prepare

his cross-examination. As such, the Chamber fihd$ sufficient good cause has not been

!5 Decision on Postponement of Trial, para. 40 (emphasis pdded
18 See also Prosecutor v. Ngirabatwatease No. ICTR-99-54-T, Decision on Trial Date, 12 J@92para. 43.
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clearly demonstrated for the Trial Chamber to gtart Accused additional time to prepare his

cross-examination of Mandi

12.  With regard to the Accused’s remaining argumentsceming the notification by the
Prosecution of the exhibits it would use with Mandhe Chamber notes that the Prosecution
has advised him on an ongoing basis, from its waignotification filed in May 2009, of the
exhibits it anticipated using. By February of 20tte Accused was on notice of the majority of
exhibits that the Prosecution would use with Méndiith the exception of three items, added in
April, and an additional 43 items notified on 25hdW010. Moreover, the Accused has also
been on notice since at least October 2009 thatdMavould be among the first withesses to be
called by the Prosecution in this case, and siheeChamber’s issuance of a subpoena for his
attendance, of the precise date when his testimaoyld begin. Yet he filed no motion to

postpone the hearing of Maiti evidence until the day of his appearance aftitfmunal.

13.  For these reasons, the Chamber is not satisfiedhtbaAccused has showed good cause
to delay his cross-examination of Madédi

V. Disposition

14.  Accordingly, the Trial Chamber, pursuant to Ruldsamd 66(B) of the Rules, hereby
DENIES the Motion.

Done in English and French, the English text beiathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this second day of July 2010
At The Hague
The Netherlands

[Seal of the Tribunal]
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