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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Gunal’) is seised of the “Prosecution’s
Motion for Video-Conference Link for the Testimowy Witness KDZ476”, filed on 9 July
2010, with Confidential Appendices A and B (“Motipnand hereby issues its decision thereon.

. Submissions

1. In the Motion, the Office of the Prosecutor (“Prosgon”) requests that the testimony of
Fahra Mujanov (KDZ476) (“Witness”) be conducted by video-confeese link, in accordance
with Rule 81bis of the Tribunal's Rules of Procedure and EvidefiBailes”).! Arguing that all
the prerequisites for hearing testimony by videofecence link are met in this instance, the
Prosecution contends that, due to the state ofWliteess’s health, she is prevented from
travelling to The Hague to testify in persbnin Confidential Appendix A to the Motion, the
Prosecution describes the medical condition offigmess and provides another explanation as
to why the Accused will not by prejudiced by thetiéiss’s absence. In Confidential Annex B,

the Prosecution attaches medical evidence of theeas's health condition.

2. The Prosecution asserts that the evidence to Endiy the Witness is “sufficiently
important to the trial, making it unfair for thed2ecution to proceed without the opportunity to
present her evidence”, as she will provide evidenith regard to Scheduled Incident G2, a
shelling incident which occurred on 6 June 189Phe Prosecution notes that the Witness was a
victim of this incident and sustained significamjuries when a mortar hit her house, and that on
the way to the hospital to have her injuries tréatee car in which she was being transported
was hit by sniper firé. Moreover, the Prosecution submits that the Acduseuld not be
prejudiced by the use of video-conference linkjmgpthat this Chamber “has already ruled that
testimony via video-conference link does not prajedthe rights of the Accused to cross-
examine the witness, and allows the Chamber tosastbe credibility and reliability of the

witness™

3. On 16 July 2010, the Accused filed publicly the SRense to Video Conference
Motion—KDZ476” (“Response”), in which he opposeg thlotion. The Accused argues that
the doctor’s letter dated 20 April 2010 and coradinn Confidential Annex B to the Motion

! Motion, paras. 1, 9.
2 Motion, paras. 1, 4.
% Motion, paras. 6-7.
* Motion, para. 7.
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“provides an insufficient basis upon which to ortiestimony by video-conference”, as the letter
merely states that travel to The Hague is not resentled “at the momen?”. The Accused
asserts that when this letter was written, the @#&#s blood pressure was particularly high, but
that upon her discharge from hospital on 13 Mayd2@&r blood pressure had been significantly
reduced. The Accused argues that because the Witnessthtimmhas improved since the time
the letter was written and because she is unlikeltestify until sometime late this year, the
letter is insufficient to establish the need foe Witness’s testimony to be provided by video-

conference link.

4, The Accused further argues that he would suffejudiee if the Withess were not
brought to The Hague to testify, as he “could ngggiion the witness as effectively ... because
of the loss of ability to read body language, token@ye contact, and to gauge any bias or
prejudice that the witness may exhibit upon cortiran Dr. Karad# face to face® The
Accused points to the jurisprudence of the ICTR égdp Chamber in thgigiranyirazo case,
which overturned a decision of the Trial Chambetale testimony of a withess in The Hague
while the accused would remain in Arusha and oleséime proceedings by video-conference
link.'® The Accused also asserts that the “prejudice ftmmiack of in-person confrontation is
even greater when the accused is self-represemddwauld be confronting the witness

directly.”*

1. Applicable Law

5. Rule 81bis of the Rules provides that “[a]t the request gbaaty orproprio moty a
Judge or a Chamber may order, if consistent withititberests of justice, that proceedings be

conducted by way of video-conference link”.

6. A witness may give his or her testimony via videwderence link if three criteria are

met, namely:

i.  the witness must be unable, or have good reasdms tmwilling, to come to the

Tribunal;

5 Motion, para. 5 (referring tBrosecutor v. KaradZj Case No. IT-95-5/18-T, Decision on Prosecution’s Motion
for Testimony to be Heard Via Video-Conference Link Juve 2010, para. 9).

® Response, paras. 4, 2.
" Response, para. 3.
8 Response, para. 4.
° Response, para. 5.
19 Response, para. 6.
"1 Response, para. 6.

Case No. IT-95-5/18-T 3 22 July 2010



37974

ii. the witness’s testimony must be sufficiently impottto make it unfair to the
requesting party to proceed without it; and
iii. the accused must not be prejudiced in the exeafibes or her right to confront

the witness?

7. After having considered these criteria, the Chanmbvest ultimately determine whether,
on the basis of all the relevant considerationgoitild be in the interests of justice to grant the

request for video-conference lifk.

8. In cases where a request to hear testimony viasovideference link is granted, the

Tribunal has established specific guidelines taisnthe orderly conduct of proceedirtgs.

[1l. Discussion

9. In relation to the first criterion, the Chamber emtthat the medical documentation
provided by the Prosecution describes the Witnessgoing health problems which have
recently intensified. Although some of the Witriessymptoms improved between the time she
was ordered admitted to the hospital and the tineeveas discharged, the Chamber notes that a
series of medications and follow-up check-ups wendered as part of her ongoing therapy.
Given the seriousness and nature of the Witnesgsikhhproblems, which are unlikely to change
significantly over the coming months, the Chamtsesatisfied that the Witness is currently

unable to travel to the Tribunal to testify.

10. In respect of the second criterion, the Chambeesdbat in addition to evidence
regarding Scheduled Incident G2, a shelling indidbat resulted in significant injuries to the
Witness, the Witness is expected to give evidermmutathe general shelling and sniping of
Sarajevo in early 1992, including her knowledgeotifers who were injured and the origin of

the shelling from Bosnian Serb positions in plafasiliar to the Witness. Accordingly, the

12 prosecutor v. Stanigiand Simatovi, Case No. IT-03-69-T, Decision on Prosecution Motiansléar Witnesses
by Video-Conference Link, 25 February 201&t#niSé Decision”), para. 8Prosecutor v. Gotovina et.alCase
No. IT-06-90-T, Reasons for Decision on Prosecution’'s Renewetibivifor Evidence of Witness 82 to Be
Presented via Video-Conference Link from Zagreb ands&eafor Decision on the Request of the Marka
Defence to Conduct Cross-Examination in Zagreb, 26 Febru@®9 Z‘Gotovina Decision”); Prosecutor v.
Popovi et al, Case No. IT-05-88-T, Decision on Popodsi Motion Requesting Video-Conference Link
Testimony of Two Witnesses, 28 May 200®¢povi: Decision”), para. 8; para. 1Prosecutor v. Delafi and
Deli¢, Case No. IT-96-21-T, Decision on the Motion to Allovithésses K, L and M to Give Their Testimony by
Means of Video-Link Conference, 28 May 199Dé¢lali¢ and Delé Decision”), para. 17Prosecutor v. Tadj
Case No. IT-94-1-T, Decision on the Defence Motions to Somand Protect Defence Witnesses, and on the
Giving of Evidence by Video-Link, 25 June 1996, para T&i¢ Decision”).

3 popovi Decision, para. 8taniét Decision, para. 8.
14 SeeTadi¢ Decision, para. 22.

% In the event that the Witness’s condition does substintiaprove between now and when she is called to
testify, such that she is able to travel, the Chamlprests that the Prosecution notify it of this fact soithadn
reassess whether the use of video-conference link remaiessaey.
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Chamber is convinced that the Witness’s evidencsufficiently important that it would be

unfair to proceed without it.

11.  With regard to the third criterion, the Chamberasathe jurisprudence of this Tribunal to
the effect that the use of video-conference linksdoot violate the rights of the accused to
cross-examine the witness or to confront the witrdigectly’® The Chamber also agrees with
other Trial Chambers that video-conferences doaict fallow the cross-examining party to
observe the witnesses’ reactions, and allow then®ea to assess the credibility and reliability
of the testimony in the same manner as for a wétqs/sically present in the courtrodfm.

Accordingly, and bearing in mind the circumstanoésthe Witness and the nature of her
expected evidence, the Chamber is satisfied thatAtcused will not suffer prejudice as a
consequence of the Witness testifying by video-eamnfce link® The Chamber has already
indicated that the Accused’s reliance on Higiranyirazo Decision is misplacetf, and is not

convinced that a self-represented accused suffefgdice that is any different from, or greater

than, that experienced by accused persons whejaresented by counsel.

12.  Given that all the criteria for testimony via videonference link are met, and taking
into account the circumstances of the Witness &edntature of her expected testimony, the
Chamber is of the view that it is in the interesfsjustice to grant the request for video-

conference link.

16 Stanisit Decision, para. 9Gotovina Decision, para. 18rosecutor v Milutinovi et al, Case No. IT-05-87-T,
Decision on Prosecution Motion for Testimony of K74 to Bsatd Via Video-Link Conference, 16 November
2006, para. 2Prosecutor v. HadZihasan@vand Kubura Case No. IT-01-47-T, Decision on Prosecution Mation
for Receiving Testimony by Video-Conference Link, 11 Mea2004, p. 4Delali¢ and Del¢ Decision, para. 15.

7 See, e.g.Stanis¢ Decision, para. 9GotovinaDecision, para. 18.

8 See also Prosecutor v. Karad?Case No. IT-95-5/18-T, Decision on Prosecution’s MotmmTestimony to be
Heard Via Video-Conference Link, 17 June 2010, para. 9.

19 prosecutor v. Karad#j Case No. IT-95-5/18-T, Decision on Prosecution’s MotionTiestimony to be Heard
Via Video-Conference Link, 17 June 2010, paras. 9-10.
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IV. Disposition

13.  Accordingly, the Trial Chamber, pursuant to Ruldsaid 81bis of the Rules, hereby
GRANTS the Motion andREQUESTS the Registry to take all necessary measures to

implement the terms of this Decision.

Done in English and French, the English text bainthoritative.

4

Judge O-Gon Kwon
Presiding

Dated this twenty-second day of July 2010
At The Hague
The Netherlands

[Seal of the Tribunal]
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