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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (iunal”) is seised of the “Prosecution
Response to Karadzic'sif] Submission of Agreed Facts and Motion for Recdasition with
Appendices A and B”, filed on 22 July 2010 (“Resperand Motion”), and hereby issues its
decision thereon.

|. Background and Submissions

1. During the testimony of Robert Donia (“Witness”) 8rdune 2010, the Accused referred
to a document which he stated contained “a setaofsfabout which we could reach an
agreement” and provided copies to the WitnessGfiee of the Prosecutor (“Prosecution”),
and the Chambér. He requested the Witness to study the documentiaer identify those
parts with which he agreed. The presiding Juddedat this time that the Prosecution may be
best placed to state whether or not it agreed anthfacts proposed by the Accused, separately
from the Witnes$.

2. On 9 June 2010, the Prosecution indicated thaa# @ontinuing to study the document
prepared by the Accused and would respond in wriimrelation to those proposed facts it
considered to be relevant to the case, while ndtiag many of them would appear not to be
relevant The following day, the Witness was asked whethere were, indeed, any of the

proposed facts with which he could agree, and fegresl to a few by numbér.

3. On 15 June 2010, the presiding Judge noted thatder for the Witness’s evidence in
relation to those of the proposed facts which Hiena¢d to be comprehensible, the document
would need to be placed on the record in some . further stated his position that the issue
of relevance with regard to agreed facts was diffefrom that with regard to the admission of
evidence, or taking judicial notice of adjudicatizatts, and encouraged the parties to seek
agreement on as many “background matters” as pesdite then indicated that the Prosecution

should make a written submission on those of thé&sfproposed by the Accused with which it

Hearing, T.3367 (7 June 2010).
Hearing, T.3368 (7 June 2010).
Hearing, T.3597-3598 (9 June 2010).
Hearing, T.3729-3731 (10 June 2010).
Hearing, T.3735 (15 June 2010).
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could agre&. Finally, he instructed the Registry to file thecised’s document containing the

proposed facts on the recdrd.

4, The Response and Motion was filed by the Prosetutioresponse to the presiding
Judge’s request, after it had conducted a fullewvand analysis of all the facts proposed by the
Accused for agreement. The Prosecution statest|yfithat many of the proposed facts are
“problematic” because of their nature and/or theklef clarity as to their sourde However, it
sets out, in Appendix B, its response to each dact states that it “conditionally agrees” with
parts of 30 of them. The condition upon which this agreement is basgpears to be the
success of a request contained within the Motiantfie Chamber to reconsider its earlier
decisions on the admission of evidence from MilabiB pursuant to Rule 98uater, and on
judicial notice of adjudicated fact$. Specifically, the Prosecution notes that the Gemfound

in these earlier decisions that certain evidencdaots concerning events in Slovenia and
Croatia, which are not the subject of the Third Awhed Indictment, are irrelevant to the present
proceedings. The Prosecution argues that the Géranamnot or should not find those facts
proposed by the Accused for agreement, which atader to events in Slovenia and Croatia,
now to be relevant to the proceedings and requbsits if it does, it reconsider its earlier
decisions on the Babievidence and on judicial notice of adjudicatedta®lated to these

background issu€'s.

5. The Accused has not made any further written susions in relation to the proposed
agreed facts, nor with regard to the Prosecutiogtgiest for reconsideration contained in the

Response and Motion.

1. Applicable Law

6. The only provision of the Tribunal’'s Rules of Prdoee and Evidence (“Rules”) that
refers to agreement between the parties is Ruterg®l), which states that “the pre-trial Judge
shall record the points of agreement and disagreeore matters of fact and law.” While this

provision is connected to the pre-trial stage ef phoceedings, setting out the tasks of the pre-

Hearing, T.3736 (15 June 2010).
Hearing, T.3737 (15 June 2010).
Response and Motion, para. 1.

Response and Motion, para. 10.

2 Response and Motion, paras. 11-17, referring to DecimioRrosecution’s Motion for the Admission of the
Evidence of KDZ172 (Milan Bab) pursuant to Rule 9uater, 13 April 2010; Decision on Second Prosecution
Motion for Judicial Notice of Adjudicated Facts, 9 Gmer 2009; Decision on Prosecution Request for
Reconsideration of Decision on Second Prosecution MotionJfalicial Notice of Adjudicated Facts, 25
November 2009.

1 Response and Motion, paras. 11-17.
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trial Judge, Rule 6%er (M) makes clear that the Trial Chamber may exer@sy of the
functions of the pre-trial Judge. Thus, at thal tphase of the proceedings, the Trial Chamber
may choose to note on the record any matters afda¢aw which are agreed between the

parties.

7. There is no provision in the Rules for requestsrémonsideration, which are a product
of the Tribunal’s jurisprudence, and are permissitly under certain conditio. However,

the Appeals Chamber has definitively articulated tagal standard for reconsideration of a
decision as follows: “a Chamber has inherent digmmary power to reconsider a previous
interlocutory decision in exceptional cases ‘iflaac error of reasoning has been demonstrated
or if it is necessary to do so to prevent injusticé Thus, the requesting party is under an
obligation to satisfy the Chamber of the existeota clear error in reasoning, or the existence

of particular circumstances justifying reconsidierain order to prevent an injusticé.

[1l. Discussion

8. It is readily apparent from Rule &ér (H), and indeed as a matter of common sense, that
the Trial Chamber must be satisfied that therendeeéd agreement between the parties before
any fact can be noted as agreed. Agreement betareeof the parties and a witness, even an
expert brought by the opposing party, on a pawiculatter does not make that matter agreed
between the parties themselves. Rather, wheretypats a particular proposition to a witness,
and the witness agrees or disagrees with it, tihieess’s response is evidence in the case, to be
considered by the Chamber alongside all the otviderce brought. Thus, it is simply evidence
in this case that the Witness agreed or affirmedaie facts proposed by the Accused.
Following his evidence in this regard, the Chanihstructed the Registry to file the document
prepared by the Accused containing those factdyswieorder to render his answers in relation
to them comprehensible.

9. At the same time, however, the Chamber encourdge@tosecution and the Accused to

seek agreement on the facts contained in the dattuprepared by the Accused, if possible.

2 prosecutor v. Pri et al, Case No. IT-04-74-T, Decision Regarding RequestsdFby the Parties for
Reconsideration of Decisions by the Chamber, 26 March 26089 {'Decision on Reconsideration”), p. 2.

13 prosecutor v. MiloSevj Case No. IT-02-54-AR1@8s.3, confidential Decision on Request of Serbia and
Montenegro for Review of the Trial Chamber’'s Decision6oDecember 2005, para. 25, note 40 (quoting
Kajelijeli v. Prosecutor Case No. ICTR-98-44A-A, Judgement, 23 May 2005, paras. 203-86d);also
Ndindabahizi v. ProsecutprCase No. ICTR-01-71-A, Decision on Defence “Requéte depétant en
Reconsidération de la Décision du 4 avril 2006 en Raison d’'ueerBviatérielle”, 14 June 2006, para. 2.

14 prosecutor v. Stanislav GdliCase No. IT-98-29-A, Decision on Defence’s RequesRemronsideration, 16 July
2004, p. 2.See also Prosecutor v. Popéwt al, Case No. IT-05-88-T, Decision on Nikds Motion for
Reconsideration and Order for Issuance of a Subpoena Ducam,T2 April 2009, p. 2Prli¢ Decision on
Reconsideration, p. 3.
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This does not, however, suggest that the Chamlzbaheady reviewed the proposed facts and
found any or all of them to be relevant to the entrproceedings. Were the parties indeed to
agree on certain facts, the Chamber could therrdeibat agreement. The Prosecution asserts
that the Chamber “must” accept such recorded agfaets as evidence under Rule 89(C),
requiring a finding of relevance and probative ealu However, while some other Trial
Chambers have previously noted that the effecieobnding points of agreement between the
parties at trial is to accept those points of age® as evidence pursuant to Rule 89, this
Chamber respectfully differs from that proposition. It considers that the admission of
evidence, or indeed the taking of judicial notick adljudicated facts or facts of common
knowledge pursuant to Rule 94(B), is an entireffedént process from a simple recording that
the parties have agreed on certain facts. Indimadr case, it is clearly necessary for a Chamber
to be satisfied as to relevance before admittisgn®ny or a piece of documentary evidence, or
before taking judicial notice. However, agreemegtiveen the parties is primarily a matter for
the parties themselves, and they may choose tee agreany number of matters which the
Chamber may, ultimately, consider have no bearimghe case. It is clear that it is not an
effective use of time or resources for the parttemake efforts to agree on matters which are
not relevant to the current proceedings, but ifoisthe parties themselves to decide how to
manage these aspects of their cases, Therefagethie view of the Chamber that where the
parties do agree on matters of fact, and this ageeeis recorded by the Chamber or pre-trial
Judge, it does not render those facts evidenceathgr simply makes them facts in support of
which no evidence needs be brought and upon whiglchamber may rely, should it so choose,

in its final judgement.

10. The Trial Chamber has not suggested that the neteveequirement for the admission of
evidence set out in Rule 89(C) is a variable orpedding on the particular Rule through which
that evidence is sought to be tendered. IndeedCtramber has applied the same standard of
relevance in all of its decisions on the admissibrevidence, as well as on judicial notice of
adjudicated facts. If, in the course of the testignof a particular witness, either party considers
that the opposing party is seeking to elicit evienvhich has no relevance to the current

proceedings, that party is entitled to raise th&enammediately with the Chamber, which will

15 See Prosecutor v. Blagojévand Joké, Case No. IT-02-60-T, Decision on Prosecution’s Motion Jadicial
Notice of Adjudicated Facts and Documentary Evidence, 1@mMber 2003Prosecutor v. Perigj Case No. IT-
04-81-T, Decision in Respect of Joint Submission of Agffeets Proposed by the Defence, 29 June 2010, p.2;
Prosecutor v. Dragomir MiloSexj Case No. IT-98-29/1-T, Decision on Prosecution’s Motionltalicial Notice
of Adjudicated Facts and Prosecution’s Catalogue ofedd Facts, 10 April 2007, para. 3?rosecutor v.
Halilovi¢, Case No. IT-01-48-T, Decision on Motion Concerning Furfkgneed Facts, 25 July 2005, p.2. The
Chamber notes that in none of these decisions is it exgdlaithg the recording of points of agreement converts
those points into admitted evidence rather than into factelation to which no further evidence need be
brought.
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then issue its decision. This did not occur dutimg testimony of the Witness. However, if,
upon its review and analysis of the Witness's evige the Chamber considers that certain
answers given by him to questions put by eithetypaie not relevant to the present case, it will

simply give no regard to those answers in reacigifinal conclusions in the case.

11. For these reasons, and in particular because thenfdr has not made any finding of
relevance in relation to the facts proposed foeagrent by the Accused, which seems to be the
basis of the Prosecution’s request for reconsigerathe Chamber finds that request for
reconsideration of its earlier decisions to be taspd. As it has failed to demonstrate any error
of reasoning on the part of the Chamber, or indmedlemonstrate that reconsideration is

necessary to prevent an injustice, that requesbwitlenied.

12.  The Prosecution appears to have agreed to cegpetits of some of the facts proposed
by the Accused on the condition that its requestdoonsideration is granted. As that is not the
case, the Chamber cannot be satisfied at this stegehere is indeed agreement between the
parties on any of the proposed facts and cannetefibre, record any points of agreement.
However, the Chamber encourages the Prosecutitekéinto consideration the clarification
provided by this decision on the nature of agreatsf and to make a further written submission
as soon as possible on whether it does agree tmfathe facts proposed by the Accused, or
indeed whether there is any agreement betweenatiegin relation to any other background
matters. The facts upon which agreement has eshed, if any, should be identified in the
form of a list ofonly those facts in relation to which the parties hheel discussions and
reached a clear agreement. The Chamber note# fhah the interests of justice, and of the
parties themselves, to reach agreement on as mahynsatters as possible, in order to avoid the
expenditure of valuable time in the courtroom biriggevidence to support facts that are not in
dispute.
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V. Disposition

13.  Accordingly, the Trial Chamber, pursuant to Ruldsahd 65ter of the Rules, hereby
DENIES the request for reconsideration contained in tbep@nse and MotioMOTES that
there are at the present time no matters of faeteagbetween the parties, dBNCOURAGES

the parties to make continued efforts to reach sigrhement.

Done in English and French, the English text bainthoritative.

t_

Judge O-Gon Kwon
Presiding

Dated this twenty-sixth day of August 2010
At The Hague
The Netherlands

[Seal of the Tribunal]
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