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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Rersons
Responsible for Serious Violations of Internationdimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (luinal”) is seised of the Accused’s “Request
for Postponement of Testimony of Charles Kirudfd&d on 26 October 2010 (“Motion”), and

hereby issues its decision thereon.

|. Submissions

1. In the Motion, the Accused requests that the T@hbmber direct the Office of the
Prosecutor (“Prosecution”) to delay the testimohyio. Charles Kirudja (“Witness”) until the
commencement of the municipalities component otitse. The Accused submits that he has
not yet had adequate time to prepare for the mpatities phase of the Prosecution’s case and
that, furthermore, he has requested a three-mewtss prior to the start of the municipalities
component as a result of violations by the Prosecubf its disclosure obligations.
Additionally, the Accused submits that the Withéss&n important witness and his testimony
involves a “huge amount of documentary evidenagluding 157 associated exhibits tendered
through his testimony in six prior cases at theéotimial, which total over a thousand transcript
pages: Finally, the Accused asserts that the Prosecutasnot completed its disclosure of
reports authored by the Witness during the confli@dosnia and Herzegovina and that there are
likely to be hundreds of additional documents yebe disclosed. He states that he already
directly asked the Prosecution to reschedule thiné&$’s testimony, but was advised that it
intended to proceed with his testimony in Novemb@t0 because the Witness is scheduled to
testify in theStanis&¢ & Simatovi case at that time.The Accused therefore requests that the
Trial Chamber intervene to postpone the Witnessssirnony in order to preserve his right to a

fair trial.>

2. On 2 November 2010, the Prosecution filed the “®cason’s Response to Request for
Postponement of Testimony of Charles Kirudja” (“Rasse”), opposing the Motion. The
Prosecution submits that the Accused fails to slymed cause to postpone the Witness’s
testimony, arguing that he has had sufficient tiemal facilities to prepare for the cross-
examination of the Witness and the postponemetisoévidence is not necessary to ensure a

fair trial.® First, the Prosecution asserts that it providedAccused with adequate notice of its

Motion, paras. 1, 5.
Motion, para. 7.

Motion, para. 8.

Motion, paras. 3, 9.
Motion, para. 9.
Response, paras. 1, 6-8.
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intention to call the Witness in November 2010 ,nayifying him two months in advance of his
revised date of testimony. The Prosecution subthis it first notified the Accused on 13
September 2010 that it may call the Witness in Muwer 2010, and that on 1 October 2010,
and again on 22 October 2010, it confirmed thatwhmess would testify on the fixed date of
17 November 2018. The Prosecution argues that the fact that the&¥i may be an important
witness is not a reason to postpone his testimonly eegardless, the Witness’s evidence is
limited in scop€. The Prosecution further asserts that the propsskeduling of the Witness’s
testimony does not represent a substantial chantfeetpresentation of its case, as the Accused
was put on notice that the Sarajevo phase wasyliteelbe completed in December 2010.
Moreover, at the time the Response was filed, @yt witnesses relating to the Sarajevo
component of the Prosecution’s case were left stifyeafter the Witness. The Prosecution
notes that the Witness's evidence relates to thesesuent phases of its case, namely the
hostages and municipalities components, and artha¢sAccused should be prepared for these

forthcoming phases, originally scheduled to comreeasearly as December 2040.

3. In responding to the Accused’s assertion that Iseniod had adequate time and facilities
to prepare his cross-examination of the Witness tuéhe volume of prior testimony and
documents associated with the Witness, the Prdseciitst submits that the Accused has been
in possession of the Witness'’s statements andciigts of prior testimony for over a year, with
the exception of one two-page statenfénthe Prosecution also indicates that on 25 Ma200
it disclosed all but seven of the 150 associatéubés it originally sought to tender through the
Witness, and it has “significantly” reduced the memof associated exhibits since that tithe.
Moreover, the Prosecution argues that the Accusstdt®ement that “hundreds” of additional
documents authored by the Witness have yet todmodied to him is unfounded. It notes that,
at the time of the Response, Rule 70 clearancepsading for 60 documents, for which it
expected to receive a response on 9 November B010highlights, generally, that a broad

request pursuant to Rule 66(B), made by the Accuse®l June 2010, for all documents

" The Prosecution submits that it first notified the Aezlisn 13 September 2010 that the Witness may testify in
November 2010 in a footnote reference in its Consolidated Respgonkarad4i’'s Thirteenth and Fifteenth
Motions for Finding of Disclosure Violations and for Rediml Measures, 13 September 2010. Response, para.
2.

8 Response, para. 2.
® Response, paras. 3—4.
9 Response, para. 5.

" The Prosecution states that the two-page statement weéssdis to the Accused on 27 August 2010, and that this
disclosure was determined to be non-prejudicial by the Oti@mber in the Decision on Accused’s Eleventh to
Fifteenth Motions for Finding of Disclosure Violation arat Remedial Measures, filed on 24 September 2010.
Response, para. 6, fn. 16.

12 Response, para. 6.
13 Response, para. 7.
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authored by each Prosecution witness which retatieetir evidence requires a detailed review of
a considerable amount of material and, moreovesults in disclosure which is of marginal

relevance™*

4, Furthermore, the Prosecution argues that the Adctasks to articulate why he has not
had adequate time to prepare for the cross-exammaf the Witness and that, in fact, it
appears he has deferred his preparation for the@ast until the resolution of the Motion. It
asserts that the Accused should not be allowedttatd the order of withesses by claiming time
or resource limitations, without regard to “whetherhas used the time and resources available
to him in an effective mannet®. Finally, the Prosecution argues that the Witresstjuest that

his testimony in all proceedings before the Tridbecompleted in November 2010 should be
accommodated by the Trial Chamber. The Prosecusibns to minimise the burden,
inconvenience, and disruption to the Witness, whe travelled long distances over the past
seven years to testify in six prior proceedings] eeguests the Trial Chamber to consider his

personal circumstances in scheduling his testini®ny.

I1l. Discussion

5. On 3 November 2010, the Trial Chamber issued ah rofang in relation to the
Accused’s “Twenty-Sixth Motion for Finding of Disidure Violation and for Remedial
Measures™’ in which it held that it was in the interests abfice for the proceedings to be
suspended for one month in light of prior disclesuiolations by the Prosecution, and to allow
the Accused and his team time to review and ingatpoa large volume of potentially
exculpatory documents recently disclosed to hino ifitis ongoing cross-examination of the

Prosecution witnesses and preparations for therefphase of the casg”.

6. The Trial Chamber’s order to suspend the procesdioga period of one month from
5 November 2010, in conjunction with the fact ttie Prosecution did not include the Witness
in its revised witness notification list for Noveetband December 2010, renders the Motion,

and the Accused’s request to postpone the Witnesstisnony therein, mod®.

14 Response, para. 7.
!5 Response, para. 8.
16 Response, para. 9.

" Accused’'s Twenty-Sixth Motion for Finding of DisclosuViolation and for Remedial Measures, 28 October
2010.

8 Hearing, T. 8907—8908 (3 November 2010).

18 SeeProsecution’s Submission of Revised Order of Witressel List of Exhibits for November and December
2010 with Appendix A, 15 November 2010.
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7. The Chamber notes, nonetheless, that the Accuseddshe prepared for the Witness’s

testimony at this point in the case. While the \W&W#s was not originally scheduled to testify
during the Sarajevo phase of the Prosecution’s eeskthe hearing of his testimony was moved
forward by the Prosecution, the Chamber is conekthat the Accused considers himself to be
insufficiently prepared for the upcoming phase bk tProsecution’s case, namely the

municipalities phase, which had been anticipatdektgin as early as December 2010.

8. In addition to this general concern about the maimmevhich the Accused is organising
his resources on an ongoing basis, the Chambeidewsaghat he has been provided with the
necessary material to prepare for the testimonyhid Witness in a timely manner. The
Chamber understands from the Prosecution’s submnigkat all of the associated exhibits to the
Witness’s proposed Rule 92r evidence have been disclosed to the Accused, djeriby
having been disclosed on 25 May 2009. The Charfilmther understands that the only
remaining items to be disclosed are 60 documenishvthe Accused requested pursuant to Rule
66(B) of the Tribunal’'s Rules of Procedure and Ewick (“Rules”), for which Rule 70 clearance
was pending at the time the Response was filedight of the Prosecution’s submission that it
expected a response regarding these 60 documentd November 2010, the Chamber
anticipates that all, or the large majority, of 9bedocuments have also been disclosed to the
Accused by now. In light of the provision ofghmaterial, and the transcripts of the Witness'’s
prior testimony, to him, the Accused should be piag his time and deploying his resources
properly to prepare for his cross-examination af WWitness, as well as other upcoming

witnesses.

V. Disposition

9. Accordingly, pursuant to Rule 54 of the Rules, Tm@&l Chamber herebPISMISSES
the Motion as moot.

Done in English and French, the English text bainthoritative.

4

Judge O-Gon Kwon
Presiding

Dated this eighteenth day of November 2010
At The Hague
The Netherlands
[Seal of the Tribunal]
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