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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons

Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Gunal”) is seised of the Accused’s “Third
Motion for Binding Order: United States of Americéled on 24 January 2011 (“Motion”), and

hereby issues its decision thereon.

. Background and Submissions

1. In the Motion the Accused requests the Trial Chambeassue a binding order to the
United States of America (“U.S.”) pursuant to Aic29 of the Statute of the Tribunal
(“Statute”) and Rule 58is of its Rules of Procedure and Evidence (“Rulegyuiring the U.S.

to provide him with the following documents:

All reports or memorandum of investigation and imiews conducted by the
Department of Defence, National Security CounailCentral Intelligence Agency
concerning the delivery of arms, ammunition, oritail, equipment by air to Tuzla
in February — March 1995.

2. The Accused submits that the Motion meets the remeénts of Rule 58is because “his
request is specific, calls for relevant and neagsdacuments, and he took steps to obtain the
assistance of the United States before filing thetith”.? With regard to the relevance and
necessity requirements for the issuance of bindigrs, the Accused submits that the Trial
Chamber has already ruled “that evidence of the/ \ms smuggling incidents involving

Tuzla” is relevant and necessary for his defehce.

3. The Accused submits that the Motion also meetssiexificity requirement for the
issuance of a binding order because he has narrbwegtquest to specific documents which
“he has identified as being in existence and inpibgsession of the United StatésFurther, the
Accused submits that he has made extensive effordbtain the material voluntarily from the
U.S. over the past 18 months but that the U.S.faded to furnish the documents he has

requested.

4. Following an invitation issued by the Trial Chamberespond to the Motichthe U.S.
filed its “Response of the United States of Americathe Trial Chamber's 27 January 2011

Motion, para. 1.
Motion, para. 27.

Motion, para. 30, citing Decision on Accused’s Applimatfor Binding Order Pursuant to Rule b& (Federal
Republic of Germany), 19 May 2010, paras. 34-35, Judge Kwoentisg.

Motion, paras. 29-30.
Motion, para. 35.
% Seelnvitation to the United States of America, 27 Jan@iryl.
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‘Invitation to the United States of America” (“Resnse”) arguing that the Motion should be
denied” The U.S. submits that it has been working “coapeely and continuously” with the
Accused, it has “gone to extraordinary efforts sirfast receiving Accused’s information
requests to locate, to declassify as necessarytapdovide potentially responsive material”,
and that it has told the Accused that the finakpbally responsive document is with a third
party for review? The U.S. submits that this final document corgaimaterial classified by a
“third party” for the protection of its securityterests and potentially a “fourth party” as well.
Thus, the U.S. is not in a position to unilateralgclassify sensitive information that it does not
own or did not originatd. However, the U.S. states that it understandsttiethird party in
guestion is making efforts to complete its reviesvsmon as possible and that the U.S. has

contacted the potential fourth party to requestxgedited review’

1. Applicable Law

5. Article 29 of the Statute obliges states to “co+epe with the Tribunal in the
investigation and prosecution of persons accusedcahmitting serious violations of
international humanitarian law”. This obligatiamciudes the specific duty to “comply without
undue delay with any request for assistance order assued by a Trial Chamber [for] [...] the

service of documentg?

6. A party seeking an order under Rule B must satisfy a number of general
requirements before such an order can be issueakgiya(i) the request for the production of
documents under Rule s should identify specific documents and not broategories of
documentg? (i) the requested documents must be “relevant g matter in issue” and
“necessary for a fair determination of that matteefore a Chamber can issue an order for their

production®? (iii) the applicant must show that he made a reabte effort to persuade the state

" Response, p. 1.

Response, pp. 1, 3.

Response, p. 3.

° Response, p. 3.

1 Article 29(2)(c) of the Statute.

12 prosecutor v. Milutinovi et al, Case No. IT-05-87-AR1M#s.2, Decision on Request of the United States of
America for Review, 12 May 2006 Nfilutinovi¢ US Decision”), paras. 14-1®rosecutor v. TihomiBlaSk,
Case No. IT-95-14-AR108s, Judgement on the Request of the Republic of Croatia fae®Ref Trial Chamber
Il of 18 July 1997, 29 October 19978(aski: Review”), para. 32Prosecutor v. Kordi and Cerkez Decision on
the Request of the Republic of Croatia for Review dBiading Order, Case No. IT-95-14/2-AR168 9
September 1999 Kordi¢ Decision”), paras. 38—39.

13 Rule 54bis (A) (ii) of the Rules:Blaski* Review, paras. 31, 32(iiordi¢ Decision, para. 40Milutinovi¢ US

Decision, paras. 21, 23, 25, 27.

8
9
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to provide the requested information voluntatilynd (iv) the request cannot be unduly onerous

upon the stat&

7. With respect to (iii) above, the applicant canrejuest an order for the production of
documents without having first approached the staté to possess them. Rulelsd (A) (iii)
requires the applicant to explain the steps theg lmeen taken to secure the state’s co-operation.
The implicit obligation is to demonstrate that,gorio seeking an order from the Trial Chamber,
the applicant made a reasonable effort to perstedstate to provide the requested information
voluntarily*® Thus, only after a state declines to lend theiested support should a party make

a request for a Trial Chamber to take mandatorpmacmnder Article 29 and Rule His.*’

[1l. Discussion

8. As stated above, binding orders can be issued aftgr the applicant has made
reasonable efforts to persuade the state concetmeprovide the requested information
voluntarily, and then the state has refused tood§ dn the present circumstances, the Chamber
is satisfied that the U.S. has continuously co-ateetr with the Accused’s requests since his
original binding order motion of 11 September 2609The Accused even submits that during
the past year, the U.S. has been working diligaotisesolve the issues relating to his numerous
requests and the process has resulted in the prodw “218 documents by the United States

and the withdrawal or narrowing or many of Dr. Kdzig's requests™

9. For this particular request, the U.S. notified thecused that it found a potentially
relevant document and is currently waiting for s#guclearance from the *“third” and
potentially “fourth party?* The U.S. submits that as soon as it receivensgs from these
parties, it will notify the Accused accordingly.h& Chamber trusts that the U.S. will continue
its diligent efforts to resolve this matter dirgoith the Accused as quickly as possible. Given
that the U.S. is co-operating with the Accusedtfe production of the requested documents,

and that it is in the interests of all parties ilveal that requests for documents are, if possible,

14 Rule 54bis (A) (iii) of the Rules;Prosecutor v. Milutinovi et al, Case No. IT-05-87-T, Decision on Sreten
Luki¢ Amended Rule 58is Application, 29 September 20065feten Luki Decision”), para.?.

15 Blaski: Review, para. 32 (iii)Kordi¢ Decision, para. 41.
16 Sreten Luki Decision, para.7.

¥ Milutinovi¢ US Decision, para. 32.

18 Milutinovi¢ US Decision, para. 32.

9 See Decision on the Accused’s Application for Binding Ordarrd®ant to Rule 54is (United States of
America), 12 October 2009, para. 11.

2 Motion, para. 22.
21 Response, p. 3.
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dealt with on a voluntary basis, the Chamber cansithat the Accused’s Motion must fail on

this basis alone.

IV. Disposition

10.  For the reasons outlined above, the Trial Chanpaesuant to Article 29 of the Statute,
and Rules 54 and 93s of the Rules, heredENIES the Motion.

Done in English and French, the English text beiathoritative.

t

Judge O-Gon Kwon
Presiding

Dated this seventeenth day of February 2011
At The Hague
The Netherlands

[Seal of the Tribunal]
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