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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons

Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘iunal”) is seised of the Accused’s “Motion
for Binding Order: Saudi Arabia”, filed on 18 Jamp2011 (“Motion”), and hereby issues its

decision thereon.

. Background and Submissions

1. In the Motion the Accused requests the Trial Chambeassue a binding order to the
Kingdom of Saudi Arabia (“Saudi Arabia”), pursuaatArticle 29 of the Statute of the Tribunal
(“Statute”) and Rule 54is of its Rules of Procedure and Evidence (“Ruleggjjuiring it to
provide him with numerous categories of documént¥he documents fall into two broad
categories: first, documents that pertain to cerfi@mancial transactions between July 1992 and
August 1995 (“Financial Document8”and second, documents that pertain to either ngeeti
and/or discussions between members of the Sautiiskrggovernment or members of the royal
family and United States (“U.S.”) and Bosnian atils between October 1992 and September
1995, or documents in the possession of the Sauabidn Military Intelligence Service or
Secret Service (“Other Documentd”)The Accused claims that both these categoriesetated

to the issue of arms delivery into Bosnia and Hgozia (“BiH").*

2. The Accused submits that the Motion meets the rements of Rule 58is because his
request is specific, calls for relevant and neagsdacuments, and he took steps to obtain the

assistance of Saudi Arabia before filing the Maofion

3. With regard to the specificity of the requestedudoents, the Accused explains that he
has limited his request to “identified transactiombich include the dates, amounts, and
individual providing the funds®. The Accused submits that the Motion also meetsétevance
and necessity requirements for the issuance ohdirlg order. With regard to the former, he
explains that the information requested from SaAmdibia goes directly to the issue of arms
smuggling into Srebrenica and in particular theolagment of UN personnel in arms
smuggling’ He hopes to show that the “purpose of these léirgacial transactions was to

purchase and smuggle arms for the Bosnian Musland’that UN member states, such as Saudi

Motion, para. 1.
Motion, para. 1(A)—(G).
Motion, para. 1(H)—(K).
Motion, paras. 4-8, 17.
Motion, para. 12.
Motion, para. 14.
Motion, para. 17.
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Arabia, were significantly participating in the ammuggling The Accused does not specify
separate reasons as to the necessity of the requdstuments. In addition, the Accused

submits that he has requested the material frordi®aabia and has received no respohse.

4. Having been invited to respond to the Motf8nSaudi Arabia filed confidential
correspondence on 1 February 2011 (“First Requestjuesting an extension of time until
31 July 2011 to respond to the Motith. The Chamber granted an extension until 31 May
2011%

5. On 31 May 2011, Saudi Arabia filed another corresjgmce (“Second Request”) in
which it requested an extension of the deadlinrespond to the Motion “for a period of not less
than a month®® On 6 June 2011, Saudi Arabia filed the “Respmfsthe Kingdom of Saudi
Arabia to the Trial Chamber’'s 25 January 2011 fiaton to the Kingdom of Saudi Arabia™
(“Response”) requesting the Chamber to deny thadvain the basis that it does not meet the
requirements of Rule 5Bis.** In particular, and relying on this Trial Chamlseprevious
decisions on other binding order motions filed bg fAccused, Saudi Arabia submits that the
request is not sufficiently specific, and that tthecuments sought are neither relevant nor
necessary for a fair determination of any matteisste in this case. Further, Saudi Arabia

submits that the requests made in the Motion adellyronerous?®

6. Given that the filing of the Response renders theo8d Request moot, the Chamber

will not issue a decision in relation thereto aritl mstead proceed to dispose of the Motion.

1. Applicable Law

7. Article 29 of the Statute obliges states to “co+epe with the Tribunal in the
investigation and prosecution of persons accusedcahmitting serious violations of
international humanitarian law”. This obligatiamciudes the specific duty to “comply without
undue delay with any request for assistance order assued by a Trial Chamber [for] [...] the

service of documents”.

& Motion, para. 17.

° Motion, para. 20.

10 Seelnvitation to the Kingdom of Saudi Arabia, 25 January 2011.

" First Request, p. 1.

12 seeDecision on Request from the Government of the KingdbBaudi Arabia, 17 February 2011.
13 Second Request, p. 1.

14 Correspondence, p. 1.

15 Correspondence, p. 1.

16 Correspondence, p. 1.

17 Article 29(2)(c) of the Statute.
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8. A party seeking an order under Rule B must satisfy a number of general
requirements before such an order can be issueglpa(i) the request for the production of
documents under Rule s should identify specific documents and not broategories of
documentg? (i) the requested documents must be “relevant g matter in issue” and
“necessary for a fair determination of that matteefore a Chamber can issue an order for their
production®® (iii) the applicant must show that he made a reakte effort to persuade the state
to provide the requested information voluntafflynd (iv) the request cannot be unduly onerous

upon the staté*

9. With respect to (i) above, the Appeals Chamberhedg that “a category of documents
may be requested as long as it is defined withi@efit clarity to enable ready identification by
a state of the documents falling within that catgyé® If the requesting party is unable to
specify the title, date, and author of the requesiecuments, but is able to identify the
requested documents in an appropriate manner,ah Chamber may, in consideration of the
need to ensure a fair trial, allow the omissiorttaise details if “it is satisfied that the party

requesting the order, actibgna fide has no means of providing those particulars”.

10. Regarding (ii) above, the assessment of relevasceade on a case-by-case basis and
falls within the discretion of the Chamifér.In determining whether the documents sought by
an applicant are relevant, Chambers have consideitedia such as whether they relate to the
“most important” or “live” issues in the ca$epr whether they relate to the “defence of the
accused®® As for the necessity requirement, it obligesapelicant to show that the requested
materials are necessary for a fair determinatiom wfatter at trial. The applicant need not make

an additional showing of the actual existence efrdquested materials, but is only required to

18 prosecutor v. Milutinovi et al, Case No. IT-05-87-AR1M#s.2, Decision on Request of the United States of
America for Review, 12 May 2006 Nfilutinovi¢ US Decision”), paras. 14-1Prosecutor v. TihomiBlaSkk,
Case No. IT-95-14-AR108s, Judgement on the Request of the Republic of Croatia faeRef Trial Chamber
Il of 18 July 1997, 29 October 19978(aski* Review”), para. 32Prosecutor v. Kordi and Cerkez Decision on
the Request of the Republic of Croatia for Review dBiading Order, Case No. IT-95-14/2-AR148 9
September 1999 Kordi¢ Decision”), paras. 38-39.

9 Rule 54bis (A) (ii) of the Rules;Blaski Review, paras. 31, 32(iiordi¢ Decision, para. 40Milutinovi¢ US
Decision, paras. 21, 23, 25, 27.

20 Rule 54bis (A) (iii) of the Rules;Prosecutor v. Milutinovi et al, Case No. IT-05-87-T, Decision on Sreten
Luki¢ Amended Rule 58is Application, 29 September 20065feten Luki Decision”), para.7.

2L Blaski: Review, para. 32 (iii)Kordi¢ Decision, para. 41.

22 Milutinovi¢ US Decision, para. 1Rlaski: Review, para. 3Xordi¢ Decision, para. 39.

% Blaski: Review, para. 32.

24 Kordi¢ Decision, para. 40.

25 Seee.g, Prosecutor v. Milutinov et al, Case No. IT-05-87-PT, Decision on Second Application of Ggner
Ojdant for Binding Orders pursuant to Ruleldg 17 November 2005 (“Secor@jdani¢ Decision”), paras. 21,
25; Prosecutor v. Milutinovi et al, Separate and concurring opinion of Judge lain Bonomy in the Deaigion
Application of Dragoljub Ojdagifor Binding Orders Pursuant to Rule bi4, 23 March 2005.

% geee.g, Prosecutor v. SeSelCase No. IT-03-67-PT, Decision on Requests by tteuged for Trial Chamber |1
to issue Subpoena Orders, 3 June 2005, preten Luki Decision, para. 13€efootnote 45).
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make a reasonable effort before the Trial Chamimerdéeémonstrate their existence.
Furthermore, the applicant is not required to makghowing that all other possible avenues
have been exhausted but simply needs to demon&ittier that: [he or she] has exercised due
diligence in obtaining the requested materialsveteze and has been unable to obtain them; or
that the information obtained or to be obtainednfrather sources is insufficiently probative for

a fair determination of a matter at trial and thesessitates a Rule 6 order”?®

11.  With respect to (iii) above, the applicant canrequest an order for the production of
documents without having first approached the statd to possess them. Rulelt&d (A) (iii)
requires the applicant to explain the steps theg lmeen taken to secure the state’s co-operation.
The obligation is to demonstrate that, prior tokgeg an order from the Trial Chamber, the
applicant made a reasonable effort to persuadesttie to provide the requested information
voluntarily® Thus, only after a state declines to lend theiested support should a party make

a request for a Trial Chamber to take mandatorpmcmnder Article 29 and Rule s>

12.  Finally, with regard to (iv) above, the Appeals @tieer has held that “the crucial
question is not whether the obligation falling ugdtates to assist the Tribunal in the evidence
collecting process is onerous, but whether it igulyy onerous, taking into account mainly
whether the difficulty of producing the evidenceni disproportionate to the extent that process

is strictly justified by the exigencies of the ttid

[1l. Discussion

13. The Chamber recalls its 19 May 2010 decision onAbeused’s binding order motion
relating to the Federal Republic of Germany (“GamgnBRecision”), where it found, by majority,
Judge Kwon dissenting, that “documents relatedhto dmuggling of arms to Srebrenica are
necessary for the determination of the Accusedigesbf mind in July 1995, as well as to the
Chamber’s determination of the general requiremehtgimes against humanity in relation to
the underlying offences for which the Accused iarged with responsibility®> The Accused
relies on this Decision to argue that the documbataow seeks in the Motion go “directly” to

those issue®

Milutinovi¢ US Decision, para. 23.

Milutinovi¢ US Decision, para. 25.

Sreten Luki Decision, para.7.

Milutinovi¢ US Decision, para. 32.

Kordi¢ Decision, para. 3&8laski’ Review, para. 26.
Germany Decision, para. 22.

Motion, para. 17.
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i Financial Documents

14. The Accused submits that the records of financeigactions from Saudi Arabia will
show that this money was used to purchase and senaggs to the Bosnian Muslimis. The
Financial Documents requested pertain to finantiahsactions made by certain people or
organisations in Saudi Arabia to the bank accofiatrmon-governmental organisation, the Third
World Relief Agency (“TWRA"), in Vienna, Austria,dtween 1992 until 1995. None of the
financial transactions provide any geographicd tmthe territory of BiH and more specifically
to the issue of whether arms were smuggled intbr8réca in 1995. Further, many of these
financial transactions are records of financial atmns to the TWRA in 1992 and 1993, and
therefore are temporally removed from the issuesrael relevant to this case by the majofity.
Other than stating that the money was most likeskyduto buy weapons for Bosnian Muslims,
the Accused makes no further connection betweedWRA and the specific issue of alleged
arms smuggling into Srebrenica in early-1995. Hamnore, despite saying that the Financial
Documents also go “directly” to the issue of UNgmmel’s involvement in arms smuggling,
the Accused makes no connection between the TWRAWN personnel. The Chamber,
therefore, finds that the Financial Documents areralevant to the issue of the alleged arms

smuggling into Srebrenica in 1995 and thus not sy for a fair determination of this trial.

15. The Chamber notes that the Accused has previoesip beminded to limit his request
for documents to those which are geographicallytentporally linked to relevant issues in his
case’’ In particular, the Chamber recalls its 10 May R@kEcision on the Accused’s second
binding order motion relating to the Islamic Repabdf Iran (“Iran Decision”), where the

Accused requested similar documents pertainingdondéract for the alleged sale of ammunition
from Iran and the eventual delivery of this ammienitinto Croati® The Chamber found that

these documents do not pertain to the alleged ammgygling into Srebrenica in early 1995 and
thus are not relevant to the issue of whether 8reba was militarised or not in 1995 or the

Accused’s state of mind at that tirfie.

16. The Accused further submits that he hopes to “sttmvscope of arms smuggling and
the significant participation in arms smuggling B\ member states such as Saudi AraBia”.

The Chamber has also previously stated that the is§ whether various states were involved

Motion, para. 17.

Motion, para. 1.

Motion, paras. 2, 5.
Seelran Decision, para. 14.
Iran Decision, para. 1.

Iran Decision, para. 14
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in, or aware of, arms smuggling is not somethirgg th relevant to this case, or necessary for its
fair determinatiort? Again, the Chamber reminds the Accused to fodsisléfence strategy on
the specific issues that are relevant to his casd, in particular to focus his request for

documents related to those relevant issues.

17.  Given that the Accused has not satisfied the relevaequirement of Rule Sas with
respect to the Financial Documents, the Chambet netconsider the remaining requirements

of Rule 54bisand the Accused’s arguments related thereto.
ii.  Other Documents

18. In addition to the Financial Documents, the Accusésb seeks several categories of
Other Documents. Again, his request in relatiothese documents does not, in the Chamber’s
view, meet the relevance requirement of Rulebigl of the Rules. First, the documents
pertaining to meetings in 1992 involving the foundd the TWRA and Saudi Arabian
government officials or members of the royal faffilgre too far removed temporally to be
relevant to Srebrenica, nor do they appear to hawg connection to UN personnel's
involvement in arms smuggling. The same is the edth respect to the documents pertaining
to the “International Conference for the ProtectifnHuman Rights® which took place in
October 1992. The Chamber therefore finds thateltkocuments are not relevant to any issues

in this case and are not necessary for the fagraebation of this trial.

19.  As for the documents pertaining to meetings betwherSaudi Arabian Government or
royal family and representatives of the U.S. gowent?* the Chamber finds that they are of
guestionable relevance as they appear to relalest¢ossions relating generally to alleged arms
smuggling into BiH between January 1993 and Sepeerh®95 and fail to make any connection
with the specific issue of arms smuggling into $eelca or UN personnel’s involvement in the
same. In addition to the questionable relevariig réquest is too broad as it relates to multiple
categories of documents, “all information, memortandor correspondence”, that pertain to
arms smuggling into BiH over a three-year periatjieg in September 1995, that is after the

events in Srebrenica. This overly broad requetstasefore unduly onerous on Saudi Arabia.

% Motion, para. 17.

“1 Decision on Accused’s Motion for Binding Order (The IslaRépublic of Iran), 6 June 2010, para. 20.
2 Motion, para. 1(H).

3 Motion, para. 1(1).

4 Motion, paras. 1(K).
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20. Finally, the request for “all information” in theopsession of the “Saudi Arabian
Government Military Intelligence Service or Govermh Secret Servic&” that pertains to the
alleged smuggling of arms into BiH between Janued93 and September 1995 also lacks
specificity and is of questionable relevance. Tweuments sought here relate only very
generally to arms smuggling into BiH but do notdfieally address the issue of arms going
into Srebrenica in early 1995 or the UN personniek®lvement in this arms smugglifi. In
addition, the request covers a period of threesyaad the Accused seeks “all information” in
relation thereto. This lack of specificity makbée request overly broad and renders it unduly
onerous on Saudi Arabia.

IV. Disposition

21. For the reasons outlined above, the Trial Chanpesuant to Article 29 of the Statute,
and Rules 54is of the Rules, heredYENIES the Motion.

Done in English and French, the English text beinthoritative.

o

Judge O-Gon Kwon
Presiding

Dated this thirtieth day of June 2011
At The Hague
The Netherlands

[Seal of the Tribunal]

“5 Motion, para. 1(J).

“8 In his dissenting opinion in the Germany Decision, Judge Kisond that documents relating to the issue of
arms smuggling into Tuzla and onward to Srebrenica ity 4895 did not meet the requirements of relevance
and necessity as to warrant a binding order to GermBastially Dissenting Opinion of Judge Kwon, para. 8.
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