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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internatiotdimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘luinal”) is seised of the “Prosecution’s Fifth
Motion for Admission of Statements in Lieu Wiva Voce Testimony Pursuant to Rule &is
(Srebrenica Witnesses)”, filed on 29 May 2009 (“Mot), and hereby issues its decision

thereon.

|. Background and Submissions

1. In the Motion, the Office of the Prosecutor (“Prostion”) seeks the admission of
transcripts and written statements of 75 witnesfgazen Erdemovi (KDZ018), KDZ039,
KDz045, KDz063, KDz065, KDZzZ066, KDzZ069, KDZzZ070, K71, Sréko Acimovic¢
(KDZ105), KDz107, KDz117, Danko Gojko¥i (KDZ120), KDZ122, NebojSa Jereéni
(KDZ139), Mevludin Oré¢ (KDZ140), Cvijetin Ristanovi (KDZ150), KDZ155, Damjan
Lazarevt (KDZ165), Ahmo Hasi (KDZ167), Mile Simani (KDZ176), Mirsada Malagi
(KDZ178), KDZ186, Milorad Bitakovic (KDZ187), Rajko Bali (KDZ189), KDZ229, Mitar
Lazareve (KDZ255), Dragan Jovi(KDZ257), Vicentius Egbers (KDZ261), KDZ265, Takac
Tanik (KDZ276), KDZ284, KDz285, Mile Janji (KDZ291), Milenko Pepi (KDZ305),
KDZzZ329, KDZ333, KDZ351, KDZ360, Predrag Drin(KDZ372), KDZ374, Zoran Petrog4
Pirocanac (KDZ380), ZlatanCelanovi (KDz381), KDZ396, KDz407, KDZ425, Ostoja
Stanis¢ (KDz427), Desimir bukanove (KDzZ434), Velijko Ivanow (KDZzZ479), Jevto
Bogdanowt (KDz481), KDZ496, KDZ508, [REDACTED], Slobodan $tovi¢ (KDZ521),
Milenko Tomi (KDZ524), KDZ556, Hafiza Saliho¥i (KDZ558), KDZ559, Semija Sulji
(KDZ560), Mejra MeSanovi (KDZ561), Mevlida Bektt (KDZ562), Behara Krdzi (KDZ563),
Hanifa Hafizove (KDZ564), KDZ565, Razija PaSagi (KDZ566), Saliha Osmanayi
(KDZ567), KDZ568, Husein Dali (KDZ569), Sehra Ibise¥i (KDZ570), Alma Gabelfi
(KDz571), KDzZ572, KDZ573, Rahima Malki(KDZ574), Samila Sé&lnovi¢ (KDZ575), and
Amer Malagé (KDZ577), pursuant to Rule 94is of the Tribunal's Rules of Procedure and

Evidence (“Rules”}.

2. The Prosecution submits that the proposed evidencelevant to Counts 2—-8 of the

Third Amended Indictment (“Indictment?). It also submits that the proposed evidence has

! Motion, para. 1.
2 Motion, paras. 2, 13.
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probative value to the issues in this case, andttiegatestimony and statements “are consistent
and corroborated by other evidence,” and, therefiwereliable® The Prosecution further
submits that the proposed evidence is suitabladonission in written form as it is crime-base
evidence and does not go to the acts and condubeohccused,and that, given the nature of
the proposed evidence, “the right to cross-exanunas outweighed by the interest in efficient
and expeditious trial proceedings.In addition, the Prosecution asserts that adomissf this
evidence through Rule 9is will substantially expedite these proceedings aoidcause unfair

prejudice to the Accuséd.

3. The Prosecution states that 52 of the proposedessts have previously testified at this
Tribunal in the cases oProsecutor v. Krsti¢, Prosecutor v. Blagojevi¢ and Joki¢, and
Prosecutor v. Popovié¢ et al., and that they were “subject to cross-examinatij@s about

" It also seeks to admit the witness

events which are also subject to the current paings.
statement of Alma Gabaelji who has not testified at the Tribunal but hasvigled a witness
statement which bears the required RulebB®B) attestation. Additionally, the Prosecution
seeks the admission of the witness statements wfith@sses who have given statements to the
Tuzla or Sarajevo Cantonal Courts, and whose sattarhave the required Rule 85(B)
attestation§. Finally, the Prosecution seeks provisional adimis®f written statements for
witnesses Desimirbukanovt, [REDACTED], Slobodan Stojko¥j and KDZ556. The
Prosecution intends to re-submit these witnessegtew statements with the required Rule 92

bis(B) attestations if the Trial Chamber decides tvjzionally admit thent.

4, The Prosecution also asserts that “[i]t is wellabBshed in the jurisprudence of the
Tribunal that ‘exhibits accompanying written sta&ts or transcripts form an inseparable and

indispensable part of the testimony and can be taginalong with statements or transcripts'.

Thus, in addition to transcripts of prior testimomyd written witness statements, the

Motion, paras. 2, 13-14.
Motion, paras. 2, 8, 10.
Motion, para. 24.
Motion, para. 2.

Motion, paras. 5, 23.
Motion, para. 6.

Motion, para. 7.

10 Motion, para. 25.

© 0 N o o b~ W
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Prosecution seeks admission into evidence of “theuchents accompanying the statements

and/or transcripts of the testimony of 66 of thewithess"**

5. On 24 July 2009, the Prosecution filed a “Prosetisi Submission on Withdrawal of
Nine Witnesses Contained in the Prosecution’s HRtile 92bis Motion and One Witness
Contained in the Prosecution’s Seventh Rule ®2 Motion” (“Submission”). In the
Submission, the Prosecution noted that “due to Thi@l Chamber’'s Decision on Third
Prosecution Motion for Judicial Notice of AdjudiedtFacts, the Prosecution considers that the
testimony of [some] witnesses is largely supplantsd facts now judicially noticed:?
Accordingly, the Prosecution withdrew from this Nbot witnesses KDZzZ045, KDZz071,
KDZ117, KDZ155, KDZ396, KDZ559, KDZ565, KDZ572, ankDZ573, thus leaving the 66

witnesses who remain the subject of the Motion.

6. Following the Accused’s request for an extensionimok to respondinter alia, to the
Motion, the Chamber granted him two extensionsiroef and ordered him to respond to the
Motion on or before 4 August 2009. However, on 8 July 2009, the Accused filed his
“Omnibus Response” to all Rule 8 Motions, opposing the Rule ¥#s applications for every
witness, requesting to cross—examine each witrmagb,suggesting that the Chamber defer its
decisions on all Rule %sissues until the end of the Prosecution’s ¢asat the 23 July 2009
Status Conference, the Pre-trial Judge indicatédetdccused that decisions on the Rulei@2
motions would be made by the Trial Chamber, but tha Accused could respond to each
respective motion anytime before the decisions badn madé& During the Pre-trial
Conference held on 6 October 2009, the Pre-tridgjdunformed the Accused that decisions on
the Rule 92bis motions would be issued in the coming few weeksl added that, should the
Chamber admit the evidence of a witness under Bales, whose evidence the Accused would

wish to supplement with his own Rule Bi2 statement, he may file a motion to that efféct.

1 Motion, para. 26.
2 submission, para. 2.

3 Motion for Extension of Time to Respond to Rulel®&Motions, 8 June 2009, para. 5; Order Following Upon
Rule 65ter Meeting and Decision on Motions for Extension of Time, 18 Jun®,3tMras. 4, 18(b); Decision on
the Accused’s Application for Certification to Appeatdsion on Extension for Time, 8 July 2009, para. 18.

4 Omnibus Response to Rule 82 Motions, paras. 3, 6.
15 Status Conference, T. 370 (23 July 2009).
16 pre-trial Conference, T. 489-490 (6 October 2009).
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7. On 25 September 2009, the Accused filed a “PaRi@sponse to Fifth Motion for
Admission of Statements and Transcripts: Srebreficants” (“Partial Response”). In the
Partial Response, the Accused noted that on 4 ®bpte2009 his legal advisor had been able to
interview Vicentius Egbers in the presence of repn¢atives of the Prosecutibh. After the
interview, the witness verified the accuracy ofupmemental information statement drawn up
by the Accused, as a result of which the Accusedemgthat Vicentius Egbers’ evidence should
be admitted pursuant to Rule 8B along with the provisional admission of the supptatal
information page, pending the certification reqdit®y Rule 92bis(B).*® The Accused asserts,
however, that if the supplement is not acceptalds tVicentius Egbers should be called for
cross-examination so that the supplemental infdonatan be elicited in open codft. No
further responses to the Motion as a whole, ondividual witnesses who are the subject of the

Motion, have been filed by the Accused.

8. On 2 October 2009, the Prosecution sought leaveptly and filed its “Prosecution’s
Reply to Karad#’'s Partial Response to Fifth Motion for Admissioi Statements and
Transcripts: Srebrenica Events” (“Reply”). The @feer grants the Prosecution leave to reply.
In the Reply, the Prosecution stated that they ritl object to provisionally admitting the
supplemental statement submitted by the Accusetjipe its certificatiorf° The Prosecution
also noted that during the interview Vicentius Bgheviewed his prior transcript and found an
error that he wished to corredt. The Prosecution indicated that, pursuant to aeeagent
between the parties, it would seek the admissioa tirief supplement” to Vicentius Egbers’
statement correcting the error, which will alsochée be certified by the witne$%. At the time

of this Decision, no such motion has been filedh®y/Prosecution.

9. At the Pre-trial Conference, the Trial Chamber pteg the Prosecution’s proposals for
the reduction of its case, which had been set muhé “Prosecution Submission Pursuant to
Rule 73bis(D)”, filed on 31 August 2009 and the “Prosecuti®&cond Submission Pursuant to
Rule 73bis(D)”, filed on 18 September 2009, and ordered, yams to Rule 73is(D) of the

Rules, that the Prosecution may not present evelencespect of the crime sites and incidents

1 partial Response, para. 5.

18 partial Response, paras. 6-7, fn 5.
9 partial Response, para. 7.

2 Reply, para. 3.

2L Reply, para. 4.

2 Reply, para. 4, fn 3.
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that it had identified® The Chamber’s decision had no effect on the stafuthe witnesses

subject to the Motion.
Il. Discussion

10.  On 15 October 2009, the Trial Chamber issued itsciSlon on the Prosecution’s Third
Motion for Admission of Statements and Transcripfs Evidence in Lieu ofViva Voce
Testimony Pursuant to Rule 85 (Witnesses for Sarajevo Municipality)” (“Decisiam Third
Motion”), in which it outlined the law applicable motions made pursuant to Rulel®& The
Chamber will not discuss the applicable law agarehbut refers to the relevant paragraphs of

the Decision on Third Motion when necess&ry.

11. As a result of the Submission, the Trial Chambell mdt consider the withdrawn
witnesses or their associated exhibits. The eweai each of the 66 remaining witnesses is
summarised and examined below. Due to the largebeu of witnesses, the Chamber will
forgo providing individual summaries for each wisen this Decision. Rather, the Chamber
has grouped the witnesses into four categoriesdbaisets analysis of their proposed evidence,
namely: (i) victims from the Srebrenica enclave;fiembers of Army of the Republika Srpska
(“VRS”), the Ministry of the Interior (“MUP”), or Bsnian Serb political and civilian

institutions; (iif) members of DutchBat; and (iiher witnesses.

A. Proposed Withess Summaries

i Victims from the Srebrenica Enclave

12. 28 witnesses testified to or provided written stegats about being victims as a result of

the events in Srebrenica.

13.  In July 1995, KDZ039, KDZ070, Ahmo HdsiMirsada Malagi, KDZ186, KDZ265,
Hafiza Salihow, Semija Sulg, Mejra MeSanov, Mevlida Bektt, Behara Krd4i, Hanifa
Hafizovi¢, Razija Pa3agj Saliha Osmanodj Sehra Ibise¥i Rahima Malké, and Samila
Sakinovi¢ all went to the United Nations Protection Forcee NPROFOR”) base in Paotari

after the shelling in Srebrenica in July 1995. KI3%8, KDZ070, and Ahmo Hasiare Muslim

2 pre-trial Conference, T. 467-468 (6 October 2008 also the written decision that followed the Pre-trial
Conference, Decision on Application of Rulel®8 8 October 2009.

24 Decision on Third Motion, paras. 4-11.
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men who were separated from their families and duide various sites where, according to
their testimony, many Muslim men were being killekDZ186, KDZ265, Semija Sulji
Mevlida Bektt, Behara Krd4i, Hanifa Hafizovt, Razija PaSag and Rahima Malki are
Muslim women who testified to or provided writtetatements about the male members of their
families being separated from them at the Baiocompound. Mirsada Malagi Mejra
MeSanow, Saliha Osmano¥j Sehra IbiSev, and Samila Sainovi¢ all witnessed the
separation of Muslim men and women. Hafiza Salidiewvitness statement is limited to her
account of her husband and sons fleeing througlwtials; she has a death certificate for her

husband, and her sons are still considered missing.

14. Eight of the victim witnesses, namely, KDZ063, KB&&) KDZ066, KDZ069, Mevludin
Ori¢, KDZ333, KDzZ425, and KDzZ568, are Muslim men whedlSrebrenica as part of the
column of Muslim men and boys that attempted tehebuzla. Of these withesses, KDZ063,
KDZ065, KDZ069, Mevludin Of, and KDZ333 were captured by Serb forces, anchtakend
detained at Kravica, the Jadar River, PetkoZvornik, and the Branjevo Military Farm,
respectively. While at those locations, KDZ063, ZIB5, KDZ069, Mevludin Of, and
KDZz333 witnessed VRS soldiers executing Muslim métowever, they all managed to escape
to the “free territory”. KDZ065 also testified sobme detail about the shelling of Srebrenica,
which commenced on 9 June 1995. KDZ066 also tedtthat near Cerska he saw three buses,
which were full of Muslim men, turning down a roddllowed by an excavator, and then heard
gunshots. Later, he found what he believed to Imeaas grave in the same area. KDZ425
recounts being detained by members of the VRS kanaging to escape and reach Tuzla.
KDZ568 was able to reach Tuzla without being cagduvut, during the journey, he lost several

family members, who he now presumes are dead.

15. Husein Dekk and Amer Malagis family members were taken by Serbs from the
Srebrenica enclave in July 1995 and subsequentit wéssing. Alma Gabelji who was a
resident of Srebrenica, recounts in her statenfeither house was shelled in May 1995, and

that she received injuries as a result of the sigll

ii. Members of the VRS, MUP, or Bosnian Serb Pdiditiand Civilian Institutions

16. 31 witnesses testified about, or provided writtéstesnents in connection with, their

roles and activities within the VRS, MUP, or Bosnigerb political and civilian institutions.
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17.  Drazen Erdemovi Sr&ko A¢imovi¢, KDZ122, NebojSa Jeredi Cvijetin Ristanowu,
Damjan Lazarevi, Milorad Bir¢akovié, Rajko Babt, Mitar Lazarew, Dragan Jowi, Tanacko
Tanic, KDZ407, Ostoja Stani§j Veljko Ivanovi, Jevto Bogdano¥j and Milenko Tomi all
testified about the detention and execution of Mushen during July 1995 in one or a number
of different locations. St&o Acimovi¢, Damjan Lazare¢j Milorad Bircakovi, Mitar
Lazarev¢, Dragan Jovi, KDZ407, and Velko Ivanoyi testified about executions that took
place in or near Revi¢c and Kozluk. Cvijetin Ristano¥ Damjan Lazarevi and Milenko
Tomi¢ testified about executions near and around Branfearm. DraZzen Erdemaviestified
about the executions at Branjevo Farm and the mltcentre in Pilica. NebojSa Jerémi
Milorad Bir¢akovic, Rajko Babt, Jevto Bogdanovj and Milenko Tomi testified about
executions in and around Pilica. KDZ122 and Os®fanist testified about executions in
Zvornik and Petkodi, respectively, and NebojSa JerémiCvijetin Ristanow, Damjan
Lazarewé, Milorad Bircakovié, Tanacko Tar, and KDZ407 testified about executions in or

around Orahovac.

18. KDZz107, Mile Janjé, Milenko Pepi, KDZ329, Zlatan Celanové, and Desimir
bukanovt’s evidence recalls events that occurred in andrat@ratunac during July 1995, and
relating to the detention and execution of Muslirm Mile Jang discussed the separation of
Muslim men in Bratunac. Milenko Pépiliscussed the capture of Bosnian Muslim men on the
premise that UNPROFOR was there and would prokeshf he was stationed on a bridge near
Kravica where he was instructed to stop buses icgriyluslim women so that they could be
used to transport Muslim men to a warehouse in i€gavZlatanCelanovt testified about how
he was ordered to interrogate Muslim prisonersratihac and to look for listed war criminals.
KDZ107 and KDZ329 discussed meetings with seniomivers of the VRS and the acquisition
of excavation machines to dig mass graves. Desbokanovt's statements recalled his
activity at the Vuk Karadzischool where he was assigned to collect and ihergléad from the

school.

19. The remaining witnesses in this group are Dankok@®a§, Mile Simané, KDZ285,
KDZz351, and Predrag Driéi In his testimony, Danko Gojkavprimarily authenticated Drina
Corps and Main Staff communications, and addredsetinical aspects of Drina Corps
communications. The testimony of Mile Simamargely focused on a daily combat report,
which he allegedly signed, and which stated, “1,@0Q0,500 enemy civilians and soldiers were

arrested killed” near KonjetiPolje. He also testified about the structure ohd of the Drina

Case No. IT-95-5/18-T 8 6 March 2012
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Corps. KDZ285 testified about an order given tm o drive members of a special unit on a
mission. KDZ351, who was tasked with providingitig support to a VRS unit, testified to
issuing supplies for a mission on 15 and 16 Jul§51@&lthough he did not know what the
mission entailed. Predrag Drinfestified about a discussion between several septative of
Bosnian Serb institutions about an order from tieeused to open an investigation into possible
burial locations of victims from Srebrenica, andttthere were no prosecutions by the VRS for

crimes committed in Srebrenica during 1995.

iii. Members of DutchBat

20. Five witnesses were members of DutchBat. Fouheimt KDZ229, Vicentius Egbers,
KDZz284, and KDZ360, have testified in prior procews$, and one, KDZ556, provided a

witness statement.

21.  The five DutchBat members were all stationed in armlnd Srebrenica and P&aoi.
Each of the witnesses testified to numerous issaed, most particularly: the restriction of
humanitarian aid convoys by the VRS; attacks frommyAof Bosnia and Herzegovina (“ABiH”)
soldiers on areas inside and outside the enclaeeshelling and sniping of civilian homes by
the VRS; the separation of Muslim men and womethatevacuation points; the humanitarian
crisis created during the first half of July; theeft of DutchBat supplies and weapons by
members of the VRS; the meeting and negotiatiom$ thok place at Hotel Fontana; the
execution of Muslim men; and the interrogations @odsible torture of Muslim men at what

was called the “White House”.

iv. Other Witnesses

22. The remaining witnesses in the Motion are KDZ374ran Petrov-Piro¢anac,
KDZ496, KDZ508, [REDACTED], and Slobodan Stojkévi

23. KDZ374 was a police officer in Han Pijesak. Befdhe war, KDZ374 knew a man
named Himzo Muji who worked for him. In this testimony, KDZ374 idd#ied Himzo Muji’s

name in an intercept dated 24 July 1995.

24.  Zoran Petrovi-Piro¢canac was assigned to Ljubomir Botawin during the Srebrenica

operation. During that time, he filmed the docutaey)y “Operation Srebrenica”; while

Case No. IT-95-5/18-T 9 6 March 2012
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testifying before the Tribunal, he was specificajlyestioned about one aspect of the film, a shot

of the Kravica warehouse with a pile of dead bodidsont of it.

25. KDZ496 was a 15 year-old boy who testified aboutnessing a mass execution at
Kozluk.

26. KDZ508 testified about the reconnaissance anddaf#rprocess, and in particular about
how and where the tapes and notebooks containiiegcepts of VRS communications were
kept, and at what time and when they were handed tovmembers of Prosecution. KDZ508

further helped with identifying several of the tam®ntaining the intercepted material.

27. [REDACTED].

B. Rule 89(C)

28. As stated in the Decision on Third Motion, “[a]nyidence admitted pursuant to Rule
92 bis must satisfy the fundamental requirements foratimission of evidence, as set out in
Rule 89(C) and (D) of the Rules, namely, the evidemust be relevant and have probative
value, and its probative value must not be subisihnbutweighed by the need to ensure a fair
trial. It is for the Prosecution to demonstrate talevance and probative value of the evidence

of which it seeks admissidn.

29. In relation to KDZ374, the Trial Chamber has rewewboth the witness’s transcript
from the Popovi¢ et al. case and his ICTY witness statement and is nasfieak that his
proposed evidence is relevant to the crimes allegethe Indictment. Additionally, in the
Motion, the Prosecution has not demonstrated tlevagace that this evidence has to its case.

Accordingly, the Trial Chamber will deny the Motiamrelation to KDZ374.

C. Uncontested Witness

30. The Accused does not object to the admission iatbeace of Vicentius Egbers’ prior
testimony and has tendered an additional withegersent for provisional admission, subject to
him obtaining the required Rule 3®#s(B) attestation. The Prosecution does not objedhée

admission into evidence of this additional statelmen

%5 Decision on Third Motion, para. 4.
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31. The Chamber is satisfied of the relevance and pingbaalue of Vicentius Egbers’
proposed evidence. Furthermore, it notes thatheeiparty objects to the admission into
evidence of this witness’s evidence, including d@lditional witness statement submitted by the
Accused. Therefore, the Trial Chamber will grdrg Motion with respect to Vicentius Egbers’
prior testimony and will grant the Accused’s regues provisional admission into evidence of
the additional statement, subject to the Accusethioing the required Rule 9Bis(B)

attestatiorf’ The admissibility of the witness’s associatedikith is examined below.

D. Analysis Pursuant to Rule 9Dis(A)

32. The evidence of the remaining 64 witnesses incleédence concerning the victims
who were in Srebrenica, the activities of membéthe VRS, MUP, and Bosnian Serb political
and civilian institutions, and the activities of BhBat members in and around the Srebrenica
enclave in July 1995. The Chamber considers teaptoposed evidence is relevant as it relates
to a number of the charges against the Accusedglyargenocide (Count 2), persecutions
(Count 3), extermination and murder (Counts 4,r&] &), and deportation and inhumane acts

(forcible transfer) (Counts 7 and 8).

33. The Chamber notes that the transcripts of previessmony of which the Prosecution
seeks admission into evidence are from Kmeti¢, Blagojevi¢ and Joki¢, and Popovi¢ et al.
cases, and that the witness statements that wesg tp the Prosecution, in most of cases, have
met the requirements under Rule®gB). The Chamber is thus satisfied of the proleatialue

of the transcripts and witness statements, notive twhere the required Rule 925(B)
attestation has not yet been obtained for a witrstatement, that statement will only be

admitted provisionally.

34.  With respect to the admissibility of the proposedtten evidence pursuant to Rule

92 his, the Chamber is satisfied, on the basis of itsaihgh review of all the proposed evidence,
that it is largely crime-base evidence or concéinesmpact of crimes upon the victims. It does
not pertain to the acts and conduct of the Accasedharged in the Indictment. Furthermore,
the evidence does not pertain to the acts and corafuhe Accused, or any acts or conduct

which goes to establish that the Accused partiegbah a joint criminal enterprise (“*JCE”), as

% The Trial Chamber also reminds the Prosecution that theg het to file any Motion correcting Vicentius
Egbers’ evidence as noted in their Reply.
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charged in the Indictment, or shared with the perato actually did commit the crimes

charged in the Indictment the requisite intentthmrse crimes.

35. The Chamber has further considered the factorsvileagh in favour of admitting the
evidence through Rule 98s. With regard to the factors that have most bgagan the issues
raised by the Motion, first, the Chamber is sadfihat the evidence of the remaining 64
witnesses is crime-base evidence, as the witnessab their experiences, including their roles
in, and what they witnessed, of events that toakcelin and around Srebrenica in July 1995.

Other witnesses describe the impact of crimes cdtdagainst them.

36. Secondly, the Chamber reviewed the cumulativenésbeowitnesses’ evidence. The
Chamber notes that the Prosecution made no attemipg Motion to demonstrate for each
witness how that witness’s evidence was cumulativéhe evidence of another witness save
generally listing other witnesses. The Prosecueems to argue that all the withesses
testifying about events in and around Srebrenicduly 1995 present cumulative evidence.
Applying the Rule 9is cumulativeness test in such a manner would mestmtbst if not all
witnesses whose evidence the Prosecution seekssidmin the Motion would have one factor
immediately weighing in their favour. That wouldesn to make this factor redundant for the
purposes of assessment under Rulebi@ which the Chamber considers cannot have been

intended.

37. Inundertaking an analysis of the cumulative natfrihe evidence of the witnesses who
are the subject of the Motion, the Chamber has #eptin mind. Although the Chamber is not
in a position at this stage to fully assess evepeat of cumulativeness between witnesses, the
Chamber has thoroughly reviewed every witness’denge and the Prosecution’s Ruletéb
witness list. As set out below, the Chamber igsBatl that the witnesses’ evidence is
cumulative. It has not discussed every way in whacwitness’s evidence is cumulative of
another witness’s or other witnesses’ evidence. wader, the following illustrates the

cumulative nature of this evidence:

(i) KDz039's evidence is cumulative of the evidenceQijetin Ristanow, Damjan
Lazarev€, Milorad Bircakovic, Tanacko Tarii, and KDZ407. It is also cumulative to
another witness who is not subject to the MotioDZR64. KDZ063'’s evidence is
cumulative of the evidence of KDZ107, Milenko Re@ind Zoran Petro§4Pirocanac,

and to the evidence of withesses who are not sutgebe Motion, namely, KDZ480
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and KDZ510. Mevludin Oé's evidence is cumulative of the evidence of Tawmack
Tani, KDZ329, ZlatarCelanove, and KDZ407, and of the evidence of witnesses who
are not subject to the Motion, namely, KDZ064, KI3B3 KDZ341, and KDZ480.
Additionally, Ahmo Hast and KDZ333's evidence is cumulative of the evidené
Drazen Erdemoyj Cvijetin Ristanowd, Damjan Lazare¢i Rajko Babé, and
KDZ351.

(i) KDZ122 and Rajko Babis evidence about the execution of Muslim men soal
cumulative of the evidence of Sk® A¢imovi¢, NebojSa Jererf Cvijetin Ristanow,
Milorad Bircakovic, Mitar Lazarew, Dragan Jowi, Tanacko Tarwi, KDZ407, Ostoja
Stanis¢, Veljko lvanovi, Jevto Bogdanoyj and Milenko Tomi. Their evidence is
also cumulative of the evidence of witnesses whe rawt subject to the Motion,
namely KDZ218 and KDZ486;

(i) Mirsada Malagi, KDzZ186, KDZ265, Hafiza Saliho¥j Semija Sulg, Mejra
MeSanow, Mevlida Bekté, Behara Krd4, Hanifa Hafizov€, Razija PaSagj Saliha
Osmanou, KDZ568, Sehra Ibietj Alma Gabelj¢, Husein Dek, Amer Malagg,
and Rahima Malkis evidence, in which they described themselvetherr relatives
fleeing the Srebrenica enclave and the psycholbgitfacts of their experiences on
them, is cumulative, as well as being cumulativetld evidence of KDz039,
KDZ229, Vicentius Egbers, KDZ265, KDZ284, and KDZB6Their evidence is also
cumulative of the evidence of witnesses who aresobject to the Motion, namely,
KDZ171 and KDZ207,

(iv) The evidence of Cvijetin Ristan@yiDamjan Lazare¥i and Milorad Bitakovic about
executions at Orahovac is cumulative, as well asgoeumulative of the evidence of
Mevludin Ori, Tanacko Tardi, and KDZ407. It is also cumulative of the eviderut
a witness who is not the subject of this Motiomttis, KDZ064.

(v) Sreko Ac¢imovi¢, Mitar Lazarewt, Dragan Jovi, KDZ407, Veljko Ilvanow, and

KDZ496's evidence about executions indgei¢ area is cumulative;

(vi) Drazen Erdemovis evidence about the massacre at Branjevo Faranulative of
the evidence of Cvijetin Ristand@gviand KDZ333. KDZ351's previous testimony
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about participating in the f0Sabotage unit is cumulative of the evidence ofzBna

Erdemovg;

(vii) With regards to witnesses that provided evidenoaiabvents in and around Bratunac,
KDZ107's evidence concerning digging burial sitescumulative of the evidence of
Mevludin Ori, Milenko Pept, KDZ329, and Zoran PetraPirocanac. KDZ107’s
evidence is also cumulative of the evidence of @gses who are not subject to the
Motion, namely, KDZ217, KDZ480, and KDZ510;

(viii) Mile Janjic’s evidence relating to the forced separation oSl men and women in
Potaiari is cumulative of the evidence of Vicentius BExgh&DZ284, KDZ360, Semija
Sulji¢, Behara Krd#i, Hanifa Hafizowt, KDZ565, Razija Pasagji Sehra Ibisev, and
Rahima Malké;

(ix) Milenko Pept’'s evidence about the forcible transfer and exeoutf Muslims near
the Kravica warehouse is cumulative of the evidesfckDZ063 and Zoran Petrai4
Pirocanac. Milenko Pepis evidence is also cumulative of the evidence ofitaess
not subject to this Motion, that is, KDZ510;

(x) Zoran Petrovi-Pirocanac’s evidence concerning footage filmed aroundda and
during events connected to the Kravica warehousewions is cumulative of the
evidence of KDzZ063, KDZ107, and Milenko Pépi Zoran PetrowPirotanac’s
evidence is also cumulative of the evidence of eses not subject to this Motion,
namely, KDZ217 and KDZ510;

(xi) KDZz329's evidence concerning the transportatiorMafslim men and women from
Bratunac is cumulative of the evidence of KDZ063gwMidin Ort, and Milenko
Pept. It is also cumulative of the evidence of a witmaot subject to this Motion,
KDZz341,;

(xii) ZlatanCelanovi's evidence relating to the forcible transfer amdaaition of Muslims
in Bratunac is cumulative of the evidence of KDZ1@esimirbukanovt's evidence
about the collecting, loading, and burying bodiesrf around Bratunac is cumulative
of the evidence of KDZ107, Mevludin @riand KDZ329. It is also cumulative of the
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evidence of witnesses not subject to the Motiormely, KDZ217, KDZ341, and
KDZ480;

(xiii) [REDACTED];

(xiv) KDZ285's previous testimony concerning driving setd to and from BiSina is
cumulative of the evidence of a withess who isthetsubject of the Motion, KDZ391,

who will testify about taking prisoners to BiSiralie executed;

(xv) Predrag Drint’s evidence about military prosecutions of war @ams cumulative of
two documents with Rule 6&&r numbers 01895 (“Order 01-489/96 from Radovan
Karadzt to Republika Srpska General Staff and Various Mires Regarding Events
in Srebrenica”) and 01897 (“Response from Republ&gpska MUP to the
Investigation Ordered by Radovan Karadan 1 April 1996 Regarding Srebrenica
1995"):;

(xvi) The evidence of KDZ229, Vicentius Egbers, KDZ28#d akKDZ556, who were
members of DutchBat and who testified about siméaents that took place in
Srebrenica in July 1995, is cumulative of the enmeof KDZ186. Their evidence is
also cumulative of the evidence of witnesses whe rast subject to the Motion,
namely, KDZ171, KDZ343, and KDZ546;

(xvii) In respect of KDZ360, who was a member of DutchBa¢, Prosecution asserts that
his previous testimony is cumulative of the evideraf KDZ117, KDZ155, and
KDZz217. Following the Prosecution’s Rule B8 submission, both KDZ117 and
KDZ155 are now “reserve” witnesses and, thereftre, Chamber will not consider
the possible cumulative nature of their evidencBurthermore, according to the
Prosecution’s Rule 6&r summaries, KDZ217 will testify about exhumatiorisrass
graves in the Srebrenica enclave. The Chambes fimat KDZ360’s evidence is not
cumulative of KDZ217’s evidence. However, the Ti@hamber is satisfied that

KDZ360's evidence is cumulative of that of othert€nBat withesses;

(xviii)The Prosecution asserts that Mile Sintsiprevious testimony about a daily combat
report issued by his battalion command, which beersignature, is cumulative of the
evidence of KDZ226. On the basis of KDZ226's RGketer summary, and in the
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absence of any explanation as to how this evidencemulative from the Prosecution,

the Trial Chamber is not satisfied that this evieis cumulative;

(xix) The Prosecution asserts that Danko GojKsvevidence, in which he authenticated
some military correspondence, is cumulative ofdhiglence of KDZ122 and KDZ226
both of who, according to the Prosecution, “describe process of receiving and
transmitting communications”. The Trial Chambes haviewed KDZ122’s proposed
evidence and KDZ226’s Rule @& summary, and is not convinced that the evidence

is cumulative of Danko Gojkogs evidence,

(xx) The remaining witness, KDZ508, testified about &t@uc reconnaissance and
intercepts received from the ABiH. His evidenceusnulative of the evidence of two
witnesses who are not the subject of the MotionZK26 and KDZ507.

38.  With regards to factors that weigh against adngttime proposed evidence pursuant to
Rule 92bis, the Chamber notes that Drazen Erderdd¢DZ039, KDZ063, KDZ065, KDZ122,
Mevludin Ori, Mile Simané, Mirsada Malagi, KDZ186, KDZ229, KDZ284, Mile Janijj
Milenko Pepé, KDzZ329, KDz333, KDzZ351, KDZ360, Predrag Drni Zoran Petrow-
Pirotanac, and KDZ556 testified about the acts and ocdnofuRatko Mladé, who is named in

the Indictment as a member of the JCE chargedsipect of the Srebrenica evefitsSome of
these witnesses testified that Ratko Miadias at the scene overseeing the separation of men
and women in Potari, and the forcible transfers. Some of theseegses testified about
orders given by Ratko Mlagin relation to the execution of Muslim men, and imstructions at

the Hotel Fontana meetings. Others testified aliRatko Mladé speaking to the detained

Muslim men before they were to be exchanged orugrec

39. Similarly, the Trial Chamber notes that severahess provide evidence describing the
activities of a number of people who held variowsifions in the Bosnian Serb political and
military organs, namely: (i) Séko Acimovi¢ testified about orders he received from Dragan
Nikoli¢ to deploy his men for an execution assignment\Aamddin Popow’s presence at the
execution site at Revi¢; (i) KDZ107 testified about orders from LjubiSa&ra to find a grave
site for the executed Muslims and the presence wbdihv Deronjt when the orders were
given; (iii) KDzZ122 testified about working diregtlunder Vinko Panduretj about a
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conversation where Vujadin Popéviold Drago Nikolé about prisoners being transported to
Zvornik to be executed, about a conversation withgan Jold about the difficulties they were
having executing the Muslims, about the command @rdmunication structures of the VRS
and VRS attacks on Srebrenica, and about the colamiuslim men and boys fleeing
Srebrenica; (iv) Milorad Birakovic testified about Milorad Tribi Drago Nikolt, Vujadin
Popovt, and LjubiSa Beara being present at the Orahosiagas while prisoners were detained
there; (v) KDZ229 testified about the participaatshe Hotel Fontana meetings, that is, Ratko
Mladi¢, Radislav Krst, Radislav Jankodéj Momir Nikoli¢, and Milenko Zivanow; (vi)
Tanacko Tard testified about the presence of Drago Nikadind Vujadin Popovi at the
Orahovac school; (vii) KDZ284 testified about Morhiikoli¢ and Gojko Jankovis presence in
Srebrenica in July 1995; (viii) KDZ285 testifiedalt an order allegedly approved by Vujadin
Popovt to drive soldiers on a mission to carry out exiecis; (ix) Mile Janjé testified about
orders from Momir Nikok and Gojko Janko¥j and about Radislav Kréts presence in
Bratunac, where he oversaw the separation of Musien and women; (x) KDZ329 testified
about Miroslav Deron§is knowledge of the Muslims being bussed throught&rac, about a
conversation with Dragan Nikdliwhere KDZ329 was told of the executions of Muslirasd
about a meeting with LjubiSa Beara where KDZ329 weguested to acquire excavating
machines; (xi) KDZ360 testified about interactions had with Momir Nikolk during the
forcible transfer of Muslims; and (xii) Zlata@elanovt testified about orders he had from
LjubiSa Beara to identify certain Muslims and aboualking around Bratunac with LjubiSa

Beara and seeing detainees.

40. Having considered the evidence described in theique paragraph, the Chamber is
satisfied that the evidence of the witnesses neitttkcates that the Accused participated in the
alleged JCE, nor that he shared the intent of Risltlkalic or any of the other individuals named
above for committing the acts as described by titeesses. Thus the Chamber does not
consider that the witnesses’ testimony that relatethe actions of these individuals alone is
sufficient to render the proposed evidence inadbiess The Trial Chamber notes that there are
no other factors that weigh against the admissioth® statements into evidence pursuant to
Rule 92bis.

E. Analysis Pursuant to Rule 9is(C)

2" Indictment, paras. 6-8, 11, 16, 21 and 26; Prosecution'siSsion Pursuant to Rule @&r(E)(i)-(iii), 18 May
2009, para. 227.
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41. The Chamber once again recalls that, with regamdritten evidence that is admissible
pursuant to Rule 9Bis, the Chamber has discretion to require witnessesppear for cross-
examination; if it does so decide, the provisiofisRale 92ter shall apply. In making this
assessment, the Chamber has taken into accountriteeéa pertaining to Rule 92is(C)
established in the case-law of the Tribunal, anscdeed in detail in the Decision on Third
Motion.2® In particular, the Chamber has considered whetieeevidence: (i) is cumulative; (ii)

is crime-base; (iii) touches upon a ‘“live and impat issue between the parties”; and (iv)
describes the acts and conduct of a person forevhots and conduct the Accused is charged

with responsibility, and how proximate the acts andduct of this person are to the Accused.

42.  First, the Chamber notes that KDZ285, [REDACTED]jevlko Tomt, KDZ556, and
Alma Gabeljt have never been cross-examined. FurthermorengiiDZ265's testimony she
was only questioned by the Trial Chamber; DesiBukanovt’s prior testimony is from the
Bosnia and Herzegovina State Court; and Slobodajkd@fi¢’s testimony is from the Belgrade
District Court Additionally, the Trial Chamber finds that Draz&ndemové, KDZ069, and
Mirsada Malagt faced limited cross-examination; Drazen Erdermavas not cross-examined
on the mass executions that he had testified togldirect examination; KDZ069 was similarly
not cross-examined about the mass execution &dti@\¢i dam; and Mirsada Malagiwas not
cross-examined extensively about her departure Boabrenica. However, the Chamber does

not consider that thiger se, necessitates the witnesses to appear for cr@ssaieation.

43.  Secondly, the Trial Chamber is satisfied that nointme evidence bears directly upon the
Accused’s responsibility as alleged in the Indiatiner represents a “critical” or “pivotal”
element of the Prosecution’s case. However, Dr&edemové, KDZ039, KDZ063, KDZ065,
KDZ122, Mevludin Or¢, Mile Simané, Mirsada Malagi, KDZ186, KDZ229, KDZ284, Mile
Janj¢, Milenko Pept, KDZ329, KDZ333, KDZ351, KDZ360, Predrag DriniZoran Petro-
Pirocanac, and KDZ556 do testify to the acts and condi&atko Mladé, who is nhamed as a
member of the Srebrenica JCE. Additionally,&eeAcimovi¢, KDZ107, KDZ122, Milorad
Bircakovic, KDZ229, Tanacko Tafj KDZ284, KDZ285, Mile Janfi, KDZ329, KDZ360, and
ZlatanCelanovi testify about the acts and conduct of other ptssitembers of the JCE.

44,  While witnesses testified about the actions of Rddadic and other members of the
Srebrenica JCE, the Chamber considers that thesmsses, Drazen ErdeméyviKDZ063,

28 Decision on Third Motion, para. 10.
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KDz065, Sréko Ac¢imovi¢, KDZ107, Mevludin O, Mile Simané, Mirsada Maladi,
KDZz186, Milorad Bicakovi, Tanacko Tari, KDZ285, Mile Janj, Milenko Pepé, Predrag
Drini¢, Zoran Petrow-Piro¢anac, or ZlatarCelanove, either do not testify to any acts or
conduct of members of the Srebrenica JCE for wihiehAccused could be held responsible
under the Indictment, or have been sufficientlyssrexamined in prior cases to not warrant

calling them for cross-examination in the presesiec

45.  Meanwhile, KDZ039, KDz122, KDZ229, KDzZ284, KDzZ32%Dz333, KDz351,
KDZ360, and KDZ556 all testified about acts anddet of Ratko Mladi or other members of
the Srebrenica JCE, for who the Accused is beiggdd with responsibility. KDZ039 testified
about Ratko Mladi's presence and command during the forceful sejparat men and women,
and about his presence at a warehouse in BratuhacewBosnian Muslims were being held
before being taken to be executed. KDZ122 testifibout LjubiSa Beara and Vujadin Pogovi
bringing a large number of prisoners to Zvornikb® executed and that the orders came from
Ratko Mladé. KDZ229 testified about Ratko Mlads actions during the meetings held at the
Hotel Fontana, his presence and command in¢Botduring the separation of men and women,
and his interactions with DutchBat soldiers. KDZ2@stified about Ratko Mladifilming a
propaganda film at a factory in Po&si and threatening to kill KDZ284’s Muslim integter.
KDZ329's position meant that he had high-level eotd with political leaders, and he testified
about Ratko Mladis actions during the meetings held at the Hotelt&oa and the interactions
he had with both Ratko Mlagliand Miroslav Derondi, in which it was discussed what to do
with the Muslims from Srebrenica. KDZzZ333 testifiadout a night that he was detained at a
stadium in Nova Kasaba when Ratko Mtadame and gave a speech to all the prisoners and
while there a Serb soldier killed a Muslim prisomasrRatko Mladi stood by and said nothing.
KDZz351 testified about Ratko Mlaglbeing in Srebrenica in July 1995 and giving KDZ2s1
other Serb soldiers permission to take whatevey thanted. KDZ360 testified about Ratko
Mladi¢ and Momir Nikolt’s presence in Potari during the separation and forcible transfer of
Muslims. KDZ360 also testified about Ratko Miadind Momir Nikolt’s refusal to take
actions against Serb soldiers for using human d#iiahd looting DutchBat operating posts.
KDZ556 testified about being detained at his opegapost while Ratko Mladirecorded a
propaganda film and other Serb soldiers stole théctiBat soldiers’ equipment. As noted
above, KDZ556 has also never been cross-examiriédwe Trial Chamber considers that the

actions described in these witnesses’ evidencetddaiko Mladé and other possible members
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of the Srebrenica JCE is sufficiently proximatehte Accused to require the witnesses to appear
for cross-examination. On the basis of the abatofs, the Trial Chamber will exercise its

discretion to call these withesses for cross-exation.

46. The written evidence of Drazen ErdemvkKDZ063, KDZ065, KDZ066, KDZ069,
KDz070, Sréko Acimovi¢, KDZ107, Danko Gojkowi, Nebojsa Jeremj Mevludin Ort,
Cvijetin Ristanow, Damjan Lazareéi Ahmo Hast, Mile Simané, Mirsada Maladi, KDZ186,
Milorad Bir¢akovic, Rajko Babt, Mitar Lazarew, Dragan Jovi, KDZ265, Tanacko Tadj
KDz285, Mile Janjt, Milenko Pept, Predrag Driri, Zoran Petrowi-Pirocanac, Zlatan
Celanovt, KDZ407, KDZ425, Ostoja Stan&i Desimir bukanové, Veljko Ivanovt, Jevto
Bogdanowt, KDZ496, KDZ508, [REDACTED], Slobodan Stojka@yiMilenko Tomt, Hafiza
Salihovi, Semija Suli, Mejra MeSanowi, Mevlida Bektt, Behara Krd4i, Hanifa Hafizow,
Razija Pa3agj Saliha Osmanotj KDZ568, Husein Defi Sehra Ibisev Alma Gabelj,
Rahima Malké, Samila Salinovic, and Amer Malagi as listed in the “Part of
Transcript/Statement sought to be admitted” colum@onfidential Appendix B of the Motion

will be admitted pursuant to Rule 9.

F. Rule 92bis(B) Requirement

47. The Chamber notes that with regard to 38 of theegises whose evidence is admitted,
the Prosecution seeks the admission into evidehirargscripts of previous testimony, thus Rule
92 his(B) is not applicable to them. Out of the remajniwitnesses, Desimibukanovt,
[REDACTED], and Slobodan Stojkavi the Prosecution seeks the provisional admission o
their written statements. Therefore, the Tridda@ber will provisionally admit Desimir
bukanovt, [REDACTED], and Slobodan Stojka@s written statements until the Prosecution

obtains the required attestation in compliance WRitie 92bis(B) of the Rules.

G. Associated Exhibits

48. The Trial Chamber need only evaluate the associtbibits, if any, for the withesses
whose written evidence the Chamber has admittédtad in paragraph 46 above. In total, the

Prosecution requests the admission of 310 assd@atabits for these witnesses.

49.  As set out in the Decision on Third Motion, onlp#le exhibits that “form an inseparable

and indispensable part of the testimony” are adbisss associated exhibits. To fall into this
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category, the witness must have discussed the iexhibhis or her transcript or written
statement, and that transcript or written statermemild become incomprehensible or of less

probative value if the exhibit is not admitt&d.

50. As a preliminary matter, the Chamber notes thatttiuescripts of prior testimony with
Rule 65ter numbers 03248, 03253, 03255, 033593301, 03308, and 03337, have been
tendered by the Prosecution both as the writtedieene of witnesses and as associated exhibits.
The Chamber has determined above that these tiptsswill be admitted as the witnesses’
written evidence, and, therefore, will not consitiezir admission into evidence as associated

exhibits.

51. For Cvijetin Ristanoy, it seems that the Prosecution has requesteddihéssion into
evidence of his testimony from tfRepovic et al. case as his written evidence but his testimony
from theBlagojevi¢ case as an associated exhibit (RuldeBsumber 03285). There are two
problems the Chamber encountered with this with€sst, the transcript frorBlagojevi¢ listed
with Rule 65ter number 03285 is not uploaded in ecourt, nor wasavided along with the
Motion to the Chamber by the Prosecution. Secqmndlyst of the other associated exhibits for
Cvijetin Ristanow, as listed in Appendix B of the Motion, are nasalissed in hi®opovié et

al. testimony. The Trial Chamber will accordingly gewithout prejudice the associated
exhibits with Rule 63er numbers 02159, 02160, 03809, 02158, 03287, 0313180 03285,
and 03286 until the Prosecution uploads the corghtbit under Rule 6%er number 03285,
and can clarify whether tH&lagojevi¢ testimony should be evaluated as written evidemceso
an associated exhibit. If it is the latter, theode&rcution should identify the correct exhibit
numbers in thdlagojevi¢ transcript to enable the Chamber to properly eatelihe associated

exhibits.

52. Inrelation to the exhibits with Rule @& numbers 02161 and 02163 the Chamber notes
that Cvijetin Ristanovi discussed these two exhibits during his cross-@ation in the
Popovi¢ et al. case and considers that they form an inseparablénaispensable part of the his
testimony and that failure to admit them would maleéd testimony and written statements
incomprehensible or of lesser probative valuerelation to the exhibit with Rule @&r number

02162, the Chamber notes that the exhibit on edeuatone-page vehicle record, and yet the

29 Decision on Third Motion, para. 11.
%0 The Prosecution has requested this transcript as 03259 (cieidand 03260 (redacted).
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witness was questioned about a two-page recordus,Timis exhibit will be denied without
prejudice until the Prosecution uploads both padssussed during by the witness, and

reapplies for its admission.

53.  Additionally, in relation to Hafiza Saliho&i Semija Suli, Mejra MeSanowi, Mevlida
Bekti¢, Behara Krd4i, Hanifa Hafizové, Razija PasSagj Saliha Osmano$j KDZ568, Husein
Deli¢, Sehra IbiSev, Aima Gabelj¢, Rahima Malké, Samila Safinovi¢, and Amer Malagi the
Prosecution has only listed as their associateib#stihe title “92bis package”. The “92is
package” that was provided by the Prosecution éoGhamber for each witness includes the
statements to the Sarajevo or Tuzla Cantonal Colet, ICTY witness statements, and the
photographs accompanying the statements the wistagsment. Since the Trial Chamber is
admitting these witnesses’ “dfs packages” into evidence there is no need to atth@ih again
as associated exhibits. Therefore, the assocmbiits with Rule 65er numbers 13874,
04187, 04179, 04190, 04182, 04175, 04188, 0417836404176, 04185, 04174, and 04178

will be denied.

54. The Chamber notes that the proposed associateditsxtisted for the following
witnesses are records, photographs, maps, or glsethat were shown to the witnesses during

their testimony in prior cases:

» DraZzen Erdemovi(Rule 65ter number 03078, 03082);
» KDZz063 (Rule 6%er number 02748);

« KDZ065 (Rule 65er number 02798 03087);

» KDZ107 (Rule 65er number 02739);

e Mevludin Ori (Rule 65ter number 03192);

» Damjan Lazarevi (Rule 65ter number 02882, 02972);
» KDZ186 (Rule 65er number 02700);

* Milorad Bir¢cakovi (Rule 65ter number 02878);

» Vicentius Egbers (Rule @&r numbers 03065, 03207);
* Milenko Pepé (Rule 65ter numbers 02748, 03207);

» KDZz425 (Rule 65er numbers 02766, 02767);

» KDZ508 (Rule 65er number 02655);

* Milenko Tomi (Rule 65ter number 02156).

55.  While providing their testimony, the witnesses neatithese associated exhibits, and the

Prosecution also seeks the admission into evideht®e marked versions of the exhibits. The

%1 The Prosecution requested the admission of this assoeidi#it twice under KDZ065. The Chamber will deny
its admission into evidence.

Case No. IT-95-5/18-T 22 6 March 2012



60558

Chamber considers that the testimony of the wig®$s comprehensible without the original
versions of the exhibits, and that the admissidn &vidence of both the unmarked and the
marked-up versions of the exhibits is unnecessa@herefore, the unmarked exhibits will not be

admitted into evidence and the marked versionsbeilhssessed below.

56. The Prosecution has tendered the pseudonym slueetstiesses KDZ063 (Rule 6&r
number 03400), KDZ065 (Rule & number 03302), KDZ069 (Rule 8 number 03307),
KDZz070 (Rule 65er number 03309), KDZ107 (Rule @& number 03480), KDZ186 (Rule 65
ter number 03314), KDZ285 (Rule 6&r number 14077), KDZ407 (Rule 6ter number
03407), KDzZ425 (Rule 6%er number 03313), KDZ496 (Rule 6%r number 14185), and
KDZ508 (Rule 65ter number 03338), which were admitted in previous sasere the
witnesses had protective measures. The Chambeideos that the pseudonym sheets are
necessary for the identification of these witnesaed that they form an inseparable and
indispensable part of the witnesses’ testimonyesthassociated exhibits will be admitted into

evidence under seal.

57. The Prosecution has also requested the admission evidence of the following

associated exhibits:

(i) Stills from videos related to testimony of Drazerdémovi, KDZ063, Mevludin
Ori¢, Vicentius Egbers, Milenko PepiZoran Petrovi-Pirocanac, and KDZ425:
Rule 65ter numbers 02844, 03133, 03134, 03136, 03137, 0303840, 03141,
03142, 03143, 03144, 03931, 1358435967 14091, 14095, 15791, and 21196;

(i) Photographs related to testimony of Drazen Erdeéo¥iDzZ063, KDZ065,
KDz066, KDz069, KDz070, KDZ107, Damjan LazaréyiKDZ186, Milorad
Bir¢akovi¢, Vicentius Egbers, Mile JagjiKDZ407, KDZ425, Ostoja Stan&iJevto
Bogdanow, and [REDACTED]: Rule 65ter numbers 02749, 02756, 02782,
02800, 02822, 02866, 02904, 02905, 02906, 0291214202940, 02941, 02942,

%2 The Trial Chamber notes that the Prosecution haglliste Rule 65ter numbers or this exhibit (13594 and
14068). In ecourt both numbers show the same photograph. Ruurfiese of this decision, the Trial Chamber
will only refer to Rule 63er number 13594.

% The Trial Chamber notes that the Prosecution has listedRe 65ter numbers for this exhibit (13596 and
14067). In ecourt both numbers show the same photograph. Faurpiese of this decision, the Trial Chamber
will only refer to Rule 63er number 13596.

% The Prosecution requested the admission of this asso@ahibit in relation to both KDZ063 and KDZ425.
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03070, 03071, 03073, 03081, 03098, 03099, 031787W303303, 0331%, 03317,
03766, 03777, 14055, 14057, 14066, 14073, 1408284,414090, 14097, 14098,
14101, 14116° 14121, 14162, 14163, 14209, 14211, 14212, 1424691, 14699,
14701, 14702, and 14904;

(i)  Sketches related to testimony of KDZ070, Mevludm¢Oand Milenko Tomi: Rule
65 ter numbers 03191, 033f0and 14113;

(iv)  Maps related to testimony of KDZ066, Vicentius EgheMilenko Pepi, Zoran
Petrovi-Pirocanac, and KDZ508: Rule 68r numbers 02652, 02657, 03064, 14114,
14698, 14711, 14712, 14713, 14748, 14773, 1481820,415783, 15825, 15832,
and 19505;

(V) Transportation records related to testimony of [amjLazare\d, Milorad
Bir¢akovié, Ostoja Stanigi and Milenko Tomi: Rule 65ter numbers 02157,
021623 021633° 02595;° 02596, 14723, and 14725;

(vi) Letters and articles related to testimony of Zor@atrovi-Pirocanac, Zlatan
Celanové, and KDZ508: Rule 6%er numbers 02310, 02616, 02617, 02619, 02620,
02623, 03252, and 03410; and

(vii)  Official reports, orders, logs, notes, and statameglated to testimony of KDZ107,
Danko Gojkowt, Nebojsa Jerem Mevludin OrE, Mile Simané, Milorad
Bir¢akovi¢, Vicentius Egbers, Mile Jaiji Milenko Pept, Predrag Drind, Zoran
Petrovi-Piro¢anac, ZlatanCelanove, and Ostoja Stani&i Rule 65ter numbers
01880, 01881, 01895, 01897, 01982, 01987, 020598%2 02111, 02112, 02113,

% Admitted under seal in tHeopovic et al. case.

% In KDZ186's testimony, this exhibit was admitted undet beathe Prosecution did not request it to be admitted
under seal in the Motion. The Trial Chamber will therefadmit it under seal pending confirmation from the
Prosecution whether or not the exhibit should be admittedr wedd

37 Admitted under seal in tHeopovic et al. case.
3 As tendered under Damjan Lazarevi
39 As tendered under Damjan Lazarevi

“0 This exhibit is the same document as Rulete852164, which was also tendered under Ostoja StaniEhe
exhibit with Rule 65ter number 02164 has several pages missing in ecourt while the extitbiRule 65ter
number 02595 is the complete record. It is therefore onlgssecy to admit the exhibit with Rule &5 number
02595.

“1 The Prosecution requested the admission of this asedcexhibit in relation to both Milorad Bakovic and
Mile Janji.
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02177, 02184? 02185, 02186, 02187, 02191, 02200, 02202, 0222941 02244,
02245, 02246, 02247, 02248, 0228M2273* 02274, 02381° 02590% 03292,
03409, 03658, 0374%,and 03837.

58.  Having reviewed the proposed evidence, the Triarber notes that the above exhibits
were all discussed or marked by the witness duttirag witness’s testimony. In that regard,
those exhibits form an inseparable and indispergadit of the witness’s testimony, and failure
to admit them would make said testimony incomprsii#e or of lesser probative value. The

Trial Chamber will therefore admit these exhibitievidence.

59. The Chamber notes that the Prosecution has tendewedal of these associated exhibits
twice, with two different witnesses. In additiamnumber of these associated exhibits are very
large, but only one or two pages of the exhibiteMdiscussed by the witness. In relation to the
former, and in order to prevent repetition, the @har will only admit those associated exhibits
once. In relation to the latter, the Chamber atersi that only the pages of the large exhibit that
were discussed by the witness form an inseparatdeirsdispensable part of that witnesses
testimony. Therefore, and in order to minimise adenission of any unnecessary and irrelevant

material, it will only admit those parts actuallgclissed by the relevant witness.

60. Therefore, the Chamber will admit into evidenceyomhce the associated exhibit with
Rule 65ter number 02184, which is listed twice under Ostd@nt, and Rule 65er 03743,
which is listed twice under Danko Gojkdvi The associated exhibit with Rule &% number
02269 is a nine-page “Military Prosecutor's Officeglain Staff of the Armed Forces of
Republika Srpska, Guidelines for Determining thateCia for Criminal Punishment”, but
Predrag Drint was only questioned on three paragraphs foundages 7-9. Therefore, only

those three pages will be admitted. The assocatbibit with Rule 65er number 02273 is a

“2 The Prosecution requested the admission of this assd@ahibit twice under Ostoja Stagisi

3 The Trial Chamber notes that only pages 7-9 are relésahe witness’s evidence and only those pages will be
admitted.

4 The Trial Chamber notes that only pages 1-3 are relévahe witness’s evidence and only those pages will be
admitted.

> In Predrag Driri’s testimony, this exhibit was admitted under seal but tleseRution did not request it to be
admitted under seal in the Motion. The Trial Chamber thidrefore admit it under seal pending confirmation
from the Prosecution whether or not the exhibit should betsgtiminder seal.

“6 The Prosecution requested the admission of this associetéteén relation to both KDZ107 and Milenko
Pept. The Trial Chamber also notes that the B\C\S versioaconrt is a 43-page health log while the English
version is two pages. The Prosecution will need to uploacetbéeant pages of the B\C\S version.

*" The Prosecution requested the admission of this assteahibit twice under Danko Gojk@vi
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44-page Official Gazette, but Zoran PetteRirocanac was only questioned about the first three
pages and, therefore, only the first three pagdsb&iadmitted. The associated exhibit with
Rule 65ter number 03099 is a 78-page photograph compilatamk tin which the photographs
on pages 43 and 60 were discussed by Mile daoiily those pages will be admitted. The
associated exhibit with Rule &8 number 03931 is a 76-page “Road Book” of maps and
photographs. Zoran PetréovPirocanac discussed only the photographs on pages 166584,
and 65, and thus only those pages will be admitt€de associated exhibit with Rule &%
number 02156 as tendered in relation to Mitar Lemiaris a 606-page transport record, but
Mitar Lazarevt was questioned on two pages of this record, ahdtbase two pages should be
admitted. However, based on the records in ecthetTrial Chamber was unable to accurately
determine which two pages were put to the witnelise Prosecution will need to identify and

resubmit the relevant two pages.

61. Rule 65ter number 04171 is a sketch by Milenko TémHowever, in ecourt, the sketch
is followed by what looks to be a transportatiooorel. The Trial Chamber will thus deny the
exhibit without prejudice until the Prosecution agudls the sketch as a separate exhibit in ecourt,

and reapplies for its admission.

62. The exhibits with Rule 6%er numbers 03148 and 03149 are photographs of extyemel
poor quality. The Trial Chamber will thus deny gheexhibits without prejudice until the

Prosecution uploads better quality photographsreagplies for their admission.

63. The Prosecution also requests the admission intteeee of a number of associated
exhibits which, following their analysis togetheithwthe witnesses’ written evidence, the Trial
Chamber has determined do not form an inseparatdeiradispensable part of the previous
testimony or written statements of Drazen ErdehokDZ063, KDZ065, KDZ066, KDZ070,
Sretko Acimovi¢, Danko Gojkow, Nebojsa Jererdj Meviludin Org, Cvijetin Ristanou,
Damjan Lazarevi Mile Simané, KDZ186, Mitar Lazarewi, Vicentius Egbers, Mile Jaiji
Zlatan Celanovié, KDZ425, Ostoja Stani&j KDZ508, and [REDACTED]. The exhibits with
Rule 65ter numbers 01999, 02050, 02051, 02052, 02053, 02WRK5, 02056, 02057, 02058,
02106, 02156° 021607° 02164, 02172° 02233°! 02278, 02597, 02615, 02621, 02735, 02841,

“8 As tendered under St Ac¢imovic.
9 As tendered under Damjan Lazarevi

0 The Prosecution requested the admission of this assoaatebiit in relation to Srkko Aéimovié, Mitar
Lazarew€, and Milenko Tomi.
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02868, 03054, 03072, 03076, 03171, 03339, 03468403507, 03657, 03659, 03745, 03746,
03747, 03748, 03749, 03750, 03751, 03752, 03758033755, 03756, 03757, 03758, 03759,
03760, 03761, 03762, 03763, 03840, 03911, 1411F,14i03 are either not discussed by the
relevant witness in his or her written evidencewere so briefly referred to that the Chamber
considers that the associated exhibit does not &ornmseparable and indispensable part of that
witness’s evidence, and the evidence will not bezancomprehensible or of lesser probative
value if the associated exhibit is not admitted ievidence. Thus, the Prosecution’s request to

admit these associated exhibits will be denied.

64. The Chamber notes that there are a number of assdcexhibits listed in the above
paragraph which the Prosecution tendered with plaltivitnesses. In those instances, for the
reasons provided, the Chamber has determined hiese tassociated exhibits do not form
inseparable and indispensable parts of the wrdtedence of either of the witnesses in relation
to which they were tendered. The relevant portiointhe associated exhibits with Rule &5
numbers 02534, 03256, 03257, 03799, and 03800 ve=@ directly into record during the
witness’s testimony and, thus, the written evidetzewhich they relate will not become
incomprehensible or of lesser probative value witltbe associated exhibits. The Prosecution
seeks the admission of associated exhibits witle BBter numbers 03084, 03085, and 03086 in
connection with previous testimony of KDZ065, anssa@ciated exhibits with Rule 6ter
numbers 14112 and 14115 in connection with the ipusvtestimony of Meviludin Oti
However, the Chamber could not identify these dasedt exhibits in the relevant witness’s
testimony, and, thus, the evidence will not becamaemprehensible or of lesser probative value
if these associated exhibits are not admitted. tRerreasons stated above, the Prosecution’s

request for the admission into evidence of thesea@ated exhibits will be denied.

65. Furthermore, the Chamber has been unable to andilgseontents of several proposed

associated exhibits for the following reasons:

() Rule 65ter numbers 03340 and 3508%re exhibits for which there is no English

translation in ecourt;

*1 The Prosecution requested the admission of this assbeisiébit in relation to both Neboj$a Jerémnd Ostoja
Stanisg.

2 The Trial Chamber notes that the Prosecution has listedRe 65ter numbers for this exhibit (03361 and
35009). 03361 does not appear to be uploaded in ecourt, 808 85a Notebook written in B\C\S with no
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(i) Rule 65ter numbers 04761 and 31050 do not appear to have lpgeaded into

ecourt;

(i) Rule 65ter numbers 01894 and 14076 as uploaded in ecourharehe exhibits

discussed during Zlatabelanovi or KDZ285'’s testimony, respectively;

(iv) Rule 65ter number 03197 is listed in the Motion for Drazen Erdeméws “Video
still of Zivanovi¢, Mladi¢ and a third man called ‘Cico’ from $(Babotage Unit with
UN beret under belt”. In ecourt, the exhibit thapears is a hand-drawn sketch done

by Mevludin Ort;

(v) Rule 65ter number 40093 is listed in the Motion under Slobodétojkovt as
“Transcript of video shot by Slobodan Stojksvi The Rule 63er number 40093

does not appear to have been uploaded in ecourt;

(vi) Rule 65ter numbers 40018% 40012, 40027, 40096, 40206, 40207, and 45236 are
videos that cannot be found in ecourt, and the Gearwas not provided with copies

of these videos for review;

(vii) Rule 65ter number 04172 is a “List of conscripts”, and thegksh version does not

correspond to the B\C\S version;

(viii) Rule 65ter number 03199 is a 166-page photograph book. &thgit was presented
to multiple witnesses whose written evidence thar@ier will, as indicated above,
admit>®> However, the Trial Chamber was unable to deteemivhich of the
photographs in the book correspond to each of ibeess’s evidence because, among

other things, neither the page numbers nor the BiRNbers match.

66. The admission into evidence of these associatediexhs denied without prejudice.

The Prosecution may reapply for their admissioaraftuploads the correct exhibits into ecourt

English translation. For the purposes of this decision;Ttiked Chamber will only refer to Rule 6&r number
35009.

3 This Rule 6%er number is also listed under Mevludin Osds “Hand-drawn sketch of a map of Bratunac, drawn
and signed by the witness”, which is the document foundaargcand which has already been denied admission
into evidence.

5 The Prosecution requested the admission of this asdcexhibit in relation to Mevludin @i Vicentius
Egbers, Zoran PetraPirotanac, and KDz425.

5 KDZ039, KDZ070, KDZ107, Damjan LazaréyiMile Janiji, and ZlatarCelanovi.
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and provides the videos to the Chamber so thanitverify whether they meet the requirements
for admission. With regard to Rule & number 40093, the Prosecution should identify whic
associated exhibit relates to that specific Ruléebfumber, and ensure the correct associated
exhibit is uploaded in ecourt. With regard to #esociated exhibit with Rule @6r number
03199, the Prosecution should identify the photogsadiscussed by each witness and upload
them individually on ecourt.

I1l. Disposition

67. Accordingly, pursuant to Rules 54, 89, and 2 of the Rules, the Trial Chamber
hereby:

A. GRANTS the Prosecution’s request for leave to reply ® Mtcused’s Partial

Response as defined in paragraph 7 above;
B. GRANTS the MotionIN PART andORDERS that:

1. Vicentius Egbers’ prior testimony is admitted inéwidence without
requiring the witness to appear for cross-exanonatiand the
supplemental statement tendered by the Accusaovsspnally admitted
subject to the Accused obtaining the required FP2dis(B) attestation

for the supplemental statement;

2. The written statements and/or transcripts of ptestimony of Drazen
Erdemové, KDZ063, KDZ065, KDZ066, KDzZ069, KDZ070, Siko
Acimovi¢, KDZ107, Danko Gojkowi, NebojSa Jererdj Mevludin Ort,
Cvijetin Ristanow, Damjan Lazare¢i Ahmo Hast, Mile Simang,
Mirsada Malagi, KDZ186, Milorad Bitakovi, Rajko Babt¢, Mitar
Lazarev¢é, Dragan Jou, Vicentius Egbers, KDZ265, Tanacko T@ni
KDZz285, Mile Janjt, Milenko Pept, Predrag Drirti, Zoran Petrowi-
Pira¢anac, ZlatarCelanovi, KDZ407, KDZ425, Ostoja Stan&iVeljko
Ivanovié, Jevto Bogdano¥j KDZ496, KDZ508 (under seal), Milenko
Tomi¢, Hafiza Salihowt, Semija Sulg, Mejra MeSanowi, Mevlida
Bektic, Behara Krd4, Hanifa Hafizow, Razija PaSagj Saliha
Osmanow, KDZ568, Husein Defi Sehra Ibisevi Alma Gabelj,
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Rahima Malké, Samila Salinovi¢, and Amer Malagi are admitted into

evidence without requiring the witnesses to apf@across-examination;

3. The Prosecution shall, as soon as possible, prahieeRegistry with a
confidential version of the transcripts admittetbiavidence, as well as a
public, redacted version of the same, ensuringréldaction of both the
testimony given in private session and any redastardered by the Trial

Chamber irKrsti¢, Blagojevi¢ and Joki¢, andPopovic¢ et al;

4. The written statements of Desimiukanoveé, [REDACTED], and
Slobodan Stojkovi are provisionally admitted into evidence, subject
the Prosecution obtaining the required RulebB®B) attestation for the

statements;

5. KDZ039, KDZ122, KDZ229, KDZ284, KDZ329, KDZ333, K351,
KDz360, and KDZ556 shall appear for cross-examamatand their

evidence presented in accordance with Rule92

6. The confidential associated exhibits with Rulet&5numbers 03302,
03307, 03309, 03310, 03311, 03313, 03314, 03338)M303407, 03480,
14077, and 14185 are admitted into evidence uradr s

7. The associated exhibits with Rule &% numbers 02381 and 14110 are
admitted under seal pending confirmation from thesBcution whether

or not the exhibits should be admitted under seal;

8. The associated exhibits with Rule &% numbers 01880, 01881, 01895,
01897, 01982, 01987, 02059, 02085, 02111, 02112, R)D2157, 02161,
02162 (tendered under Damjan Lazaégv02163, 02177, 02184, 02185,
02186, 02187, 02191, 02200, 02202, 02239, 0224244202245, 02246,
02247, 02248, 02269 (pages 7-9 only), 02273 (pag8sonly), 02274,
02310, 02590, 02595, 02596, 02616, 02617, 0261RMD2623, 02652,
02657, 02749, 02756, 02762, 02800, 02822, 02848K&2D2868, 02904,
02905, 02906, 02912, 02914, 02940, 02941, 0294% 433070, 03071,
03073, 03081, 03098, 03099 (pages 43 and 60 o00AB)33, 03134,

Case No. IT-95-5/18-T 30 6 March 2012



10.

11.

12.

13.
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03136, 03137, 03138, 03140, 03141, 03142, 0314344933178, 03179,
03191, 03252, 03292, 03303, 03317, 03409, 034165 D3743, 03766,
03777, 03837 03931 (pages 16, 52, 56, 64, and B5, dA8594, 13596,
14055, 14057, 14066, 14073, 14082, 14084, 1409191414095, 14097,
14098, 14101, 14113, 14114, 14121, 14162, 14168)944211, 14212,
14246, 14691, 14698, 14699, 14701, 14702, 1471M 2404713, 14723,
14725, 14748, 14773, 14818, 14820, 14904, 157881515825, 15832,
19505, and 21196 are admitted into evidence;

The admission into evidence of associated exhwWith Rule 65 ter
numbers 03148 and 03149 is denied without prejudidgject to the
Prosecution uploading better quality photographs eoourt, and

reapplying for their admission into evidence;

The admission into evidence of associated exhibibh iRule 65 ter
number 04171 is denied without prejudice subjecth® Prosecution
uploading only the single page sketch in ecourtl eeapplying for its

admission into evidence;

The admission into evidence of associated exhibih iRule 65 ter
number 03192 as tendered with Drazen Erdeéniwidenied without
prejudice subject to the Prosecution identifying ttorrect Rule 6%er

number, and reapplying for its admission into enie

The admission into evidence of associated exhibih iRule 65 ter

number 02156 as tendered with Mitar Lazateis denied without

60550

prejudice subject to the Prosecution identifying tlorrect two pages used

in Mitar Lazarew’s prior testimony and uploading those in ecouni a

reapplying for their admission into evidence;

The admission into evidence of associated exhiwith Rule 65ter

numbers 01894, 02158, 02159, 02160, 02162 (tendemeldr Cvijetin
Ristanov¢), 03177, 03180, 03199, 03285, 03286, 03287, 0333809,
04172, 04173, 04174, 04175, 04178, 04179, 041818544186, 04187,
04188, 04190, 04761, 13874, 14076, 31050, 3500%1.@21@0012, 40027,
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40093, 40096, 40206, 40207, and 45236 is denietowit prejudice
subject to the Prosecution identifying the corrassociated exhibits,
uploading them in ecourt, and reapplying for thaoimission into

evidence;

C. REQUESTS the Registry to assign exhibit numbers to the Eidithat have

been admitted into evidence;

D. POSTPONESthe determination of the admission into evidencéhefprevious
transcripts and associated exhibits of KDZ039, KRZ1KDZ229, KDZ284,
KDZz329, KDzZ333, KDz351, KDZ360, and KDZ556 until cu time as the

witnesses are brought to give evidence before tiarber; and

E. DENIES the Motion in all other respects.

Done in English and French, the English text bainthoritative.

4

Judge O-Gon Kwon
Presiding

Dated this sixth day of March 2012
At The Hague
The Netherlands

[Seal of the Tribunal]
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