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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (iunal”) is seised of the “Prosecution
Request for Certification to Appeal Judgement ofjéittal Under Rule 9&is’, filed by the
Office of the Prosecutor (“Prosecution”) on 3 J2@12 (“Request”), and hereby issues its

decision thereon.

|. Background and Submissions

1. On 11 June 2012, the Accused and his Legal Adwissate oral submissions pursuant to
Rule 98bis of the Rules of Procedure and Evidence (“Rulest)d judgement of acquittal on
each of the eleven counts in the Third Amendedctmint (“Indictment”) (“98bis Motion”).!

On 28 June 2012, the Chamber partially granted 38ebis Motion and entered an oral
judgement of acquittal with respect to Count 1h# tndictment (“Judgement of Acquittaf).
Count 1 of the Indictment relates to the crime eharide, which is alleged to have been
committed against the Bosnian Muslim and/or Bosi@@amat groups in several municipalities in
Bosnia and Herzegovina between 31 March and 31 rbleee1992

2. The Prosecution argues that the Chamber made efdasv and/or fact by (i) adding
elements to the definition of genocide, (ii) in@mtty applying additional elements of genocide
and of joint criminal enterprise liability, andi)iapplying the incorrect Rule %8s standard to
assess the evidenteFor those reasons, the Prosecution notes théll iile an appeal before
the Appeals Chamber against the Judgement of Aafipitrsuant to Rule 108 of the Rufesn

the Prosecution’s submission the Judgement of Akjutonstitutes a “judgement” for the
purposes of Rule 108 which in turn means that tlesdtution can appeal it without requesting
leave to do so from the ChamiSern support, the Prosecution cites to the “plainguage” of
the Statute of the Tribunal (“Statute”), the Rulasd two Trial Chamber decisions, rendered in

the Blagojevi: andJelisi¢ cases respectively.

Hearing, T. 28569-28626 (11 June 2012).
Hearing, T. 28774 (28 June 2012).
Indictment, paras. 36—40.

Request, paras. 2, 5.

Request, paras. 1, 3.

Request, para. 3.

Request, para. 3, citirgrosecutor v. Jeligi Case No. IT-95-10-T, Oral judgemesx proprio motgoursuant to
Rule 98bis, T. 2334, 2341 (19 October 1999) aRcbsecutor v. Blagojeviand Jok#, Case No. IT-02-60-T,
Decision on Request for Certification of Interlocutory Adpafahe Trial Chamber’s Judgement on Motions for
Acquittal Pursuant to Rule 98s, 23 April 2004 (Blagojevi Decision”), paras. 11-13.
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3. Notwithstanding this position, the Prosecution sitbnthat it filed the Request to
“preserve its right to appeal the Judgement of Atajushould the Appeals Chamber consider
that there is no appeal as of right from a judgdamersuant to Rul88 bisand that certification
is required under Rule 73(BY".In that regard the Prosecution acknowledgesttteae is some
authority which suggests that an appeal againstla 88bis acquittal may proceed through the

Rule 73(B) certification procedure.

4, In the alternative, if certification is requiredhet Prosecution submits that the
requirements for certification pursuant to Rule B)3have been méf. In support, the
Prosecution argues that the Judgement of Acquftiatessarily significantly affects the
outcome of the trial because it constitutes a findgiement on Count 1*! It also contends that
an immediate resolution by the Appeals Chamber evondterially advance proceedings and
that if the Chamber erred in dismissing Count &t #rror should be corrected no\. In its
submission this would avoid the prospect of a leypgetrial at the conclusion of the trial if the
Appeals Chamber were to determine that the Chambed in entering a Judgement of
Acquittal on Count 1 under Rule 8"

5. On 9 July 2012, the Accused filed his “Respondertisecution Request for Certification
to Appeal Judgment of Acquittal on Count One” (“Resse”). He does not oppose the Request
and agrees that the issue raised in the Judgenfericguittal meets the criteria for
certification™* In his submission it would be more expeditioustfe issue to be resolved now
rather than on appeal from a final judgement arat the Prosecution’s appeal could be
addressed at the same time as his appeal agan€&htimber’s 98is decision with respect to
Count 11 of the Indictmerit.

8 Request, para. 1.

® Request, para. 4, citingrosecutor v. Bfanin, Case No. IT-99-36-T, Oral Decision Granting Certifizaton
3 December 2003, T. 23122Bf7anin Decision”); Prosecutor v. Bfanin, Case No. IT-99-36-A, Decision on
Interlocutory Appeal, 19 March 2004 (“Banin Appeal Decision”), para. Brosecutor v. KrajiSnikCase No.
IT-00-39-AR9®is.1, Decision on Appeal of Rule B8 Decision, 4 October 2005 KftajiSnik Decision”),
para. 2.

9 Request, paras. 2, 5.

! Request, para. 2.

12 Request, paras. 2, 6-8.
13 Request, paras. 2, 6-8.
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1. Applicable Law

6. Decisions on motions other than preliminary motiactgallenging jurisdiction are
without interlocutory appeal save with certificatiby the Trial Chambéf. Under Rule 73(B)

of the Rules, a Trial Chamber may grant certifmatio appeal if the said decision “involves an
issue that would significantly affect the fair aexpeditious conduct of the proceedings or the
outcome of the trial, and for which, in the opiniof the Trial Chamber, an immediate

resolution by the Appeals Chamber may materialiyaade the proceedings”.

7. A request for certification is “not concerned wivhether a decision was correctly
reasoned or not”. Furthermore, it has previously been held thaefewhen an important point
of law is raised [...], the effect of Rule 73(B) spreclude certification unless the party seeking
certification establishes that both conditions saéisfied”'® Under Rule 73(C), requests for

certification must be filed within seven days ofemithe decision was filed or delivered.

8. Pursuant to Rule 108 of the Rules, a party seekirappeal a judgement is required to
file a notice of appeal “not more than thirty ddysm the date on which the judgement was
pronounced”. Article 25(1) of the Statute providleat the Appeals Chamber shall hear appeals

from persons convicted by the Trial Chambers anftbe Prosecutor on the following grounds:
(a) an error on a question of law invalidating deeision; or
(b) an error of fact which has occasioned a misagerof justice.

[1l. Discussion

9. The Request has been filed by the Prosecution gitopbreserve its right to appeal the
Judgement of Acquittal in the event that the Appdahamber finds that certification by the
Chamber is necessary pursuant to Rule 73(B).

4 Response, paras. 1-2.
! Response, para. 2.
16 seeRules 72(B), 73(C) of the Rules.

17 Prosecutor v. Milutinow et al, Case No. IT-05-87-T, Decision on LakiMotion for Reconsideration of Trial
Chamber’s Decision on Motion for Admission of Documents fien Table and Decision on Defence Request
for Extension of Time for Filing of Final Trial Brief 2 July 2008, para. 4®rosecutor v. Milutinov et al,
Case No. IT-05-87-T, Decision on Defence ApplicationGertification of Interlocutory Appeal of Rule ¥s
Decision, 14 June 2007, para.Rrosecutor v. Popoyiet al, Case No. IT-05-88-T, Decision on Nikbland
Beara Motions for Certification of the Rule §RaterMotion, 19 May 2008, para. 1€rosecutor v. Popoviet
al., Case No. IT-05-88-T, Decision on Motion for Certificatiof Rule 9&is Decision, 15 April 2008, para; 8
Prosecutor v. S. MiloSe¥i Case No. IT-02-54-T, Decision on Prosecution Motion fortifleation of Trial
Chamber Decision on Prosecution Motion ¥air Dire Proceeding, 20 June 2QQiara. 4.

Prosecutor v. Halilowi, Case No. IT-01-48-PT, Decision on Prosecution RequestCertification for

Interlocutory Appeal of “Decision on Prosecutor’s Moti®eeking Leave to Amend the Indictment”, 12 January
2005, p. 1.

18
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10.  As noted by the Trial Chamber in a decision rendiénetheBlagojevi: case, the “effect
of granting, in whole or in part, a motion pursuemRule 9&vis of the Rules is that a judgement
of ‘acquittal’ is entered®® Granting a motion under Rule 38s and thereby entering a
judgement of acquittal at the Rule ®8 stage has the same practical effect as entering a
judgement of acquittal at the end of the trial frarhich there is an automatic right of appeal
under Rule 108. In that sense, such a judgemamotabe considered a decision, which
requires certification before an interlocutory agipean proceed pursuant to Rule 73{B).
Accordingly, as thélagojeve Trial Chamber held, it is under Rule 108 that apesgb from “a
judgement including a judgement rendered purswaRule 98bis’ should be brought® This is

to be contrasted with a decision to dismiss a R@léis motion, which does not involve the
Chamber rendering a judgement on the guilt of aused, and remains a decision, from which
certification is required in order to appéalAs the Appeals Chamber has held, all interlogutor
appeals are subject to the certification procedumeler Rule 73, including denials of a

Rule 98bis motion for acquittaf®

11. In the event that the Appeals Chamber disagreds tis finding, and determines that
certification is required by the Chamber before 3hdgement of Acquittal can be appealed, the
Chamber will, in the interests of judicial economaddress the test for certification. With
respect to the first limb of the test for certitiom, namely whether the Judgement of Acquittal
involves an issue that would significantly affetietfair and expeditious conduct of the
proceedings or the outcome of the trial, the Chamioges that if the Prosecution is not given
the opportunity to appeal at this stage, the Juégemf Acquittal will represent the final ruling
on Count 1 of the Indictment. Such a final deteation on the guilt of the Accused with
respect to Count 1 of the Indictment clearly ines\an issue which affects the outcome of the

trial and therefore the first limb of the test @artification has been met.

12.  With respect to the second limb of the test fotifieation, the Chamber must assess
whether an immediate resolution by the Appeals QGiaarof whether this Chamber erred in fact
and/or law by entering the Judgement of Acquittauld materially advance the proceedings.

The Chamber considers that an immediate resolatidhis question by the Appeals Chamber

9 Blagojevi Decision, paras. 10-11, 13 (emphasis in original).

20 Blagojevi: Decision, para. 10.

% Blagojevi: Decision, para. 13. The Chamber observes that, whilBrifanin Trial Chamber certified an appeal
against a judgement of acquittal entered pursuant to Ruleis9&he issue of whether such certification was
required under the Rules was not specifically considered inctse:SeeBrdanin Decision; Brdanin Appeal
Decision, para. 1.

22 prosecutor v. HadZihasan@vand Kubura Case No. IT-01-47-T, Decision on the Request for Qeatibn to
Appeal the Decision Rendered Pursuant to Rulbi®8f the Rules, 26 October 2004, p. 3.

2 Krajignik Decision, para. 5.
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will have an impact on the evidence that is to tesented during the defence case and will also
avoid the prospect of a partial re-trial if the Ayaps Chamber later finds that the Chamber erred
in entering the Judgement of Acquittal. Accordindhe Chamber finds that resolution of that

issue now by the Appeals Chamber will materiallyaatte the proceedings and that the second
limb of the test for certification has been met.

IV. Disposition

13.  Accordingly, the Chamber, pursuant to Rule 54 aB(CY of the Rules hereby:

(a) DENIES the Request; and

(b) DECLARES that the requirements for certification to appeader Rule 73(C) are
met.

Done in English and French, the English text baiathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this thirteenth day of July 2012
At The Hague
The Netherlands

[Seal of the Tribunal]
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