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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons

Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘fuinal”) is seised of the “73rd Motion for
Finding of Disclosure Violation (July 2012)", filday the Accused on 30 July 2012 (*“Motion”),

and hereby issues its decision thereon.

. Submissions

1. In the Motion, the Accused argues that the Offitéhe Prosecutor (“Prosecution”) has

violated Rule 68 of the Tribunal’s Rules of Procedand Evidence (“Rules”) in relation to its

failure to disclose voluminous material which ie thccused’s submission contains “items of an
exculpatory nature” (“Documents®).The Documents were found in a batch of matetaes!

by Serbian authorities and handed over to the Bubis® in January and March 2010 (“Seized
Material”)? The Accused notes that the Chamber has previcsly that the Prosecution

violated its disclosure obligations with respectthe late disclosure of the Seized Material

which included some items found to be potentiakigugpatory in naturé.

2. The Prosecution identified that the Documents wertentially subject to lawyer-client
privilege and isolated them from the Seized Matgrending determination of their privileged
status’ On 18 November 2011, the Prosecution filed a onotiith the Appeals Chamber
seeking the appointment of independent counseéw@w the Documents to determine their
privileged status, but the Appeals Chamber on {6202 instead decided to request the
President of the Tribunal to appoint a Judge fis fflurpose. The Documents are currently

being reviewed for lawyer-client privilege by thedge appointed by the Presidént.

3. The Accused contends that the Prosecution violRiglé 68 of the Rules by failing to
seek an independent review of the privileged stafudie Documents as soon as practicable,
given that it waited for more than 18 months befdoing so’ In the Accused’s submission
since the Seized Material was “replete with excidpamaterial”, the Prosecution “should have

been more diligent in obtaining a determinationtlué privileged status” of the Documents

Motion, para. 2.

Motion, para. 2.

Motion, para. 2, and the two decisions cited therein.

Motion, para. 3.

Motion, para. 3 citingProsecutor v. Popovwiet al Case No. IT-05-88-A, Decision on Prosecution Motion for the
Appointment of Independent Counsel to Review Material mRistdy Subject to Lawyer-Client Privilege,
16 July 2012 (public redacted versionlp¢povi: Decision”), paras. 1-3, 8.

Motion, para. 3See Prosecutor v. Popdvet al Case No. IT-05-88-A, Order Assigning a Judge to Review
Material Potentially Subject to Lawyer-Client Prigks 26 June 2012 (confidential).

Motion, para. 4.
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which were also handed over as part of the Seizatkfidl® The Accused argues that he was
prejudiced by this delay given that he was requiceconduct all his cross-examination and will

be required to proceed with his defence case with@uDocuments having been discloSed.

4. As a remedy the Accused requests a specific finthatthe Prosecution violated Rule
68 of the Rules by failing to seek review of thévilgged status of the Documents as soon as
practicable® He also requests the Chamber to delay the comeneent of the Srebrenica

component of the defence case until the Documenis heen reviewed and disclosed.

5. On 3 August 2012, the Prosecution filed the comfidé “Prosecution’s Response to
Karadzt's 739 Motion for Finding of Disclosure Violation (July022) and Request to
Reclassify the Motion as Confidential” (“Response”)t submits that the Motion should be
dismissed on the basis that neither the Prosecntiothe Accused has seen the Documents and
that therefore it cannot be determined whether steyuld be subject to disclosdfe.In the
Prosecution’s submission, the Chamber would be lanabdetermine whether the Documents
are potentially exculpatory until the reviewing gadhas determined whether or not they are

subject to lawyer-client privileg¥.

6. The Prosecution further argues that if the Docusian¢ found by the reviewing Judge
to be subject to lawyer-client privilege, they wabulot be subject to disclosure and the Motion
would be moot? The Prosecution also contends that the remedghsday the Accused is
inappropriate and based on speculation given tedtannot show he has been prejudiced by

the non-disclosure of material that he has no lasissert is exculpatory®.

7. The Prosecution also seeks reclassification ofMioéion as confidential, given that it
discloses the name of the person who was in pdeses$ the Documents which could be
subject to lawyer-client privilege and where thegrevfound® The Prosecution observes that

this information was redacted by the Appeals Chamlten it issued thBopovi Decision and

8 Motion, para. 5.

° Motion, para. 5.

19 Motion, paras. 7, 11.
™ Motion, paras. 8, 11.
12 Response, paras. 1-2.
13 Response, para. 3.

4 Response, para. 4.

!5 Response, para. 5.

6 Response, paras. 6-9.
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that the Motion could frustrate efforts to keepstlimformation confidential if it remained

public’

1. Applicable Law

8. Rule 68 of the Rules imposes a continuing obligatia the Prosecution to “disclose to
the Defence any material which in the actual kndgée of the Prosecutor may suggest the
innocence or mitigate the quilt of the accused @ieca the credibility of Prosecution
evidence™® In order to establish a violation of this obligat by the Prosecution, the Accused
must “present @rima faciecase making out the probable exculpatory or ntitiganature” of

the materials in questidn.

9. Rule 68bis provides that a Trial Chamber maypprio motuor at the request of either
party, decide on sanctions to be imposed on a pdntgh fails to comply with its disclosure
obligations under the Rules. In determining thprapriate remedy (if any), the Chamber has to

examine whether or not the accused has been preflitly the relevant breath.

[1l. Discussion

10. Given that the Documents have not yet been seeaithgr of the parties let alone
reviewed to determine whether or not they are stibbgelawyer-client privilege, the Chamber is
unable to assess whether they are potentially pataly and thus subject to disclosure under
Rule 68 of the Rules. The Motion calls for spetiataas to the potentially exculpatory nature
of the Documents and a finding of violation underddR68 solely based on the Prosecution’s
delay in seeking an independent review of theivilpged status. Such a determination is
premature, particularly given the possibility thaeé Documents may not be disclosed to the
Accused at all if deemed to be subject to lawyartlprivilege. Accordingly, there is no basis
on which to make a finding that the Prosecutiorated its disclosure obligations under Rule 68

of the Rules or to delay the Srebrenica componfifisodefence case.

11. The Chamber notes that the Motion identified by edhe person who was in possession

of the Documents which may be subject to lawyesrtliprivilege, which is specifically the

" Response, para. 8.

18 Decision on the Accused’s Motion to Set Deadlines forclbsire, 1 October 2009, paras. 8, 19, citing
Prosecutor v. Blaskj Case No. IT-95-14-A, Judgement, 29 July 20@l458kic Appeal Judgement”), para. 267.

18 prosecutor v. Kordi and Cerkez,Case No. IT-95-14/2-A, Judgement, 17 December 2004, paga(“Kordi¢
and CerkezAppeal Judgement”).

? Kordi¢ and CerkezAppeal Judgement, para. 1 aski: Appeal Judgement, para. 268.

L Despite this conclusion, the Chamber notes its conceta hew long it took for the Prosecution to seek an
independent review of the privileged status of the Docunfelitsving their receipt in 2010. The reason for this
delay has not been addressed by the Prosecution.
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information the Appeals Chamber redacted from Bopovi Decision. In the interests of
conforming with the position of the Appeals Chamésito the necessary confidentiality of this

information the Chamber will reclassify the Motias a confidential filing.

IV. Disposition

12. For the foregoing reasons, the Trial Chamber, @nsto Rules 54, 68, and 6& of the
Rules, hereby:

a) DENIES the Motion; and

b) ORDERSthe Registry to reclassify the Motion as a conftagriiling.

Done in English and French, the English text beiathoritative.

T

Judge O-Gon Kwon
Presiding

Dated this twenty-first day of August 2012
At The Hague
The Netherlands

[Seal of the Tribunall]
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