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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Bersons
Responsible for Serious Violations of Internatiohlaimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”)ssised of the Accused’s “Motion to Subpoena
President Karolous Papoulias”, filed on 17 Augu&t 2 (“Motion”), and hereby issues its decision

thereon.

. Background and Submissions

1. In the Motion, the Accused requests, pursuant tte F4 of the Tribunal's Rules of
Procedure and Evidence (“Rules”), that the Chanibsue a subpoena compelling President
Karolos Papoulias to testify in his trial on 26 M@ar2013" He submits that President Papoulias
was the Foreign Minister of the Hellenic RepubliGrgece”) from 1993 until 1996, and as such
played a prominent role in peace negotiations isrand Herzegovina (“BiH9. Specifically,

the Accused submits that on 15 February 1994, sdi@n the shelling of the Markale market in
Sarajevo on 5 February 1994, he met with PresiBapbulias in Belgrade and told him that the
Bosnian Serbs were not responsible for the sheliimdy that they were ready to place their heavy
weapons under United Nations (“UN”) contfolThe Accused cites two more specific instances of
meeting with President Papoulias. First, on 3¢ 19194, during the Contact Group’s peace plan
negotiations where he allegedly expressed hisalésinegotiate for a peaceful settlement based on
the Contact Group’s plah.Second, on 5 June 1995, after the Bosnian Sethingd UN personnel
following the North Atlantic Treaty Alliance (“NATQ air strikes in May 1998. On that
occasion, the Accused submits, he told Presidgmitias that the Bosnian Serbs were entitled to
detain the UN personnel as prisoners of war antdtb@aNATO air strikes had rendered both the
UN and NATO into combatanfs.

2. The Accused argues that he has made reasonables etifo obtain the voluntary co-
operation of President Papoulias but has been oessful’ In support, he submits that following
the Chamber’s decision denying his motion for aps@ma to interview President Papoufiase

sent Greece a letter stating that he now intendesibpoena President Papoulias to testify in his

Motion, paras. 1, 32.

Motion, para. 2.

Motion, para. 3.

Motion, para. 4.

Motion, paras. 5, 26.

Motion, paras. 5, 26.

Motion, paras. 20-22.

Decision on Motion for Subpoena to Interview Presid@rblos Papoulias, 20 March 2012 (“First Decision”).
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trial but received no respon3e. Further, he argues that President Papoulias bEvant
information that is necessary to and can materashist the defence case, since he could testify as
to what the Accused told him during conversatidnsua the Markale market shelling, the Contact
Group peace process, and the detention of the Usbpeel’® Finally, the Accused argues that
President Papoulias’ testimony is necessary asoilldvbe more “trustworthy and of greater
weight” than the Accused’s public statements orséhof the Accused’s own associates, given
President Papoulias’ position and the fact thasgmke to the Accused in private meetihgsOn

the issue of whether the Tribunal may subpoendtiagsihead of state, the Accused refers to the
arguments he made earlier, in his “Reply Brief: Motfor Subpoena to Interview President
Karolos Papoulias” filed on 12 March 2012 (“ReptyMotion for Interview”) that heads of state

do not enjoy immunity from a subpoena of a Chanati¢he Tribunal?

3. On 31 August 2012, the Office of the Prosecutord@s@cution”) filed the “Prosecution’s
Response to Motion to Subpoena Karolos Papouli@gsb$ecution Response”) stating that while it
does not take a position on the Motion, it doesehasme observations on the relevance and
necessity of President Papoulias’ testimbhyAt the outset, the Prosecution submits that Beesi
Papoulias took part in meetings and discussions thié¢ Accused in a strictly diplomatic context
and without any actual direct knowledge concernyalleged crime¥. It further submits, with
respect to the Accused’s statements to Presidepboufas that the Bosnian Serbs were not
responsible for the shelling of Markale, that tleéiciting evidence that the Accused denied a crime
can hardly be said to materially assist him” andficmation of these statements without attestation
to their truth cannot be considered of substardgrakconsiderable assistance to the Accused’s
defence?® In relation to the Accused’s assertion regardiegstatus of the detained UN personnel
following the NATO air strikes, the Prosecution @eg that it is irrelevant and that there is
evidence in this case to the same efféctt also submits that the Accused’s claims regaydiis
desire to agree to the Contact Group’s peace pladuly 1994 are based on speculation, as

evidenced by the fact that he rejected the plaithe Prosecution concludes that the Accused has

° Motion, paras. 20-21.

9 Motion, paras. 23-27, 30.

™ Motion, paras. 28-29.

2 Motion, para. 31, citing Reply to Motion for Interview, agr9-15.
13 Prosecution Response, para. 1.

4 prosecution Response, para. 3.

!5 Prosecution Response, paras. 5-6.

' prosecution Response, para. 7.

" prosecution Response, paras. 8-9.
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failed to show that there is a good chance thatiéat Papoulias will be able to give information

that will materially assist the Accused’s ca3e.

4. Having been invited to respond to the MottdnGreece filed confidentially the “Response
of Greece to the Motion to Subpoena President karBhapoulias” on 13 September 2012 (“Greece
Response”), opposing the Motion on the basis thdails to satisfy the requirements for the
issuance of a subpoeffa. In support, Greece submits that while PresidesyioRBlias, in his
capacity as Foreign Minister, did meet with the és®d between January 1994 and June 1995,
these meetings were strictly in a diplomatic contxd that President Papoulias has “no direct
knowledge concerning the actual occurrence of thenes allegedly committed and the
circumstances surrounding thefl”. With respect to the Markale market shelling oF&bruary
1994, Greece submits that President Papoulias otais im position to know who was responsible
for it and thus it is not clear how his testimosydiirectly relevant to the ca&e.Referring to the
Accused’s earlier argument in his Reply to the Motfor Interview that if the Serbs had been
responsible for that shelling, the Accused wouldehaonfided that fact to Minister Papoulias,
Greece submits that it “obviously fails to stand teplegal scrutiny® With respect to the
relevance of peace negotiations, Greece submiysmgeon a decision from th8lobodan MiloSevi
case, that even if peace was the subject matteroo¥ersations, that fact is not relevant to
establishing that the Accused did not commit théerafes with which he is chargét. In
connection to the detention of UN personnel and tstatus, Greece argues that confirmation by
President Papoulias of the Accused’s statemerdlation thereto does not materially contribute to
clarifying that issue or the elements of cri?ﬁeAccordineg, Greece argues that the information
sought by the Accused does not pertain to any aeleigsue in this case and therefore, the Accused

has not met the legitimate forensic purpose remeére for the issuance of the subpoéha.

5. Greece also argues that the information sought fRmsident Papoulias is obtainable
through other means, as acknowledged by the Accisedelf, who only wants President

Papoulias to testify because he is said to be “nuoeelible” than the Accused’s own public

18 prosecution Response, para. 9.

9 Invitation to Greece Regarding Motion to Subpoena Presioios Papoulias, 23 August 2012.
%0 Greece Response, para. 23, 32-33.

L Greece Response, para. 14.

2 Greece Response, para. 15.

3 Greece Response, para. 15, referring to the Repyption for Interview, para. 26.

2 Greece Response, para. 16, cittmgsecutor v. Slobodan MiloSéyiCase No. IT-02-54-T, Decision on Assigned
Counsel Application for Interview and Testimony of TonyaiBland Gerhard Schréder, 9 December 2005
(“MiloSevié Decision”), para. 50.

5 Greece Response, para. 17.
% Greece Response, para. 18.
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statements on those issues or any other potentiaésses’ Accordingly, Greece contends that

the Accused has failed to show that the “last tésequirement of Rule 54 has been satisfied.

6. In relation to the issue of whether the Tribunas lhe power to issue a subpoena to a
current head of state, Greece argues that the Agp@Famber has left open the possibility that
certain categories of state officials enjoy immyrfibm subpoenas and that a serving head of state
would fall into this categor§® Greece further argues that issuing a subpoenafesident
Papoulias’ testimony would be a “disproportionateasure and an unnecessary intrusion on the

dignity of President Papoulias’ officé®.

Il. Applicable Law

7. Rule 54 of the Rules provides that a Trial Chamimary issue a subpoena when it is
“necessary for the purpose of an investigation har preparation or conduct of the trial”. A
subpoena is deemed “necessary” for the purposeillef 5 where a legitimate forensic purpose for

obtaining the information has been shown:

An applicant for such [...] a subpoena before or myrthe trial would have to
demonstrate a reasonable basis for his belief thete is a good chance that the
prospective witness will be able to give informati@hich will materially assist him in
his case, in relation to clearly identified issuelevant to the forthcoming tridt.

8. To satisfy this requirement of legitimate forensiopose, the applicant may need to present
information about such factors as the positionsl i the prospective witness in relation to the
events in question, any relationship that the veisnenay have had with the accused, any
opportunity the witness may have had to observeettevents, and any statement the witness has

made to the Prosecution or to others in relatictheéoevents?

9. Even if the Trial Chamber is satisfied that the legamt has met the legitimate purpose

requirement, the issuance of a subpoena may beprioayate if the information sought is

%" Greece Response, paras. 20-21.
8 Greece Response, para. 22.
9 Greece Response, paras. 25-26.
%0 Greece Response, para. 31.

1 Prosecutor v. Krsti, Case No. IT-98-33-A, Decision on Application for Subpeena July 2003 (Krsti¢
Decision”), para. 10Prosecutor v. Halilow, Case No. IT-01-48-AR73, Decision on the Issuance of Subpoena,
21 June 2004 Halilovi¢ Decision”), para. 6;MiloSevi Decision, para. 38.

%2 Halilovi¢ Decision, para. &rsti¢ Decision, para. 11¥ilo$evi: Decision, para. 40.
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obtainable through other mealis.Finally, the applicant must show that he has naasonable

attempts to obtain the voluntary co-operation efibtential witness and has been unsucce¥sful.

10.  Subpoenas should not be issued lightly as theylvsvihe use of coercive powers and may

lead to the imposition of a criminal sanctfnA Trial Chamber’s discretion to issue subpoenas,
therefore, is necessary to ensure that the comulsiechanism of the subpoena is not abused
and/or used as a trial tactit. In essence, a subpoena should be considered fanef last

resort’’

[1l. Discussion

11.  As stated abov& the Greece Response was filed confidentially. eimw, Greece did not
specify its reasons for the confidential statushef filing. Furthermore, the information containe

in the Greece Response is very similar to the médion contained in a submission Greece had
filed publicly on 17 February 2012, in responseh® Accused’s earlier motion for a subpoena to
interview President Papoulids. Accordingly, the Chamber sees no reason for thmee

Response to remain confidential and therefore fihdsit should be reclassified as public.

12. The Chamber also notes that it has previously detiie Accused’s request to subpoena
President Papoulias for an interview with his legdlviser on the basis that the information
President Papoulias may have had stemmed from r@reeeetings with the Accused and the
Chamber saw no need for the Accused’s legal adwseonduct a pre-testimony interview with

President Papoulid§. In denying this request, the Chamber did not neafiading on whether the

% Halilovi¢ Decision, para. MiloSevi: Decision, para. 41.

% Prosecutor v. Perigj Case No. IT-04-81-T, Decision on a Prosecution Motionl$suance of a Subpoena ad
Testificandum, 11 February 2009, paraPvpsecutor v. SimhaCase No. ICTR-01-76-T, Decision on the Defence
Request for a Subpoena for Withess SHB, 7 February paga, 3.

% Halilovi¢ Decision,para. 6;Prosecutor v. Bfanin and Talé, Case No. IT-99-36-AR73.9, Decision on Interlocutory
Appeal, 11 December 2002, para. 31.

% Halilovi¢ Decision, paras. 6, 10.

37 See Prosecutor v. Matti Case No. IT-95-11-PT, Decision on the Prosecution’s Aaldit Filing Concerning
3 June 2005 Prosecution Motion for Subpoena, filed confidentiallyearparteon 16 September 2005, para. 12.
“Such measures [subpoenas], in other words, shall be apygtied¢aution and only where there are no less intrusive
measures available which are likely to ensure the effbicth the measure seeks to produce”.

% See supraara 4.

% SeeResponse of Greece to the Motion for Subpoena to Intervievideneésarolos Papoulias, 17 February 2012.
See alsaMotion for Subpoena to Interview President Karolos PapquBiéslanuary 2012, in which the Accused
requested the Chamber to issue a subpoena compelling Prd3igeulias to submit to a pre-testimony interview
with his legal adviser.

“? First Decision, para. 12.
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Accused had met the requirements for issuing acergi’ The Chamber also did not address the

issue of whether acting heads of state enjoy imtpdrom subpoenas issued by the Tribufal.

13. The Chamber will now address the requirements ker issuance of a subpoena for
testimony. First, the Chamber finds that the Aecubas made reasonable efforts to obtain the

voluntary co-operation of President Papoulias sttheen unsuccessfdl.

14.  As stated above, in order to meet the necessityinement for the issuance of a subpoena,
the applicant must show that he has a reasonabig foa his belief that there is a good chance that
the witness will be able to give information whiafill materially assist him in his case, in relation
to clearly identified issues relevant to his tffal.ln the Motion, the Accused requests that the
Chamber issue a subpoena compelling the testimérBresident Papoulias mainly to confirm
statements the Accused made to President Papaaljiasding the three main issues mentioned
above® In terms of the relevance of these issues, trebler finds that information pertaining to
the determination of who was responsible for thekdle shelling is a live issue and relevant to the
Accused’'s case. Second, the Accused is chargdd lveiing a participant in a joint criminal
enterprise, the objective of which was the permamemoval of Bosnian Muslims and Bosnian
Croats from Bosnian-Serb claimed territ8?y. Therefore, information that pertains to the
Accused’'sbona fideattempts to end the conflict and to agree to warjpeace proposals is relevant
to his case. Finally, although the Chamber didnake a determination as to the legal elements of
the crime of hostage-taking, it did note that teason behind the detention of UN personnel,
including the Accused’s own state of mind, wassa Issue in this case and relevant to the Accused
defence’” Accordingly, the Chamber finds that the inforroatisought from President Papoulias

pertains to clearly identified issues that arevae to the Accused’s case.

15. The Chamber first notes that the information soughbugh the issuance of a subpoena
must be of taterial assistance”, rather than merely helpful or of samsistanc&® In other
words, the information must be of “substantial @nsiderable assistance” to the Accused in

relation to a clearly identified issue that is velet to the triaf® However, as correctly observed by

“1 First Decision, para. 13.

“2 First Decision, para. 13.

3 SeeMotion, paras. 20-21.

4 Krsti¢ Decision, para. 1(4alilovi¢ Decision, para. 6See alsMiloSevi: Decision, para. 38.
4 See suprpara. 1.

¢ Third Amended Indictment, paras. 6—14.

" Decision on Accused’s Application for Binding Order Riarst to Rule 5is (Federal Republic of Germany),
19 May 2010, para. 25.

“8 MiloSevi* Decision, para. 39 [emphasis in the original text].
9 SeeMiloSevié Decision, para. 39, citingrsti¢ Decision, para. 11.
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Greece and the Prosecution, the information abbitiwPresident Papoulias is expected to testify
is confined to the Accused’s statements to hinthexcontext of strictly diplomatic meetings and
discussions, and without President Papoulias haamgactual direct knowledge concerning the
crimes alleged in the Third Amended Indictment. s\&h, for two of the issues, namely the
Markale shelling and the detention of the UN pensbnit cannot be said that the substance of his

testimony will be oimaterialassistance to the Accused’s case.

16.  First, with respect to the shelling of Markale nmetrkPresident Papoulias’ knowledge of
whether the Bosnian Serbs were responsible forirthglent is limited to what the Accused
allegedly told him. However, as Greece submitsesilent Papoulias had no personal knowledge
of this event and is not in a position to commenttbe truth of the Accused’s statem&ht.
Accordingly, his confirmation that the Accused d&hihe responsibility of the Bosnian Serbs for
the Markale market shelling will not materially s$the Accused during his defence case. This is
particularly so when the Chamber already has idewe testimony going to the Accused’s denials
that the Bosnian Serbs were responsible for thidlisg,>* which in turn also means that this

information is clearly obtainable through other mea

17.  Similarly, the same reasoning applies to the Acdissetatements to President Papoulias
that the detained UN personnel were prisoners of waPresident Papoulias were to testify, he
would not be able to comment on the accuracy dfdteement and will, at most, only confirm that
this was the position expressed by the Accused strietly diplomatic meeting. This evidence,

while of some relevance, will notaterially assist the Accused’s defence case, particuladiglir

of the fact that the Chamber already has in eviddastimony and documents going to his belief

that the UN personnel were detained as prisonesgof’

18. Regarding the Accused’s submission that duringGbatact Group’s peace negotiations,
and in particular the 30 July 1994 meeting, he esped a desire for peace, the Chamber reiterates
that information relating to the Accused'’s intenscand efforts to achieve peace is relevant to this
case’® Furthermore, as submitted by the Prosecutiometiseevidence showing that the Accused
was in fact not in favour of the Contact Group'arpland did not sign i Therefore, evidence

contradicting this evidence led by the Prosecutmuld materially assist the Accused’s case.

* Greece Response, para. 15.

®1 See e.g 1638 (Witness statement of Michael Rose dated 26 MNe}@®), para. 38 and D162 (Michael Rose’s book
entitled “Fighting for Peace: Bosnia, 1994"), pp. 43, 46.

%2 See e.9.P2264 (UNPROFOR report re meeting with Radovan Kaéa@May 1995), p. 1 and D1056 (Reuters
report re Radovan Karadzil June 1995), p. Zee alsdestimony of Rupert Smith, T. 11886-11888 (15 February
2011).

*3 See suprpara. 14.
*¥ Prosecution Response, para. 9.
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However, while relevant and of material assistatitis, evidence is also obtainable through other
means. For example, the Accused himself submatsittmediately after the 30 July 1994 meeting
with President Papoulias, he made a statemenetm#dia about the discussions that transpired at
that meeting® In addition, he accepts that his own associateee vpresent during all of his
meetings with President Papoulias and thus canabbedcto give evidence on all of the issues

outlined above®

19. As stated in the preceding paragraphs, much oihfioemation the Accused is now seeking
from President Papoulias is already in evidencereeit®>’ Furthermore, for the evidence that is
not before the Chamber already, the Accused alsothea option of locating and calling one or
more of his own associates who were present amntmtings with President Papoulias to confirm
the discussions that transpired during those mgtifror those reasons, the Chamber finds that the
evidence pertaining to the issues for which Pregi@apoulias’ testimony is now sought is clearly

obtainable through other means.

20.  Accordingly, the Chamber finds that the requireradot the issuance of a subpoena have

not been met in this case. As a result, it will address the issue of head of state immunity.

21. Finally, the Chamber reminds the Accused once atfgih subpoenas will not be issued
lightly, and that their use should be limited arskd sparingly as a method of last resort for
obtaining information that is both legally and fzaty relevant and necessary to his case. The
Chamber has warned the Accused in the past absytrbiific use of subpoena motions as a trial
tactic®® It continues to be concerned with what seemsetdhe Accused’s practice, namely to
subpoena every individual who is in some way coteteto the case but who is not willing to co-
operate with him. In that respect, the Chambegstitat the Accused and his legal advisers should
neither expect absolute co-operation from all thtbeg wish to speak to or designate as witnesses,
nor should they expect that subpoenas would bedas a matter of course to such individuals.
Accordingly, the Chamber once again advises theuged to use subpoenas only as a method of

last resort in seeking information that is not atdale through other means.

%5 SeeReply to Motion for Interview, para. 38.
* SeeMotion, paras. 28-29See alsdReply to Motion for Interview, paras. 44—45.
%" See suprparas. 16, 17.

%8 Decision on the Accused’s Second Motion for Subpoenatéoview President Bill Clinton, 21 August 2012, para.
16.
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IV. Disposition

22.  Accordingly, the Chamber, pursuant to Rule 54 efRules, hereby:
(A) DENIES the Motion; and
(B) ORDERSthe Registry to reclassify the Greece Respongeilalsc.

Done in English and French, the English text beinthoritative.

4
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Judge O-Gon Kwon
Presiding

Dated this twenty-third day of October 2012
At The Hague
The Netherlands

[Seal of the Tribunall]
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