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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons

Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘fuinal”) held a Pre-Defence Conference on
15 October 2012, during which a discussion ensuetth@ procedure to be applied to interviews
of witnesses on the Accused’s witness list by memblmf the Office of the Prosecutor

(“Prosecution”), and hereby issues a decisionlation thereto.

|. Background and Submissions

1. On 2 June 2009, the Accused filed a motion seekingorder from the Pre-Trial
Chamber directing the Tribunal’s Victims and Witses Section (“VWS®to contact certain
witnesses on the Rule &&r witness list filed by the Prosecution in orderasxertain whether
they would consent to be interviewed by the Accused member of his defence teAnThe
Accused explained that this issue arose after lmewio the Prosecution requesting the contact
information of some of the witnesses on its Ruleggbvitness list so that he could contact them
to ask if they were willing to be interviewed byshdefence team. In response, the Prosecution
told him that it does not disclose witness contafbrmation without first obtaining the
permission of the relevant witness, and thus offere communicate with the witnesses
identified by the Accused in order to determine thiee they would be willing that their contact
details be given to him. The Accused argued, hewethat it was not appropriate for the
Prosecution to contact the witnesses first onidsge, as doing so would present a conflict of
interest and thus asked that the VWS get invofvetit the Status Conference held on 3 June
2009, the Prosecution responded orally, statingitidid not have a particular objection to the
VWS contacting the witnesses for this purpbsi the “Registry Submission on the Accused’s
Motion on Contact with Prosecution Witnesses”, dilon 10 June 2009 (“Registry
Submission”), the Registry raised its concern ttmaheutral role could be compromised if the
VWS was ordered to contact Prosecution witnessedbeaimalf of the Accused. It further
submitted that facilitating appointments for iniews of Prosecution witnesses by the Accused
or his defence team was not something normallyopexdd by the VWS, but rather the defence
team itself It concluded that should the VWS be requireddntact Prosecution witnesses at

the request of the Accused, it would be willingyotd ask them whether or not they consented

! Under Rule 34 of the Tribunal's Rules of Procedure and Evigethe VWS is under the authority of the
Registrar.

2 Motion for Order for Contact with Prosecution Witnesé&#oion for Order for Contact”), 2 June 2009.
% Motion for Order for Contact, paras. 2—4.

4 Status Conference, T. 300-301 (3 June 2009).

® Registry Submission, para. 5.

® Registry Submission, para. 10.
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to their contact information being provided to thecused and his defence teAn©On 19 June
2009, the Pre-Trial Chamber issued its Decision Motion for Order for Contact with
Prosecution Witnesses (“First Decision”) denying #hccused’s motion and instead ordering
the Prosecution to provide to the Accused currentact details for the witnesses requested by
him, except witnesses who have been granted prneeatteasure of delayed disclosure, so that

he could contact them directly.

2. On 24 June 2009, the Pre-Trial Chamber grantedoaePution motion for stay of the
First Decision, on the basis that the Prosecutibended to file a request for reconsideration or

application for certification to appeal the Firstdision®

3. On 26 June 2009, the Prosecution filed the “PrasaciMotion for Reconsideration of
Trial Chamber’s Decision on Motion for Order for i@act with Prosecution Witnesses”
(“Reconsideration Motion”), requesting the Pre-T@hamber to reconsider its First Decision
and order either the Prosecution or the VWS to axinthe witnesses identified by the
Accused'® Alternatively, the Prosecution sought certificatito appeal the First Decisioh.In

his response to the Reconsideration Motion, theuded joined the Prosecution in requesting
the Pre-Trial Chamber to reconsider its First Deoisand agreed with the Prosecution to the
extent that the Chamber should order the VWS tdamirthe witnesses in questith.Upon the
invitation of the Pre-Trial Judg€, the Registry filed another submission again emipmasits
neutral role and some of the difficulties that nb@yencountered should the VWS be required to
ask Prosecution witnesses if they are willing to ibirviewed by the Accused and/or his
defence team. Nonetheless, the Registry statadthieaVWS could carry out the task of

contacting the relevant witnesses, as proposeHdéptosecutiofi’

4. Accordingly, on 15 July 2009, the Pre-Trial Chamissued its “Decision on Motion for

Reconsideration of Decision on Motion for Order foontact with Prosecution Witnesses”
(“Second Decision”). It found that the Prosecutiailed to demonstrate a “clear error of
reasoning” in the First Decision. Neverthelesdjght of the joint proposal by the Prosecution

and the Accused that the VWS be called upon to ncakéact with the witnesses listed on the

" Registry Submission, para. 11.
8 First Decision, para. 10.

° Prosecution Motion for Stay of Trial Chamber’s DecisionMation for Order for Contact with Prosecution
Witnesses, 24 June 2009; Decision on Motion for Stay exidion on Contact with Prosecution Witnesses,
24 June 2009.

19 Reconsideration Motion, para. 15.

" Reconsideration Motion, para. 18.

2 Response to Prosecution Motion for Reconsideration: ContdtPndsecution Witnesses, 6 July 2009, para. 4.
13 Order Setting a Deadline for Registry Submission, 1 July 2009.

14 Registry Submission on Order for Contact with Proseciitnesses, 6 July 2009, para. 8.
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Prosecution’s Rule 6fr witness list, it decided to vary the First Decisto that effect®> The
Pre-Trial Chamber therefore ordered as followsth@ Accused was to immediately provide the
VWS with a confidential list of those witnesses the Prosecution’s Rule 6&r witness list
whom he wished to interview; (ii) the Prosecutioaswo furnish the VWS with current contact
information for the witnesses on the list providadthe Accused; (iii) the VWS was then to
make contact with the listed witnesses, as exmedily as possible, to establish whether they
would agree to be interviewed by a member of theused’s defence team, and, if so, whether
they wished that a representative of the Prosetut@present at that interview; (iv) the VWS
was to advise the Accused of the results of thegailies, and provide him with the contact
information of those witnesses who agreed to beriwgwed by his defence team; and (v) the
Accused was to notify the Prosecution of the tinmel éocation of the interviews of those
witnesses who wished a representative of the Putisacto be in attendanc®. Accordingly,
this procedure was used throughout the Prosecatise and resulted in the Accused and his
defence team interviewing a large number of witeesgho were called to give evidence by the

Prosecution.

5. On 21 September 2012, some weeks before the Acsudeténce case was about to
start, the Chamber was contacted by the VWS amuinrdd that the Prosecution had asked that
VWS contact some of the witnesses on the Accudedls 65ter list and inquire whether they
would be willing to submit to an interview with therosecution. Subsequently, a number of
emails were exchanged between the VWS and theepadin notice to the Chamber’s legal
officer, through which it transpired that, with tlexception of a few early witnesses, the
Prosecution did not want the VWS to be involvedhie same extent as it had been during the
Prosecution case. Instead, the Prosecution wisheontact the witnesses whose contact details
it had in its possession directly. On 25 Septen20d2, the Chamber informed the parties, via
email, that the procedure that was put in plac¢éhbySecond Decision would continue to apply

until the Pre-Defence Conference when the issuddameidiscussed further.

6. The Pre-Defence Conference was held on 15 OctdliE2 @nd both parties were given
an opportunity to make submissions on the issumtefview of witnesses. The Prosecution
submitted that this was a matter that should ndbdfere the Chamber as the jurisprudence is
clear that parties do not have a property intaretite witnesses they are calling, which is why
in other cases the Prosecution has been free tmatodefence witnesses directly, with the

proviso that it would first advise the defencetsfintention to interview those witnessésThe

!5 Second Decision, para. 7.
16 Second Decision, para. 11.
" pre-Defence Conference, T. 28829-28830 (15 October 2012).
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Prosecution also noted that the procedure that puhsn place in this case by the Second
Decision was introduced at the request of the Aeduather than the Prosecution, and that there
was now no need to continue with it because thesdergtion would not engage in any

inappropriate contact with the witnesses.

7. In response, the Accused’s legal adviser submitiatl it was important that the same
regime that applied during the Prosecution caséraoes to apply during the Accused’s case, as
it worked well and was a neutral way of approachivimesses® He also pointed out his
concern that because they had at some point bewideoed as suspects by the Prosecution or
were concerned about being exposed to domestiequtien, many of the witnesses on the
Accused’s 63er list may become reticent and may refuse to giveenge if “the first contact
that they have is from the Prosecutih”In case the Chamber was not minded to continele th
procedure that was used during the Prosecution tasé\ccused’s legal adviser proposed that
the defence team be allowed to make the initiataxirwith the witnesses on this issue and ask

them if they were willing to share their contactadls with the Prosecutioft.

8. In reply, the Prosecution submitted that there idisginction between the witnesses
whose contact details are already in its possessidrthose whose contacts it does not possess.
With respect to the latter, the Prosecution suleabithat it is willing to “discuss the procedure
[...] if the Prosecution requires the assistancehef@efence in order to obtain contact details”
but that the procedure that was put in place inSgeond Decision should have nothing to do
with the Prosecution’s right to be able to contaithesses with whom it has had contact with
over the year® The Prosecution also submitted that it would Héng to alert the Accused of

its intention to contact certain withesses whosetax details it had in its possession or was

able to obtain independently of hith.

9. Having heard the parties, the Chamber informed ttiehit would rule on this issue in
due coursé? In light of the detailed submissions made byRegistry at the time the First and
the Second Decisions were issued, the Chamberadidamsider it necessary to hear from the
Registry and the VWS again. The Chamber will tfreeeproceed to make a determination on
the issues raised above, bearing in mind the s@ons made by the Registry on 10 June 2009
and 6 July 20089.

18 pre-Defence Conference, T. 28830-28831, 28834 (15 October 2012)
19 pre-Defence Conference, T. 28832 (15 October 2012).

20 pre-Defence Conference, T. 28832, 28836 (15 October 2012).

21 pre-Defence Conference, T. 28836 (15 October 2012).

22 pre-Defence Conference, T. 28837-28838 (15 October 2012).
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I. Applicable law

10.  Neither the Tribunal's Statute (“Statute”) nor fules of Procedure and Evidence
(“Rules”) specifically address the issue of whetbee party in a case can interview witnesses
who are on the other party’s Rule &5 list prior to the witnesses’ testimony. Howevdre t
jurisprudence of the Tribunal is clear that “witees to a crime are the property of neither the
Prosecution nor the Defence” and that thereforgH'sddes have an equal right to interview
them. If a particular witness refuses to be interviewgd party, that party will not have the
power to compel the witness to attend an intenaewanswer questions, and instead must seek
the assistance of the Chamber pursuant to Rulesilly in the form of a subpoeffa. The
party seeking an interview may, however, take neable steps to persuade the witness to
reconsider his or her decision, so long as thefedsnterference with the course of justice” in
the form of intimidation or coercion of that witrs#€ The Appeals Chamber has held that
“particular caution is needed where the Prosecusaseeking to interview a witness who has
declined to be interviewed by the Prosecution sincguch a case the witness may feel coerced
or intimidated.?® Various Chambers have also found that as a n@fturtesy and in order to
avoid allegations of interference with witnessesyauld be prudent or preferable if a particular
witness is not approached until the party callihg witness is notified of the other party’s

intention to interview hint®

I1l. Discussion

11. As can be seen from the summary of the backgroontheé Second Decision, the
procedure through which the Accused was able &rvigw the withesses on the Prosecution’s
Rule 65ter witness list was put in place by the Pre-Trial @bar not only at the request of the
Accused but also because the Prosecution preféh@doption to the alternative of being
ordered to disclose to the Accused contact dethigtnesses it was intending to call during the

trial. In that sense, the Second Decision wasdbelt of a joint proposal by the parties, made in

 pre-Defence Conference, T. 28837-28838 (15 October 2012).
24 pre-Defence Conference, T. 28838-28839 (15 October 2012).

% prosecutor v. Mrk#, Case No. IT-95-13/1-AR73, Decision on Defence InterlmguAppeal on Communication
with Potential Witnesses of the Opposite Party, 30 JOBB2(“MrkSi¢ Appeal Decision”), para. 15See also
Prosecutor v. Mrk#, Case No. IT-95-13/1-T, Decision on the Prosecution’sidoto Interview Defence
Witnesses, 1 September 20081¢kSi¢ Trial Decision”), para. 3.

% Mrksi¢ Appeal Decision, para. 18rksi¢ Trial Decision, para. 3.
2" Mrksi¢ Appeal Decision, paras. 15-14rksi¢ Trial Decision, para. 3.
2 Mrksi¢ Appeal Decision, para. 16.

2% Mrksi¢ Trial Decision, para. 4Prosecutor v. Mio Stani&, Case No. IT-04-79-PT, Decision on Prosecution’s
Motion for Protective Measures for Victims and Witnes€eJune 2005, para. 17.
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order to alleviate a logistical issue faced by Awused, namely that of not having contact

details for the majority of the witnesses on thesecution’s Rule 68r witness list®

12.  The Prosecution, however, does not have the sagistit@l issue and appears to be in
possession of contact details for many of the \g#gee on the Accused’s Rule t@5witness list,
which is why it now wishes to contact those witmessdirectly and without the involvement of
the VWS. Unlike the Accused and his legal advides,Chamber does not consider this to be an
unequal “playing field® per sesince, in the Chamber’s view, the fact that onetypm a trial
may be in possession of more contact details tharother party does notithout more put
that party at an unfair advantage. Since, in fasticular case, the Accused managed to
interview (personally or through his defence teararge number of witnesses called by the
Prosecution, the Chamber sees no substance ittaims that the Prosecution, simply by virtue
of possessing the contact details of more witnetis®s the Accused had, is somehow in an

unfairly advantageous position.

13.  Accordingly, given that the Appeals Chamber junisfance clearly provides that parties
to a case are free to contact any witness to aecrintluding those persons who are on the
opposing party’s witness list, the Chamber considleat the Prosecution indeed has the right to
contact any of the witnesses on the Accused’s R6l¢éer witness list directly, and also to
inquire with them as to whether they are willinghte interviewed by it. For those witnesses
who agree to be interviewed, it would be for theodecution to make the necessary
arrangements for the conduct of the interviews, @nddvise the Accused of their time and
location in case the witnesses in question widhate a representative of the Accused’s defence

team present during the interview.

14. The Chamber acknowledges the Accused’s submissitimeteffect that if the witnesses
are contacted by the Prosecution directly, they im@gome reticent and may even refuse to
come and give evidence. However, as stated allowdlrosecution has the right to contact any
witnesses, just as the Accused had during the @utisa case, and the Chamber shall not
interfere with that right on the basis of a hypatted concern to the effect that some witnesses
might become unwilling to testify in this case. In tleaintext, the Chamber also accepts the
Prosecution’s undertaking that it would not engageany inappropriate contact with the
witnesses? If that proves not to be the case with a paricwitness, the Accused can bring

this to the Chamber’s attention. It is worth réingl here that the Appeals Chamber has clearly

30 SeeSecond Decision, para. 10.
31 SeePre-Defence Conference, T. 28838 (15 October 2012).
%2 See supraara. 6.
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stated that “particular caution” should be exertisecases where the Prosecution is contacting
witnesses who are on the defence’s witness lighase witnesses may feel coerced and/or
intimidated®® Accordingly, the Chamber encourages the Prosmtit exercise such caution
when contacting the witnesses on the Accused’s Bater witness list and to ensure that they
do not feel coerced or intimidated. In additiamprder to avoid any allegation of interference
with or intimidation of withesses, the Prosecutstrall give timely notice to the Accused of the
witnesses it wishes to interview in order to giventand his team an opportunity to speak to
those witnesses, should they wish to do so.

15.  With respect to the witnesses the Prosecution wigheinterview but whose contact
details are not in the Prosecution’s possessioncandot be obtained other than through the
assistance of the Accused and/or his defence td@nChamber suspects, as has been confirmed
by the Accused’s legal advis&r that there will probably be very few such witnesse
Nevertheless, having now the experience of whaspiaed between the parties during pre-trial,
when the same logistical issue was faced by thaigent, instead of ordering the Accused and
his team to hand over contact details of these esgias to the Prosecution, the Chamber
considers that the procedure established in therfSe®ecision should be used in relation
thereto. Accordingly, the VWS shall follow the pealure established by the Second Decision
but shall do so only in relation to the witnessd®m the Prosecution wishes to interview but
whose contact details are not in the Prosecutipossession and cannot be obtained other than

through the assistance of the Accused and/or liehde team.

IV. Disposition

16.  For all of the above reasons, the Trial Chambeasyant to Rule 54 of the Rules, hereby
ORDERS as follows:

(8) the Prosecution shall immediately provide the Aedyon a confidential basis,
with a list of those witnesses on his Rule tébwitness list whom it wishes to
interview, distinguishing clearly between (i) wigses whose contact details are
already in its possession or are obtainable inddgaty of the Accused and (ii)
those for whom it will require the Accused’s asmige in obtaining contact
details;

(b)  with respect to witnesses referred to in paragref(a)(i), the Prosecution shall

be allowed to contact them directly and without itneolvement of the VWS for

¥ See suprpara. 10.
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the purpose of inquiring whether they would be mglto submit to an interview

with the Prosecution;

(c) with respect to witnesses referred to in paragrafta)(ii), the parties shall

follow the procedure set out in the Second Decisiamely:

(i) the Prosecution shall immediately provide th&/S, on a confidential

basis, with the list of witnesses referred to iragaaph 16(a)(ii);

(i) the Accused shall then furnish the VWS withrreunt contact information

for the said witnesses;

(i) the VWS shall make contact with the said weisses, as expeditiously as
possible, to establish whether they agree to keni@wed by a member of
the Prosecution, and, if so, whether they wishpaesentative of the Accused

to be present at that interview;

(iv) the VWS shall advise the Prosecution of treules of these inquiries, and
provide it with the contact information of thoseimdsses who have agreed to

be interviewed by the Prosecution; and

(v) the Prosecution shall notify the Accused araldefence team of the time
and location of the interviews with those witnessd® have indicated that

they wish a representative of the Accused to latendance.

Done in English and French, the English text beiathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this eighth day of November 2012
At The Hague
The Netherlands

[Seal of the Tribunal]

34 SeePre-Defence Conference, T. 28838 (15 October 2012).
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