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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Bersons

Responsible for Serious Violations of Internatiohlaimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”)ssised of the Accused’s “Motion for Protective
Measures for Witness KW194”, filed publicly with @nfidential annex on 30 October 2012

(“Motion”), and hereby issues its decision thereon.

. Background and Submissions

1. In the Motion, the Accused requests that the Changbent the protective measures of
pseudonym and closed session for withness KW194t(1®¥s") pursuant to Rules 75 and 79 of the
Tribunal’'s Rules of Procedure and Evidence (“RulésThe Accused requests that the Chamber
grant the protective measures at the commencerhiéme dVitness's testimony.In support of this
application, the Accused attaches in a confidemtialex to the Motion a declaration from his case
manager (“Declaration”), who spoke to the Witnesstioe telephon@. In the Declaration, the
Witness expresses concerns that his testimony ééfer Chamber would “disturb his professional
career, all his professional relationships, andlccquut his job at risk® According to the
Declaration, the Witness requests the protectivasme of closed session because the nature of his

testimony would easily identify him.

2. On 1 November 2012, the Office of the Prosecutittrgsecution”) filed publicly with
confidential appendix the “Prosecution Respons€ai@dze’'s Motion for Protective Measures for
Witness KW194”, in which it opposes the MotidbnThe Prosecution argues that the Accused did
not demonstrate an objective basis that the Witmesg be in danger or at risk in order to warrant
the requested protective measureBhe Prosecution contends that the informatiowiges in the
Motion is insufficiently specific and substantiatbdcause the Declaration only contains general
assertions about the Witness's professional coscamd provides no details as to how his
testimony could affect the security or welfare foé Witness or his famil§. The Prosecution also

notes that the Accused “yet again” requests thatGhamber grant protective measures at the

Motion, para. 1.

Motion, para. 1.

Motion, Confidential Annex A.

Motion, Confidential Annex A, para. 4.

Motion, para. 3; Motion, Confidential Annex A, para. 4.
Response, paras. 1, 4.

Response, para. 2.

Response, Confidential Appendix, paras. 1-4.
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commencement of the Witness’s testimony and requistt the Chamber again deny such a

request.

1. Applicable Law

3. Article 20(1) of the Tribunal's Statute (“Statute®quires that proceedings be conducted
“with full respect for the rights of the accuseddasue regard for the protection of victims and
witnesses”. Article 21(2) entitles the accusedatfair and public hearing, subject to Article 22,
which requires the Tribunal to provide in its Rules the protection of victims and witnesses,
including the conduct ah cameraproceedings and the protection of identity. As tlasrly been

established in previous Tribunal cases, these Iagtieflect the duty of Trial Chambers to balance
the right of the accused to a fair trial, the rggbt victims and witnesses to protection, and itpet r

of the public to access to informatith.

4. Rule 75(A) of the Tribunal’'s Rules permits a TiiZlamber to “order appropriate measures
for the privacy and protection of victims and wises, provided that the measures are consistent
with the rights of the accused”. Under Rule 75@)he Rules, these may include measures to
prevent disclosure to the public and the mediadehiifying information about withesses or
victims, including voice and image distortion, aheé assignment of a pseudonym, as well as the

presentation of testimony in private or closedisesgursuant to Rule 79 of the Rules.

I1l. Discussion

5. As the Chamber has noted on previous occasiongatig requesting protective measures
must demonstrate the existence of an objectivebyrgted risk to the security or welfare of the
witness or the witness’s family, should it beconublzly known that the witness testified before
the Tribunalt® Having reviewed the Declaration, the Chamber swdtet the Witness’s only
contention is that his statement contains inforamatibout the activities of the Sarajevo-Romanija
Corps and believes that this testimony would “is][ career in a great danger” because it would

damage the relationships and “atmosphere of umitiin the organisation in which he currently

° Response, para. 3.

10 seeDecision on Motion for and Notifications of Protective Meges, 26 May 2009, para. 11, citiRgpsecution v.
Tadi¢, Case No. IT-94-1-T, Decision on the Prosecutor's Motioquesting Protective Measures for Witness L, 14
November 1995, para. 1Prosecutor v. Tadi Case No. IT-94-1-T, Decision on the Prosecutor's Motio
Requesting Protective Measures for Witness R, 311888, para. 5Prosecutor v. Bfanin and Tak, Case No. IT-
99-36-PT, Decision on Motion by Prosecution for Protectiwadires, 3 July 2000, para. 7.

1 SeeDecision on Prosecution’s Motion for Protective MeastioedVitness KDZ487, 24 November 2009, para. 13,
citing Prosecution v. Marti, Case No. IT-95-11-T, Decision on Defence Motion fort€&utive Measures for
Witnesses MM-096, MM-116 and MM-090, 18 August 2006, pp. Br8secutor v. Mrksi et al, Case No. IT-95-
13/1-T, Decision on Prosecution’s Additional Motion for PratectMeasures of Sensitive Witnesses, 25 October
2005, para. 5.
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works!? The Chamber is not satisfied, on the basis ofitfamation before it, that there is an

objectively grounded risk to the security or wedfarf the Witness should he testify in open session.

6. Moreover, the Chamber has already ruled that itl ‘v@tegorically not entertain” requests

to postpone the granting of protective meastiteBhat discussion will not be repeated here.

IV. Disposition

7. Accordingly, the Chamber, pursuant to Articles 20, and 22 of the Statute, and Rules 54,
75, and 79 of the Rules, hereDENIES the Motion.

Done in English and French, the English text beathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this twelfth day of November 2012
At The Hague
The Netherlands

[Seal of the Tribunall]

2 Motion, Confidential Annex A, para. 4.

13 SeeDecision on Protective Measures for Witness KW456, 12 @ct@d12, para. 12See alsoPre-Defence
Conference, T. 28827 (15 October 2012).
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