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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Bersons
Responsible for Serious Violations of Internatiohlaimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”)ssised of the Accused’s “Motion for Subpoena
Ambassador Jose Cutileiro”, filed on 19 Septemi@d2(“Motion”), and hereby issues its decision
thereon.

. Background and Submissions

1. In the Motion, the Accused requests, pursuant tte F4 of the Tribunal’'s Rules of
Procedure and Evidence (“Rules”), that the Chamésre a subpoena compelling Ambassador
José Cutileiro to testify in his case on 11 Febr24x13 or any other date set by the Chambkle
submits that Ambassador Cutileiro was interviewgdhis legal adviser in February 2012 and
signed a statement in April 2012, but maintainedughout that he would not voluntarily testify in
this case because he believed that peace negststtould not be witnesses for either party in

criminal proceedings.

2. The Accused argues that Ambassador Cutileiro hé®snmation that is relevant to his
defence In support, the Accused submits that startingréfruary 1992, Ambassador Cutileiro
was the chairman for international peace negotiati@oncerning the future constitutional
arrangements for Bosnia and Herzegovina (“BiH”Wwihich the Accused also participatedAs
such, he will testify that on 18 March 1992 the Ased agreed to a “Statement of Principles”
which provided for a state composed of three ctresit units each of which would commit to
respect human rights, full religious freedom, anotgction of minoritieSand that by agreeing to
this Statement of Principles the Accused and thenBm Serb leadership committed to having
ethnic and religious minorities in the areas coddrg the Serb constituent unit and to respecting
the rights of those minoriti€s.According to Ambassador Cutileiro’s statemeng, final round of
peace negotiations took place on 30 and 31 Marcd®?2 Mhen the Accused agreed to the
establishment of the European Community Monitorfitigsion in order to report and investigate

any human rights violatioh. The Bosnian government rejected the StatemeRtio€iples in June

Motion, paras. 1, 22.

Motion, paras. 5-6.

Motion, para. 8.

Motion, Annex A, paras. 3—4.
Motion, Annex A, para. 11.
Motion, Annex A, paras. 10-18.
Motion, Annex A, paras. 17-19.
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1992° Further information that will be provided by Anssador Cutileiro includes the Accused’s
proposals for cease-fire and resumption of pedgs ta 1992 information about the shelling of
civilians in a bread queue on Vase Miskina Stredgiich Ambassador Cutileiro received from a
Portuguese army officéf: and a meeting on 26 August 1992 in London withdL@arrington,
Cyrus Vance, and Bosnian Serb leaders where theiskdcexpressed his willingness to return
territory to the Bosnian Muslims, support an agreetior the return of all refugees, and agree to
accept UN monitors at all Bosnian Serb artillergifions in and around Sarajeto.The Accused
argues that all of this information is directlyeehnt to hisnens reaand refutes the charges that he
participated in two joint criminal enterprises tbbjectives of which were to expel Bosnian
Muslims from Bosnian-Serb held territories in BitDyerarching JCE”) and inflict terror on the

civilian population in Sarajevo (“Sarajevo JCE'§spectively-?

3. The Accused argues that the information he seekabtain is necessary to his defence
because he had “sustained and direct personalatontish Ambassador Cutileiro during the peace
negotiations. Thus, the Ambassador is in a unigasition to give information about these
negotiations and the Accused’s position at thaefitn With respect to Ambassador Cutileiro’s
position that peace negotiators should not be w&®e in criminal proceedings, the Accused cites a
pre-trial decision in this case stating that thet that an international negotiator gave eviderice a
trial could not be reasonably regarded as justifyire loss of confidence in his total impartiality

that role**

4. On 25 September 2012, the Office of the Prosedt®rosecution”) informed the Chamber

via e-mail that it did not wish to respond to the Mati

5. Having been invited to respond to the Motfdiihe Portuguese Republic (“Portugal”) filed
confidentially its response on 16 October 2012 §fmse”), providing Ambassador Cutileiro’s
position!® In the Response, Ambassador Cutileiro statesvthdé he chaired talks on the future
constitutional arrangements for BiH and particigaite peace negotiation meetings throughout his

time in BiH, he is reluctant to testify at the Tuial because he believes that compelling mediators,

8 Motion, Annex A, para. 19.

° Motion, para. 13, Annex A, paras. 24, 28-29.
9 Motion, para. 14, Annex A, para. 27.

™ Motion, para. 15, Annex A, para. 32.

2 Motion, para. 17.

13 Motion, para. 18.

4 Motion, para. 20, citing Decision on Motion Requesting LDasid Owen to Testify as a Court Witness, public with
confidential annex, 13 July 2009 (“Owen Decision”), péra.

!5 Invitation Regarding Motion to Subpoena Ambassador Joskei@yt25 September 2012.
6 Response, pp. 1-2.
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such as himself, to do so would lead to other miediabeing less trusted by parties to a future
conflict!” Portugal defends the position of Ambassador €milbut submits that if the Chamber

were to issue a subpoena compelling his testimbaywould not be available to testify before

14 February 201%

Il. Applicable Law

6. Rule 54 of the Rules provides that a Trial Chamimary issue a subpoena when it is
“necessary for the purpose of an investigationhar preparation or conduct of the trial”. A
subpoena is deemed “necessary” for the purposeillef 5 where a legitimate forensic purpose for

obtaining the information has been shown:

An applicant for such [...] a subpoena before or myrthe trial would have to
demonstrate a reasonable basis for his belief tthete is a good chance that the
prospective witness will be able to give informati@hich will materially assist him in
his case, in relation to clearly identified issuelevant to the forthcoming trial.

7. To satisfy this requirement of legitimate forensizpose, the applicant may need to present
information about such factors as the positionsl i the prospective witness in relation to the
events in question, any relationship that the veisnenay have had with the accused, any
opportunity the witness may have had to observeettavents, and any statement the witness has

made to the Prosecution or to others in relatiaiheéoevent$®

8. Even if the Trial Chamber is satisfied that the legamt has met the legitimate purpose
requirement, the issuance of a subpoena may beprioayate if the information sought is
obtainable through other meafis.Finally, the applicant must show that he has naasonable

attempts to obtain the voluntary co-operation effibtential witness and has been unsucce&sful.

9. Subpoenas should not be issued lightly as theyliavihe use of coercive powers and may
lead to the imposition of a criminal sanctfdn A Trial Chamber’s discretion to issue subpoenas,

therefore, is necessary to ensure that the comulsiechanism of the subpoena is not abused

" Response, p. 2.
8 Response, p. 2.

9 Prosecutor v. Krsti, Case No. IT-98-33-A, Decision on Application for Subpoeakyly 2003 (Krsti¢ Decision”),
para. 10; Prosecutor v. Halilovi, Case No. IT-01-48-AR73, Decision on the Issuance of Sulapoen
21 June 2004 Halilovi¢ Decision”), para. 6MiloSevi Decision, para. 38.

20 Halilovi¢ Decision, para. 6rsti¢ Decision, para. 11¥iloSevi: Decision, para. 40.
%1 Halilovi¢ Decision, para. MiloSevi: Decision, para. 41.
22 prosecutor v. Perigi Case No. IT-04-81-T, Decision on a Prosecution Motionlésuance of a Subpoena ad

Testificandum, 11 February 2009, paraPvpsecutor v. SimhaCase No. ICTR-01-76-T, Decision on the Defence
Request for a Subpoena for Withess SHB, 7 February paga, 3.

%3 Halilovi¢ Decision,para. 6;Prosecutor v. Bfanin and Talé, Case No. IT-99-36-AR73.9, Decision on Interlocutory
Appeal, 11 December 2002, para. 31.
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and/or used as a trial tacfit. In essence, a subpoena should be considered fanef last

resort?®

[1l. Discussion

10. The Chamber notes that the Response was filed denmifally by Portugal without
specifying reasons for its confidential status. e TBhamber has evaluated the information
contained in the Response and finds that thereoisreason for it to remain confidential.

Accordingly, the Chamber finds that the Responseilshbe reclassified as public.

11.  Turning first to the argument made by Ambassaddil€io that compelling mediators to
give testimony would lead to the erosion of trustiem by the parties to a conflfétit has been
previously stated that it does not consider that fdct that an international negotiator gives
evidence in the case of one party could reasorabiyegarded as justifying the loss of confidence
in the impartiality of the negotiator in that rdfe. Therefore, the Chamber does not accept that
testifying in a case for one party will automatigatall into question Ambassador Cutileiro’s or
any other future mediator’'s impartiality. Indeeder the years, the Tribunal as a whole, including
this Chamber for the purposes of this case, haglf@adence from a number of mediators and/or
international witnesses who were involved in vasiqueace negotiatio. Furthermore, the
Chamber notes that Ambassador Cutileiro voluntauipmitted to a pre-testimony interview with
the Accused’s legal adviser, gave a comprehensitreess statement which he later confirmed and
signed—and was presumably told that it might becpam of the evidence in this trial—and yet
now refuses to appear in this case for live testynon the basis that the impartiality of other
mediators would be called into question. The Chamifiimnds Ambassador Cutileiro’s argument to
be at odds with his willingness to meet the Acciséehal adviser for a pre-testimony interview

and sign a witness statement.

12.  With respect to the requirement for the issuanca sfibpoena pursuant to Rule 54 of the
Rules that the Accused must show that he has nesd®mable efforts to obtain the voluntary co-

operation of Ambassador Cutileiro but has been coessful, the Chamber notes that despite the

24 Halilovi¢ Decision, paras. 6, 10.

%5 See Prosecutor v. Marti Case No. IT-95-11-PT, Decision on the Prosecution’s Aufdit Filing Concerning
3 June 2005 Prosecution Motion for Subpoena, filed confidentiatlyearparteon 16 September 2005, para. 12.
“Such measures [subpoenas], in other words, shall be aputiedaution and only where there are no less intrusive
measures available which are likely to ensure the effbizth the measure seeks to produce”.

% Response, p. 2.
27 Owen Decision, para. 6.

8 For example, the Chamber has heard evidence from H@kert, the special adviser and deputy to Cyrus Vance,
who served as deputy co-chairman of the InternationaléCenée on the former Yugoslavia in 1992 and 1993.
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efforts made by the Accused, Ambassador Cutileas imade it clear that he would not agree to
testify in this casé’ The Accused is also unable to tender Ambassadbile{fo’s statement into
evidence pursuant to Rule 81 of the Rules because the Prosecution wishes &s-@xamine the
Ambassador on matters he discusses in that statémawccordingly, the Chamber is satisfied that
the Accused has made reasonable efforts to ob@nvoluntary co-operation of Ambassador

Cutileiro and has been unsuccessful.

13. In order to meet the necessity requirement forissaance of the subpoena, the applicant
must show that he has a reasonable basis for l$ et there is a good chance that the witness
will be able to give information which will mateh assist him in his case, in relation to clearly
identified issues that are relevant to his tHalThe substance of Ambassador Cutileiro’s proposed
testimony pertains to his work for the European @ussion’s Conference on the former
Yugoslavia and the peace negotiations in 1992, hichvhe was the chairman of the negotiating
group entitled, Future Constitutional ArrangementsBosnia and Herzegoviria. In this capacity,
Ambassador Cutileiro met with the Accused on a nemdd occasions during the course of the
relevant time period and for the purpose of brigginpeaceful settlement to the ongoing conflict.
He personally chaired a series of peace talks frahruary until March 1992, in which the
Accused and President Izetbedowiere participants, and which culminated in theiparagreeing

to the “Statement of Principled®. Indeed, this peace plan was also referred thea€arrington-

Cutileiro Plan®*

Since the Accused is charged with being a pa#iti in the Overarching J&E
and the Sarajevo JCE,the evidence that pertains to his efforts to atyivengage in peace
negotiations for the purposes of ending the caniicelevant to his defence case. Accordingly,
the Chamber finds that the information sought fréimbassador Cutileiro pertains to clearly

identified issues that are relevant to the Accusedse.

14. As the Chamber has previously stated, the infownasiought through the issuance of a
subpoena must be ofrfaterial assistance” rather than merely helpful or of sossistancé! In

other words, it must be of “substantial or considde assistance” to the Accused in relation to a

29 Motion, para. 6.

%0 Motion, para. 6, Annexes A and B.

31 Krsti¢ Decision, para. 1(4alilovi¢ Decision, para. 6See also MiloSewiDecision, para. 38.
%2 Motion, Annex A, para. 3.

% Motion, Annex A, paras. 4—18.

% Herbert Okun, P776 (Transcript frdPmosecutor v. Krajisnik T. 4320-4321; P798 (Statement of Principles, Lisbon
Agreement, 23 February 1992%ee als®91 (Draft Cutileiro Map).

% Third Amended Indictment, paras. 6-14.
% Third Amended Indictment, paras. 76—82.

3" Decision on Accused’s Motion to Subpoena President Karalpsubas, 23 October 2012 (“Papoulias Decision”),
para. 15MiloSevic Decision, para. 39 [emphasis in the original text].
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clearly identified issue that is relevant to thalff® By his own admission, Ambassador Cutileiro
was a key member in conducting international peaegotiations with the Accused and the
Bosnian Serbs and in this capacity had continuamact with the Accused during negotiation
meetings from February until August 1982As such, he is uniquely situated to provide testiy
relating to the Accused’'snens reain connection to the Overarching JCE and Saraj#Q&.
Accordingly, Ambassador Cutileiro’s anticipatedtie®ny will be of considerable assistance to
the Accused.

15. Given the nature and particularly the scope anduhigue perspective of Ambassador
Cutileiro’s anticipated testimony, the Chamber asidfied that it is not obtainable through other
means. As stated above, Ambassador Cutileiroiguety situated to give evidence regarding the

involvement of the Accused in the peace negotigti@tess.

16. For all of the above reasons, the Chamber is satighat the Accused has met the
requirements for the issuance of a subpoena, mursoid&ule 54 of the Rules, for the testimony of
Ambassador Cutileiro.

% SeePapoulias Decision, para. MgjloSevié Decision, para. 39, citingrsti¢ Decision, para. 11.
%9 SeeMotion, Annex A, pp. 1-5.
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IV. Disposition

17.  Accordingly, the Chamber, pursuant to Article 2%loé Statute and Rule 54 of the Rules,
herebyGRANTS the Motion and:

(@) ORDERS the Registry to take the necessary steps to emtisaréhe Subpoena and
the Order to Portugal relating to this matter am@smitted immediately to Portugal,

and
(b) REQUESTSthe Registry to reclassify the Response as public.

Done in English and French, the English text beathoritative.

o

Judge O-Gon Kwon
Presiding

Dated this nineteenth day of December 2012
At The Hague
The Netherlands

[Seal of the Tribunal]

Case No. IT-95-5/18-T 8 19 December 2012



