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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons

Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘iunal”) is seised of the Accused’s “Motion
for Binding Order to International Commission foridging Persons”, filed on 15 May 2012

(“Motion”), and hereby issues its decision thereon.

. Background and Submissions

1. The Motion arises out of a complex and extensieeg@uural background, dating back to
pre-trial, which this Chamber has outlined in a bemof previous decisions and orders, and
which shall not be repeated here. For the purpoktss Decision, it is sufficient to recall that
the former pre-trial Judge and this Chamber agthatithe Accused should be able to engage
his own DNA expert to run DNA identification testdating to alleged victims of the conflict in
Bosnia and Herzegovina (“BiH"), similar to thosendocted by the International Commission
for Missing Persons (“ICMP”) and the expert witnéBsomas Parsons, for the purpose of
checking the accuracy of the ICMP’s identificaticensd challenging Parsons’ evidericein
order to do so, the Accused requested that he daded with the ICMP’s entire database of
genetic profiles obtained from blood samples takem family members of alleged victims.
The ICMP refused to provide the database withouginimg the consent of the affected
families, arguing further that obtaining those @mts would take a significant amount of time
in light of the number of the samples takerThe parties eventually reached an agreement
whereby the Accused would select 300 cases fromdlGNP’s list of identified victims for the
purpose of conducting his own tests while the ICMBuld seek the consent of the 1,200-odd
family members of those victims before providingithgenetic information to the Accused’s
expert Following further discussion and litigation beamethe parties, including the ICMP, on
the method for selecting the 300 test cdsiw parties finally agreed that 295 of those cases
would be selected by a random sampling method,ewtivle would be hand-picked by the
Accused By January 2012, once the list of the selectedesawas handed over, the ICMP

embarked on the task of contacting the relevanilyamembers.

2. On 8 May 2012, the Accused was informed by the ICkkR it could not provide the

genetic data in relation to one of the five testesabecause of the lack of consent of the

Order on Selection of Cases for DNA Analysis, 19 M&@h0 (“Order”), p. 2; Decision in Relation to Selection
of Cases for DNA Analysis, 23 September 2011 (“Deci$ign 2.

Order, p. 2.

Order, pp. 2-3; Decision, pp. 2-3.
SeeDecision.

Motion, para. 5.
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identified victim’s family members and that, witaspect to 295 test cases, family members of
150 of those cases had consented by then, whileadSefused consent. A further four could

not be located and thus consent could not be atdinThe Accused then promptly filed the

Motion.
A. Motion
3. In the Motion, the Accused moves the Chamber, @msuo Rule 54bis of the

Tribunal’s Rules of Procedure and Evidence (“Rulefsr an order directing the ICMP to make
available DNA case files for testing by his experespective of the consent of the victims’
families! Should the Chamber consider that it cannot issténding order to the ICMP, he
argues that it then has the power to issue an @mdarsubpoena to the ICMP under Rule 54, as

it would to any private organisation or citizén.

4, As to the requirements for the issuance of a bondimler and a subpoena, which overlap
to a large extent, the Accused argues that hisestqge specific enough as he has identified
specific DNA test cases and the ICMP has not coimgtbof any difficulty in identifying those
cases. He also argues that the information he is seekimglevant as it goes to the issue of the
identification of the alleged Srebrenica victifs. It is also necessary in order to test the
evidence provided by Parsofls. With respect to the requirement of necessity, Alseused
refers to cases in national jurisdictions whichénagtablished the right of an accused to access
the underlying DNA material relied upon by the mostion’s expert witnessés. He also
argues that the sample sought from the ICMP istless 5% of the total identifications made by
the ICMP and that if withheld because of lack ohsent a “fair sample is not possibfé”.
According to the Accused, it is “unreasonable anthin to make production of a sample of
DNA cases to the defence dependent upon consedithanthe ICMP’s insistence on consent is
“misguided and unnecessar{*".He also claims that, having made its evidencélable to the
Office of the Prosecutor (“Prosecution”) for usets;case, the ICMP is in no position to decline
making that evidence available to the Accusedsjreetive of consent. Finally, in support of

his claim that a binding order can be issued t@mganisation such as the ICMP, the Accused

® Motion, Annex A.

" Motion, paras. 1, 7, 28-29.
8 Motion, para. 15.

° Motion, para. 17.

9 Motion, para. 18.

™ Motion, paras. 18-21.

12 Motion, para. 22.

13 Motion, para. 23.

14 Motion, paras. 24-25.
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cites to Appeals Chamber jurisprudence which pewithat binding orders can be issued to the
United Nations and its organs, as well as to imeonal organisations such as NATO and the
World Bank*®

B. Response

5. On 29 May 2012, the Prosecution filed the “Prosectd Response to Accused’'s
Motion for Binding Order to International Commissidor Missing Persons” with public and
confidential appendices (“Response”) in which itpopes the Motioh! The Prosecution
contends that the Accused’'s request is “an unjadtitleparture from the selection process
finally agreed upon by [him] which expressly stathdt the ICMP would provide samples only
after obtaining the required consent from donor ifanmembers™® According to the
Prosecution, the Accused informed the ICMP thatases where consent could not be obtained
from family members for a particular random sampie,would file a motion to compel those
individuals to provide their conseht. This, according to the Prosecution, meant that th
Accused had accepted that the ICMP could not disclpersonal genetic data without the
consent from the donors; it also indicates that Alseused has abandoned his plan to force

victims of the families to conseft.

6. In addition, the Prosecution argues that the Aatukas failed to show that the
information he now seeks is necessary in orderh@lenge the ICMP methodology as the
ICMP could at that stage still provide the Accugeth about 150 case files for testing, which is
a “reasonably large and representative numflerFurthermore, the Prosecution contends that
the Accused has made no effort to allow the ICMPrtwvide the information voluntarily since
he has refused to allow it to obtain consent fraimeo randomly selected families. In that
respect, the Prosecution submits that the lis98f rkzames the ICMP received from the Accused

in December 2011 was neither random nor repremfét

15 Motion, para. 25.
16 Motion, paras. 10-14.
" Response, paras. 1, 16.

18 Response, paras. 1, 4, Appendix A, Confidential AppendicasdBC, Appendices D and E. The Prosecution
explains that the ICMP is obliged to obtain families’ cotsé®cause the majority of the families provided their
genetic material at a time when the consent form they digteged that the genetic material would be used only
for identification purposes and did not provide for the eveityuddat it might be used in criminal trialsSee
Response, para. 8.

9 Response, para. 5, Appendix A.
%0 Response, para. 6.
1 Response, paras. 1, 9.

2 Response, paras. 1, 10-12. At the same time, in pphagraf the Response, the Prosecution contends that the
majority of the names were finally chosen in Januay?228s shown by the correspondence attached in Appendix
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7. Finally, the Prosecution argues that the Accusadiiacharacterised his agreement with
the ICMP since the requirement of consent was wddied by the ICMP from the very first
communication with the Accused’s legal advisers #rel Accused cannot now “convincingly
prevail upon the Chamber that consent was not dn¢h® main tenets of the original
agreement®® The Prosecution argues that the Accused hasthedssue of consent in order to
“attempt to create the impression that he has @& vdhim to exclude probative evidence
because of unfairnes&®. In that respect, the Prosecution notes thatrapnto the Accused’s
assertion that the ICMP and the Prosecution wodetteer, the ICMP is an independent
international organisation, that has co-operatdédrestvely with the Accused to provide material
for his defencé®

C. Reply and Sur-Reply

8. Having been granted leave to replythe Accused filed his “Reply Brief: Motion for
Binding Order to International Commission for MisgiPersons” on 11 June 2012 (“Repl).

In the Reply, the Accused contends that the Présecwrongly argues that he had agreed that
he would not require samples from those individualsose families failed to consent to
disclosure of their genetic material to the defeéfic@he Accused further explains that he made
it clear in his letters to the ICMP, dated 8 Decem®011, 10 January 2012, and 31 August
2012, that he would file a motion with the Chamlyerelation to cases in which consent was
not obtained® He also contends that, while his early correspand indicated an intention to
compel consent of the persons involved, he subs#igudecided that it would be more
“expeditious and legally sound” to obtain a bindimgder against the ICMP itséff.
Accordingly, the Accused argues that the ICMP usidexd long before it provided the first

D, which indicates that the ICMP was provided with a randamdiéa for the selection of 295 cases and that this
formula was then followed by the ICMP to choose the esiecases.

% Response, para. 13.

24 Response, paras. 13-14.

% Response, para. 15.

% As the Chamber was not sitting at the time, the pawie® informedvia email sent by the Chamber’s legal
officer on 4 June 2012 that the Chamber decided to grarmccused leave to reply to the Response.

%" The Reply was initially filed publicly on 4 June 2012 but waen re-classified on 5 June 2012 as confidential
due to the fact that Annex B of the Reply contained the nafrtbe alentified victims.SeeNotice Reclassifying
Filing, Confidential, 5 June 2012. On 11 June 2012, the Acdiilséda public redacted version of the Reply
removing the list of nhames from Annex B. On the issuthefclassification of ICMP documents as public or
confidential,seeDecision on the Accused’s Motion to Unseal ICMP Exhibits ARSIl 2012; Interim Decision
on Prosecution’s Motion for Partial Reconsideration @riitation of the Chamber’s Decision on the Accused’s
Motion to Unseal ICMP Exhibits, 11 July 2012; Decision on Rraen’s Motion for Partial Reconsideration or
Clarification of the Chamber’s Decision on the Accusédigion to Unseal ICMP Exhibits, 5 September 2012.

28 Reply, para. 4.

2 Reply, paras. 5-6. These letters are containegjreAdix A of the Response and in Annex A and Annex B of
the Reply.

%0 Reply, para. 8.
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sample that he would be seeking a court order taimlaccess to the cases in which the persons
did not consent® Finally, the Accused argues that any sampling éxaludes those cases in
which there is no consent would be “completely iabde and unscientific since it would be in

cases of fraud or misreporting that one would bstlékely to obtain such consert'.

9. Having been granted leave to file a sur-réplthe Prosecution filed the “Prosecution’s
Sur-Reply to Accused Reply Brief: Motion for BindirOrder to International Commission for
Missing Persons” on 11 June 2012 (“Sur-Reply”).tHa Sur-Reply, the Prosecution reiterates
that the Accused’s subsequent decision to file Nfwgion is a “marked departure” from the
almost three years of negotiations with the ICMHE #me extensive associated litigation, and
thus violates his earlier commitment to the ICRP.The Prosecution argues that there is a
considerable difference between compelling the IGMRisclose files irrespective of consent of
the relevant family members and compelling the eah®f those family members, the former
option being contrary to the principles to whick ICMP is committed and also to the ICMP’s

good faith negotiations with the Accus&d.
D. Interim Order and Subsequent Submissions

10.  On 19 July 2012, the Chamber issued its “Interinde®ron the Accused’s Motion for
Binding Order to International Commission for MisgiPersons” (“Interim Order”), wherein it
noted that the Motion was filed before the ICMP wafact able to contact the family members
related to all of the 300 test cases and befordinéresults of that process were known to the
Accused and the Chamb®r. Having considered that it would benefit from hayithe total
number of consents and refusals obtained by thePQMfore disposing of the Motion, the
Chamber ordered the Accused to wait for the ICMRdmplete the exercise of contacting all
family members and then file a submission updatirey Chamber on these numbers. Noting
further in the Interim Order the Prosecution’s emtion that it appeared that the 295 selected
test cases were neither randomly selected norgeptative as was originally agreed upon, the
Chamber also instructed the Accused to addresstiméntion in his submission. Finally, the
Chamber noted in the Interim Order that the Prasmeunever addressed the Accused’s
argument that the jurisprudence of the Tribunabvedl it to issue a binding order to an

organisation such as the ICMP. Accordingly, thea@her instructed the Prosecution to file,

1 Reply, para. 7.
% Reply, para. 9.

¥ As the Chamber was not sitting at the time, the pawie® informedvia email sent by the Chamber’s legal
officer on 8 June 2012 that the Chamber decided to rawm for the Prosecution to file its sur-reply.

3 Sur-Reply, paras. 2-5, 8.
% Sur-Reply, paras. 6-7.
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within seven days of receiving the Accused’s subrais its own response, addressing this issue

as well as any other issue that may be raiseceidttused’s submissioh.

11. On 13 December 2012, the Accused filed his “Suhimisen Motion for Binding Order
to International Commission on Missing Persons” q¢Ased’s Submission”), in which he
informs the Chamber that the ICMP obtained consier#81 out of 295 test cas&s He further
submits that on 10 January 2012, he provided théR@vith a random sampling method which
the ICMP then used to select the 295 cases, sfasiith the fifth case and selecting every'44
case until 295 cases were obtaifiédlhe Accused requests the Chamber to order theP|@M
provide him and his expert with the remaining 14es2® He makes no specific mention of the
five non-randomly selected cases and whether consestill lacking in relation to one of the
five, as indicated in an earlier ICMP correspon@ghc However, it would appear from the
ICMP correspondence dated 29 November 2012, tHgtlehcases are missing from the total
sample of 300, thus implying that the one casdeadléo the non-randomly selected sample of

five test cases has been provided to the Acclfsed.

12.  On 20 December 2012, the Prosecution filed the s&gotion’s Submission on
Applicability of Rule 54 and Rule Sdisto ICMP and on Karad&is Supplemental Submission”
(“Prosecution’s Submission”), in which it arguesattithe ICMP, as an independent non-
governmental organisation, is not subject to Aet29 of the Tribunal’'s Statute or Rule 54 of

the Rules but may be subject to a Trial Chambertsena under Rule 54 of the RutésThe
Prosecution further notes that the ICMP providexlAlscused with 95 per cent of the requested
material and that the main reason that this nuniberot closer to 100 per cent is that the
Accused is refusing to provide additional randos#jected samples to replace the cases where
consent was not obtaindd. According to the Prosecution, the Accused hasefbee failed to
satisfy the requirements of both Rule 54 and Rdl&i5, first because the remaining 14 cases
are not necessary for the conduct of the trialher fair determination of the reliability of the
ICMP evidence, and second, because the Accuseisateo accept the ICMP’s proposal to
substitute 14 test cases with other randomly sadecases means that he has refused to give the

ICMP an opportunity to disclose the informationwtarily and has also refused to obtain the

% Interim Order, p. 3.

3" Interim Order, pp. 3-4.

3 Accused’s Submission, para. 2, Annex A.

39 Accused’s Submission, para. 3, Annex$ee also suprdootnote 22.
0 Accused’s Submission, para. 4.

1 See abovgara. 2.

42 pccused’'s Submission, Annex A.

“3 Prosecution’s Submission, paras. 1-6.

4 pProsecution’s Submission, paras. 1, 7-8.
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necessary information through other me&ns.In addition, the Prosecution submits that
requiring the ICMP to disclose private informatioh the DNA providers, would be unduly
onerous given the highly sensitive and personairaaif the genetic material and that disclosing

such material could seriously undermine the ICM#bgity to undertake its missidfi.

1. Applicable Law

A. Binding Orders Under Rule 54bis

13. Article 29 of the Statute obliges states to “cofape with the Tribunal in the
investigation and prosecution of persons accusedcahmitting serious violations of
international humanitarian law”. This obligatiamciudes the specific duty to “comply without
undue delay with any request for assistance order assued by a Trial Chamber [for] [...] the

service of documents”.

14. A party seeking an order under Rule B# must satisfy a number of general
requirements before such an order can be issueaglpa(i) the request for the production of
documents under Rule s should identify specific documents and not broategories of
documentg? (i) the requested documents must be “relevant g matter in issue” and
“necessary for a fair determination of that mattegfore a Chamber can issue an order for their
production?® (iii) the applicant must show that he made a reabte effort to persuade the state
to provide the requested information voluntarflygnd (iv) the request cannot be unduly onerous

upon the state*

15.  With respect to (i) above, the Appeals Chamberhed that “a category of documents
may be requested as long as it is defined withi@elfit clarity to enable ready identification by
a [s]tate of the documents falling within that gate/”.>* If the requesting party is unable to

specify the title, date, and author of the requkdtecuments, but provides an explanation and is

“5 Prosecution’s Submisson, paras. 9-13, 18-20.

“® Prosecution’s Submission, paras. 14-17.

47 Article 29(2)(c) of the Statute.

“8 Prosecutor v. Milutinov et al, Case No. IT-05-87-AR1(#s.2, Decision on Request of the United States of
America for Review, 12 May 2006 Nfilutinovi¢ US Decision”), paras. 14-1Brosecutor v. Blaskj Case No.
IT-95-14-AR10&is, Judgement on the Request of the Republic of Croatia foreReaf the Decision of Trial
Chamber 1l of 18 July 1997, 29 October 199BI&Skié Review”), para. 32;Prosecutor v. Kordi and Cerkez
Decision on the Request of the Republic of Croatia for Rewé a Binding Order, Case No. IT-95-14/2-
AR10&is, 9 September 1999Kordi¢ Decision”), paras. 38-39.

9 Rule 54bis (A)(ii) of the Rules;Blaski Review, paras. 31, 32(iiKordi¢ Decision, para. 40Milutinovi¢ US
Decision, paras. 21, 23, 25, 27.

0 Rule 54bis (A)(iii) of the Rules;Prosecutor v. Milutinovi et al, Case No. IT-05-87-T, Decision on Sreten
Luki¢’'s Amended Rule 58is Application, 29 September 20065feten Luki Decision”), para. 7.

°1 Blaski: Review, para. 32(iii)Kordi¢ Decision, para. 41.

52 Milutinovié¢ US Decision, para. 1Blaskié Review, para. 3Xordié¢ Decision, para. 39.
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able to identify the requested documents in sonpeogpiate manner, a Trial Chamber may, in
consideration of the need to ensure a fair tribkhwathe omission of those details if “it is
satisfied that the party requesting the orderngdibna fide has no means of providing those

particulars™?

16. Regarding (ii) above, the assessment of relevasoraide on a case-by-case basis and
falls within the discretion of the Chamiér.In determining whether the documents sought by
an applicant are relevant, Chambers have considgitedia such as whether they relate to the
“most important” or “live” issues in the caZepr whether they relate to the “defence of the
accused®® As for the necessity requirement, it obligesabelicant to show that the requested
materials are necessary for a fair determinatiom wiatter at trial. The applicant need not make
an additional showing of the actual existence efrdquested materials, but is only required to
make a reasonable effort before the Trial Chamlerdéemonstrate their existente.
Furthermore, the applicant is not required to makshowing that all other possible avenues
have been exhausted but simply needs to demon&ittier that: [he or she] has exercised due
diligence in obtaining the requested materialsvetgge and has been unable to obtain them; or
that the information obtained or to be obtainednfrather sources is insufficiently probative for

a fair determination of a matter at trial and thesessitates a Rule 6 order”>®

17.  With respect to (iii) above, the applicant canrequest an order for the production of
documents without having first approached the statd to possess them. Rule &4 (A)(iii)
requires the applicant to explain the steps the¢ lien taken to secure the state’s co-operation.
The implicit obligation is to demonstrate that,gorio seeking an order from the Trial Chamber,
the applicant made a reasonable effort to perstieedstate to provide the requested information
voluntarily>® Thus, only after a state declines to lend theested support should a party make

a request for a Trial Chamber to take mandatorpmacmnder Article 29 and Rule His.%°

18.  With regard to (iv) above, the Appeals Chamberheld that “the crucial question is not

whether the obligation falling upon [s]tates toisisshe Tribunal in the evidence collecting

%3 Blaski: Review, para. 32.
** Kordi¢ Decision, para. 40.

%5 Seee.g, Prosecutor v. Milutinovi et al., Case No. IT-05-87-PT, Decision on Second Application of General
Ojdanit for Binding Orders pursuant to Ruletbd 17 November 2005, paras. 21, Pspsecutor v. Milutinovi
et al, Separate and concurring opinion of Judge lain Bonomy in thesibacon Application of Dragoljub
Ojdank for Binding Orders Pursuant to Rule B4, 23 March 2005.

% Seee.g, Prosecutor v. SeSelfase No. IT-03-67-PT, Decision on Requests by thriged for Trial Chamber I
to Issue Subpoena Orders, 3 June 2005, Preten Luki Decision, para. 13gefootnote 45).

5" Milutinovi¢ US Decision, para. 23.
%8 Milutinovi¢ US Decision, para. 25.
% Sreten Luki Decision, para. 7.

80 Milutinovi¢ US Decision, para. 32.
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process is onerous, but whether it is unduly orertaking into account mainly whether the
difficulty of producing the evidence is not dispoofionate to the extent that process is strictly
justified by the exigencies of the tridl".

19. Finally, the Appeals Chamber has held that “statestier Article 29 refers to all
member states of the United Nations, whether adtidiyidually or collectively, and therefore,
under a purposive construction of the Statute,chatR9 also applies to “collective enterprises

undertaken by States” such as an internationahisgtion or its competent orgaffs.
B. Subpoenas Under Rule 54

20. Rule 54 of the Rules provides that a Trial Chammeay issue a subpoena when it is
“necessary for the purpose of an investigationher preparation or conduct of the trial”. A

subpoena is deemed “necessary” for the purposeilef B where a legitimate forensic purpose
for having the information has been shown:

An applicant for such [...] a subpoena before or myrthe trial would have to
demonstrate a reasonable basis for his beliefttiexe is a good chance that the
prospective witness will be able to give informatiwhich will materially assist him
in his case, in relation to clearly identified issurelevant to the forthcoming trfal.

21. To satisfy this requirement of legitimate forenpigrpose, the applicant may need to
present information about such factors as the ipasitheld by the prospective witness in
relation to the events in question, any relatiopdat the withess may have had with the
accused, any opportunity the witness may have dhathserve those events, and any statements

the witness has made to the Prosecution or tootheelation to the events.

22. Even if the Trial Chamber is satisfied that thelmamt has met the legitimate purpose
requirement, the issuance of a subpoena may bermayate if the information sought is

obtainable through other medtisFinally, the applicant must show that he has nradsonable

®1 Kordi¢ Decision, para. 4Blaski’ Review, para. 32(iii).

52 prosecutor v. Milutinovi et al., Case No. IT-05-87-AR1@8s.1, Decision on Request of the North Atlantic
Treaty Organisation for Review, 15 May 2006, para. 8, cifingsecutor v. Sirdj Case No. IT-95-9-PT,
Decision on Motion for Judicial Assistance to be provide@&B®R and Others, 18 October 2000, para. 36.

% Prosecutor v. Halilovi, Case No. IT-01-48-AR73, Decision on the Issuance of Sargs 21 June 2004
(“Halilovi¢ Decision”), para. 6;Prosecutor v. Krsti, Case No. IT-98-33-A, Decision on Application for
Subpoenas, 1 July 2003K({Ssti¢ Decision”), para. 10 (citations omittedrosecutor v. Slobodan MiloSéyiCase
No. IT-02-54-T, Decision on Assigned Counsel Application litterview and Testimony of Tony Blair and
Gerhard Schrdder, 9 December 20089i{¢Sevic Decision”), para. 38.

54 Halilovi¢ Decision, para. &rsti¢ Decision, para. 1MiloSevié Decision, para. 40.

% Halilovi¢ Decision, para. MiloSevi: Decision, para. 41.
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attempts to obtain the voluntary co-operation o€ tpotential witness and has been

unsuccessfifi®

23.  Subpoenas should not be issued lightly as theylvevilie use of coercive powers and
may lead to the imposition of a criminal sanctiénA Trial Chamber’s discretion to issue
subpoenas, therefore, is necessary to ensurehthabmpulsive mechanism of the subpoena is
not abused and/or used as a trial t&titn essence, a subpoena should be considerechadnet

of last resorf?®

[1l. Discussion

24.  While the issue of whether the ICMP is a type ofaaganisation to which a binding
order may be issued is indeed a preliminary quegtiosed by the Motion, the Chamber has
decided not to enter into that discussion giveriimding below that the Accused has not in any
event satisfied all the requirements of Rulet®d Accordingly, following its analysis on
whether the Accused has satisfied Rule biglrequirements, the Chamber shall proceed to

consider whether a subpoena should be issued t€ME under Rule 54.
A. Binding Order Under Rule 54 bis

25. The Chamber is satisfied that the Accused’s reqespecific enough in terms of the
requirements of Rule 5bis. In addition, the Chamber is also satisfied thit request is
relevant as it relates to a live issue in his caaeely the accuracy of the DNA identifications
of the victims of alleged crimes in BiH charged iagathe Accused in the Indictment. Indeed,
as stated abov8 the Accused should be able to engage his own DNgere to run DNA
identification tests. Further, the Chamber ishef view that the Accused has made reasonable
efforts to obtain the genetic material relatinghe 14 outstanding cases and that it is clear that

the ICMP is not willing to disclose those to hifn Finally, the Chamber does not consider that

% prosecutor v. Perigj Case No. IT-04-81-T, Decision on Prosecution Motion feuasce of éSubpoena ad
Testificandum Confidential andEx Parte 11 February 2009, para. Frosecutor v. Simha&Case No. ICTR-01-
76-T, Decision on the Defence Request for a Subpoena toe¥gi SHB, 7 February 2005, para. 3.

" Halilovi¢ Decision, para. 6; Prosecutor v. Bfanin and Tal, Case No. IT-99-36-AR73.9, Decision on
Interlocutory Appeal, 11 December 2002, para. 31.

% Halilovi¢ Decision, paras. 6, 10.

9 See Prosecutor v. Marti Case No. IT-95-11-PT, Decision on the Prosecution’s thadil Filing Concerning
3 June 2005 Prosecution Motion for Subpoena, ConfidentiaEardarte 16 September 2005, para. 12. “Such
measures [subpoenas], in other words, shall be applied wittocaand only where there are no less intrusive
measures available which are likely to ensure the effbitth the measure seeks to produce.”

0 See abovepara. 1.

L The Chamber does not accept the Prosecution’s arguhsrthe ICMP’s willingness to provide the Accused
with genetic data relevant to randomly selected cabésh are to replace the 14 outstanding cases meansehat th
ICMP is willing to provide the information sought voluntarilgeeProsecution’s Submission, paras. 18-20. Itis
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the Accused’s request is unduly onerous on the IGidRhe material requested is specific,
limited in number, and already identifiéd.

26. However, the Chamber is not persuaded that thaamaisig 14 cases, namely five per
cent of a randomly selected sampl@re necessary for a fair determination of the mxmuof

DNA identifications. This is so for a number oasens.

27.  First, the Accused’s expert can undertake DNA mgston the sample of 286 cases
already provided to the Accused. Not only is tampgle large enough for proper testing, it also
includes the non-randomly selected cases.

28.  Secondly, if not satisfied with the size of thedamly selected sample as it currently
stands, the Accused is free to replace the outistgrahses with another 14 randomly selected
cases, particularly since the ICMP has already essgard its willingness to seek the relevant
consents for the newly selected samples.

29.  Thirdly, the only reason the Accused refuses tdampthe 14 outstanding cases with
other randomly selected cases is because of him that any sampling that excludes cases for
which there is no consent would be “completely liabde and unscientific” because it is
exactly in “cases of fraud or misreporting” thateowould be least likely to obtain such
consent? The Chamber disagrees with this assertion aneragés what it has already said on
several occasions, namely that the Accused hasstablished any basis for his concern that the
ICMP would manipulate its database or its resaltsttengthen its conclusiof. Furthermore,
throughout the years of litigation concerning tVIP, the Accused never advanced a specific
theory as to how the supposed fraud would be coradjitvho exactly would perpetrate it, and

what the motives behind such a fraud would be. nEha@wv, while making a general accusation

clear that the information sought here is the genetic d&tng to the 14 outstanding cases and it is equally clear
that the ICMP is unwilling to provide that data voluntarily

2 The Chamber notes the Prosecution’s submission that the edtsugquest is unduly onerous on the ICMP
because of the strong interests the ICMP has in niiimgathe absolute confidentiality of this type of
information and because of the implications an order cdmgalisclosure would have on the ICMP’s mission.
SeeProsecution’s Submission, paras. 14-17. However, the Charobsiders that the requirement that the
request not be unduly onerous is not concerned with protectingatifidentiality concerns of a state or an
organisation but with the “identification, collection and $icryi of the material requested. In other words, when
discussing this particular requirement of Rulebig} the Appeals Chamber seems to have been concerned with
the burden placed on states in cases where the requestingspseeking a large volume of material, requiring
extensive effort on behalf of the states to identify ancecbBuch materialSee BlaskiReview, para. 32Kordi¢
Decision, para. 41. This is not the situation hesethe requested materials have already been identifidd
collected. Accordingly, the Chamber disagrees withRhesecution that the request is unduly onerous on the
ICMP.

3 The Chamber has reviewed the Accused’s Submission arattétehed correspondence as to how the random
sample of 295 names was chosen and is satisfied thaanbgry 2012, the method agreed upon for selection of
295 cases indeed resulted in random selecB@®Accused’s Submission, Annex B.

" Reply, para. 9.
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of “fraud or misreporting”, the Accused does noedfy what type of fraud or misreporting
would have taken place in the 14 outstanding casesvho would have committed the

defrauding or misreporting — the family members, lBMP, or both acting in collusion.

30. Finally, given that the ICMP’s work is concernedlyomvith DNA identification of

remains, the Chamber is not in fact able to enmisiogreat scope for fraud and thus will not
entertain the Accused’s speculative position imtreh thereto. In that respect, the Chamber
also notes that a refusal by a number of peoplerdgide their consent to the release of their
genetic data does not necessarily mean that tldesodin order to conceal fraud or misreporting.
As noted by the Prosecutiéhthere may be many other reasons for this decigietyding that

the relevant family members did not want to co-apekvith the Tribunal and/or the Accused or
that they did not want such private information de used in any matter other than the

identification of their loved ones.

31. Accordingly, for all of the reasons outlined in theceding paragraphs, the Chamber is
of the view that the disclosure of the genetic datated to the 14 outstanding test cases is not
necessary in order for the Accused to conduct bigdidesting of the ICMP’s results. The
Chamber shall, therefore, not issue a binding otdehe ICMP compelling it to produce the

requested material.
B. Subpoena Under Rule 54

32.  As outlined abové’ before the Chamber can issue a subpoena, it Haes satisfied that

it is necessary to do so for the purpose of ansitgation, preparation, or conduct of the trial,
which in turn means that the Accused has to dematesé reasonable basis for his belief that
the information he seeks will materially assist himhis case, in relation to clearly identified

issues relevant to this trial.

33.  As also noted abov& the Chamber is of the view that the testing of BkIP’s results
is an issue relevant to this trial. Bearing in dnthat the information the Accused seeks in the
Motion relates to that issue, the Chamber consittesthis information too is relevant to the

Accused'’s trial.

S Order, p. 3; Decision, p. 6.

8 SeeProsecution’s Submission, para. 12.
" See aboveparas. 20-23.

"8 See abovearas. 1, 25.
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34. However, the information sought through the isseaot a subpoena must also be of
“materialassistance”, rather than merely helpful or of sasgistancé’ In other words, it must
be of “substantial or considerable assistanceh#&Accused in relation to a clearly identified
issue that is relevant to the trfal.Given that the ICMP has already provided the Aecuwith
what the Chamber considers to be a large enougplsarhtest cases for the purpose of testing
the ICMP results, the Chamber is not convinced tiatdisclosure of data in relation to the 14
remaining cases and/or any testimony in relatiothtse willmaterially assist the Accused or
provide substantial and considerable assistanbistcase. As stated abdiehe Chamber is of
the view that the sample of 286 names is alread)elanough for credible testing. Even if that
were not the case, the Accused can always booss#maple with another batch of randomly
selected 14 cases. Once again, and for the sa@wsen®as stated abd¥ehe Chamber does not
accept the Accused’s argument that the cases whereonsent was refused would make the

whole sample unreliable.

35.  Accordingly, the Chamber shall not issue a subpaeriae ICMP and any of its staff for

the purpose of the Accused obtaining the genete idarelation to the 14 outstanding cases.

V. Disposition

36.  Accordingly, the Trial Chamber, pursuant to Ruldsahd 54bis of the Rules, hereby
DENIES the Motion.

Done in English and French, the English text bainthoritative.

4

Judge O-Gon Kwon
Presiding

Dated this fourth day of March 2013
At The Hague
The Netherlands

[Seal of the Tribunal]

9 MiloSevi: Decision, para. 39 [emphasis in the original text].

80 SeeMlilosevic Decision, para. 39, citingrsti¢ Decision, para. 11.
8 See aboveara. 27.

82 See abovearas. 29-30.
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