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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiofi Bersons
Responsible for Serious Violations of InternatioRaimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal’) seised of the Accused’s “Rule 70 Motion

(United Kingdom)”, filed on 2 April 2013 (“Motion’)and hereby issues its decision thereon.

|. Background and Submissions

1. The background to the Motion was summarised in iptsv decisions and will not be
repeated herk. It is sufficient to recall that on 28 March 2018e Chamber issued the “Decision
on the Accused’'s Motion to Compel Production of &ewocuments” in which it found, after
having conducted a review of the summaries andctedarersions of the seven documents (“Seven
Documents”) which were the subject of the Accuséistion to Compel Production of Seven
Documents” filed on 24 January 2012 (“Binding Ordléostion”), that the Accused would not be
prejudiced if he accepted the summaries of the iIs®azuments under the conditions imposed by
the governments of the United Kingdom of Greatdnitand Northern Ireland (*UK”) and a third
state (“Originator State”) pursuant to Rule 70 ke fTribunal’s Rules of Procedure and Evidence
(‘Rules”)? The Chamber was thus satisfied that both the b the Originator State were co-
operating with the Accused and therefore, the Aedusad not satisfied one of the requirements of
Rule 54bis warranting the granting of the Binding Order Matfo Accordingly, the Chamber
denied the Binding Order Motion and advised the used to submit a request for an order

pursuant to Rule 70 of the Rules for the summanigbe Seven Documents.

2. In the Motion, the Accused requests that the Chansisee an order that the provisions of

Rule 70 apply to the summaries of the Seven Doctsrtbat will be provided to him by the UK.

3. In Annex A to the Motion, the Accused provides tlma-disclosure agreement between him
and the UK which sets forth the Rule 70 conditietigulated by the UK and to which the Accused

and his legal adviser have agréed.

Decision on Accused’s Motion to Compel Production of S&Yecuments, confidential, 21 August 2012, paras. 1—
11; Decision in Relation to the United Kingdom of Greaitéin and Northern Ireland’s Response to the Trial
Chamber’s Decision of 21 August 2012, confidential, 23 Nowwsmb12, paras. 1-6.

Decision on the Accused’'s Motion to Compel Productaf Seven Documents, 28 March 2013 (“28 March
Decision”), para. 15.

28 March Decision, para. 16.
28 March Decision, paras. 16-18.
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1. Applicable Law

4. Rule 70 of the Rules creates an incentive for ceraion by states, organisations, and
individuals, by allowing them to share sensitiveormation with the Tribunal “on a confidential
basis and by guaranteeing information providers tha confidentiality of the information they

offer and of the information’s sources will be gcted”’

5. Paragraphs (B) through (E) of Rule 70 relate toemat in the possession of the
Prosecution, and paragraph (F) provides for thal ®hamber to order that the same provisions

applymutatis mutandio “specific information in the possession of trefence”.

6. The Appeals Chamber has interpreted Rule 70(F)eaabling the [d]efence to request a
Trial Chamber that it be permitted to give the samdertaking as the Prosecution to a prospective
provider of confidential material that that matexall be protected if disclosed to the [d]efence”,
and has held that the purpose of the Rule is “wperage third parties to provide confidential
information to the defence in the same way thaeRWll(B) encourages parties to do the same for
the Prosecution”, a purpose which is served byieidgl affirming the applicability of Rule 70 to

confidential material provided to the defefice.

I1l. Discussion

7. As noted previously, the Chamber must be in a jposito assess whether the Rule 70
provider has consented to produce the informatimuested by the AccusédHaving reviewed
the previous submissions made by the 19kje Chamber is satisfied that the UK has consetoted
provide the summaries of the Seven Documents resmomo the Accused’s request, so long as
there is an order from the Chamber that applieg RQIto the summaries of the Seven Documents

and the information contained therein. Accordingiy Chamber shall issue such an order.

® Motion, para. 1.

® Motion, para. 2, Annex A.

" Prosecutor v. MiloSevi Case Nos. IT-02-54-ARI@8s & 1T-02-54-AR73.3, Public Version of the Confidential
Decision on the Interpretation and Application of Rule 7002®ber 2002, para. 19.

8 Prosecutor v. O, Case No. IT-03-68-AR73, Public Redacted Version of the dimcion Interlocutory Appeal
Concerning Rule 70, 26 March 2004, paras. 6—7.

° Decision on the Accused’s Fifth Motion for Order PursuanRule 70 (United States of America), 20 December
2012, para. 8, citing Decision on the Accused’s Fourth MotawnCirder Pursuant to Rule 70 (United States of
America), 5 October 2009, para. 6 and Order Pursuant to Rukesds70, 15 May 2009, para. 8.

19 United Kingdom of Great Britain and Northern Ireland’sspense to Trial Chamber's Invitation of 10 February
2012, confidential, 7 May 2012, para. 1Bee als®8 March Decision 2013, para. 1.
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IV. Disposition

8. Accordingly, the Trial Chamber, pursuant to Ruldsafhd 70 of the Rules, hereby:
a. GRANTS the Motion;

b. ORDERS that the provisions of Rule 70 of the Rules shplbly mutatis mutandis
to the summaries of the Seven Documents whichatee tvoluntarily provided to

the Accused by the UK; and

c. INSTRUCTS the Registry to provide this Decision to the UK.

Done in English and French, the English text beiathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this eleventh day of April 2013
At The Hague
The Netherlands

[Seal of the Tribunall]
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