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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Bersons
Responsible for Serious Violations of Internatioraimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”) &eised of the Accused’s “Motion for
Subpoena: General Radivoje Milgtifled on 2 April 2013 (“Motion”), and hereby ises its

decision thereon.

I. Background and Submissions

1. In the Motion, the Accused requests, pursuanRtbe 54 of the Tribunal's Rules of
Procedure and Evidence (“Rules”), that the Charngsere a subpoena compelling Radivoje Mileti
to testify in his case on 9 July 2013The Accused argues that he has made reasonédbits ¢b
obtain the voluntary co-operation of Miletbut that these efforts have not been succe$sfié
submits that on 26 March 2013 his legal adviser widt Mileti¢c and his counsel at the United
Nations Detention Unit (“UNDU”) and asked Milétio testify as a Defence witness in his case, but

that they stated unequivocally that Mitetvas not willing to testify unless a subpoena veasiéd®

2. The Accused contends that there are reasonablends to believe that Miléti has
information which is relevant to his case and magtarially assist his cade.With regard to
relevance, he argues that Miteis able to testify that as Chief of Administratiohthe Main Staff

of the Army of Republika Srpska (“VRS”), he neveffarmed the Accused either orally or in
writing that “prisoners from Srebrenica would begrer being, or had been executed”, which is
directly relevant to the Accusedimens reafor genocide as charged in Count 2 of the Third
Amended Indictment (“Indictment®. He further submits that Miléti whose name appears on the
Directive for Further Operations No. 7 (“Directivé) as the drafter, is expected to testify that he
did not know of any plan or intention to expel B@snMuslims from Srebrenica and that Directive
7 was “not implemented in the operation conductethe Srebrenica area in July 1995”, which is
directly relevant to the Accusedisens reafor forcible transfer, deportation and other crimes

charged in Counts 3 to 8 of the Indictm@nt.

3. With regard to necessity, the Accused submitt tihe information from Mileéi is
necessary for his case to rebut the claim of tHec®©bf the Prosecutor (“Prosecution”) that the

Motion, paras. 1, 15.

Moation, para. 5.

Motion, paras. 4-5, Annex A.
Motion, paras. 6-9.

Motion, paras. 7, 10.

Mation, para. 8, Annex A.
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Accused “had numerous sources from which he coalt Hearned of the execution of prisoners
from Srebrenica, including General Mil€twho forwarded combat information to the Accused o
a daily basis, and that the Accused called the WR& Staff during the operation in Srebrenica to
seek informatiod. The Accused further argues that as the draft@irefctive 7, Mileti is uniquely
placed to explain the language, purpose, and effe@irective 7, which has been used by the
Prosecution as evidence of the Accused’s participah “the joint criminal enterprise alleged in

the indictment®

4. On 8 April 2013, the Prosecution informed thea@bervia email that it would not respond

to the Motion.

5. On the same day, the Chamber orally grantedtidderequest for leave to respond to the

Motion.®

6. On 16 April 2013, Mileti filed “Radivoje Miletic Response to Subpoena” (“Responsé”),
in which he submits that he does not wish to tal@sition on the Motion but that he will not
testify unless subpoenaét. Mileti¢ submits that while, as the drafter of Directive & was
familiar with the general process of drafting direes, he was not part of “the narrow command
circle” of the VRS and his knowledge regarding dinees is therefore “limited to the technical
aspects” theredf He further argues that his knowledge of the anijitactivities in Srebrenica in
July 1995 is based on the reports he had recéived.

7. Mileti¢ further requests that, given his own case is sg@hding before the Appeals
Chamber, should the Chamber decide to subpoenathérgrotection contained in Rule 90(E) be

granted to him and his counsel be present durisgestimony"*

" Motion, para. 10.
& Motion, para. 11.

°® T.36828 (8 April 2013)Requéte de Radivoje Milétaux Fins d’Obtenir 'autorisation de Répondre alemande
de «Subpoenaxriginal in French filed on 8 April 2013 with Eligh translation entitled “Radivoje Miléfs Motion
for Leave to Reply to Motion for Subpoena” filed @m\pril 2013.

19 Réponse de Radivoje Milét la Demande de «Subpoenasiginal in Frencb filed on 16 April 2013 with Blish
translation entitled “Radivoje MilgtiResponse to Subpoena” filed on 18 April 2013.

" Response, paras. 5, 17.
12 Response, para. 13.
13 Response, para. 14.
4 Response, para. 16
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Il. Applicable Law

8. Rule 54 of the Rules provides that a Trial Chamimay issue a subpoena when it is
“necessary for the purpose of an investigation h@ preparation or conduct of the trial”. A
subpoena is deemed “necessary” for the purposeillef 34 where a legitimate forensic purpose for

obtaining the information has been shown:

An applicant for such [...] a subpoena before or myrthe trial would have to
demonstrate a reasonable basis for his belief tterte is a good chance that the
prospective witness will be able to give informatihich will materially assist him in
his case, in relation to clearly identified issuegvant to the forthcoming trial.

9. To satisfy this requirement of legitimate forergurpose, the applicant may need to present
information about such factors as the positionsl Hl the prospective witness in relation to the
events in question, any relationship that the wgisnenay have had with the accused, any
opportunity the witness may have had to observeetlgvents, and any statement the witness has

made to the Prosecution or to others in relatiothéocevents®

10. Even if the Trial Chamber is satisfied that #pplicant has met the legitimate purpose
requirement, the issuance of a subpoena may bepriopyate if the information sought is
obtainable through other mealsFinally, the applicant must show that he has madsonable
attempts to obtain the voluntary co-operation efpotential witness and has been unsucce¥sful.

11. Subpoenas should not be issued lightly asitha}ve the use of coercive powers and may
lead to the imposition of a criminal sanctithA Trial Chamber’s discretion to issue subpoenas,
therefore, is necessary to ensure that the conweutsiechanism of the subpoena is not abused
and/or used as a trial tacfit. In essence, a subpoena should be considered hednef last

resort?!

!> prosecutor v. Krsti, Case No. IT-98-33-A, Decision on Application ®ubpoenas, 1 July 2003{sti¢ Decision”),
para. 10; Prosecutor v. Halilovi, Case No. IT-01-48-AR73, Decision on the Issuarafe Subpoena,
21 June 2004 Halilovié Decision”), para. 6Prosecutor v. Slobodan MiloSéyiCase No. IT-02-54-T, Decision on
Assigned Counsel Application for Interview and Tmsiny of Tony Blair and Gerhard Schréder, 9 Decen#®5
(“MiloSevi: Decision”), para. 38.

18 Halilovi¢ Decision, para. &rsti¢ Decision, para. 1IMiloSevi: Decision, para. 40.

" Halilovi¢ Decision, para. MiloSevi: Decision, para. 41.

18 prosecutor v. Perigj Case No. IT-04-81-T, Decision on a Prosecutiontiddofor Issuance of a Subpoena Ad
Testificandum, 11 February 2009, paraPTrpsecutor v. SimhaCase No. ICTR-01-76-T, Decision on the Defence
Request for a Subpoena for Withess SHB, 7 Febr2@0%, para. 3.

¥ Halilovi¢ Decision,para. 6;Prosecutor v. Bfanin and Talki, Case No. IT-99-36-AR73.9, Decision on Interloeyto
Appeal, 11 December 2002, para. 31.

2 Halilovi¢ Decision, paras. 6, 10.

% See Prosecutor v. Ma#ti Case No. IT-95-11-PT, Decision on the Prosecigigkdditional Filing Concerning
3 June 2005 Prosecution Motion for Subpoena, cenfidl andex parte 16 September 2005, para. 12. “Such
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[ll. Discussion

12. The Chamber first considers that the Accusexd hade reasonable efforts to obtain the

voluntary co-operation of Miletito testify as a witness in his case but has baenacessfut?

13. Having assessed the expected scope of Bddestimony, as outlined in the Motion, the
Chamber is satisfied that it is relevant to a nunddeissues in the Accused’s case. Midets
former Chief of Administration for Operations andaihing of the VRS Main Staff, is expected to
testify about his contacts with the Accused angbanticular about: (1) whether he informed the
Accused that prisoners from Srebrenica would beaewseeing, or had been executed; and (2)
whether there was any plan or intention to expedritan Muslims from Srebrenica, and whether
Directive 7 was “implemented in the operation cartdd in the Srebrenica area in July 1995”.
These issues pertain to the Accused’s respongilbdit crimes committed pursuant to the alleged
joint criminal enterprise to eliminate the Bosnislluslims in Srebrenica (“Srebrenica JCE”) and
his mens redor the crime of genocide charged in Count 2 ambtber crimes charged in Counts 3
to 8 of the Indictmert® The Chamber is therefore satisfied that Milstianticipated testimony
will materially assist the Accused with respecthose clearly identified issues relevant to hisecas
and that the Accused has fulfilled the requirenoéhégitimate forensic purpose.

14. Given the nature and scope of Mi&tianticipated evidence, the Chamber is also sedisf
that this particular evidence is not obtainabl@tigh other means. In the Chamber’s view, as the
former Chief of the Administration for OperationsdaTraining of the VRS Main Staff and the
drafter of Directive 7, Mileti is uniquely situated to give testimony about tiredaive, which has
been adduced in the present trial as evidenceeohticused’s participation in the Srebrenica JEE.
Furthermore, the Chamber considers that givenamatmber of VRS Main Staff reports sent to the
Accused during the relevant period bear Mistitype-signed signature, Mileti¢ is uniquely
situated to give evidence regarding the Accusedntedge of and/or involvement in the alleged

execution of prisoners from Srebrenica.

measures [subpoenas], in other words, shall beieapplith caution and only where there are no legrusive
measures available which are likely to ensure ffeziewhich the measure seeks to produce”.

22 SeeMotion, paras. 4-5, Annex A.

% Indictment, paras. 9-14, 20-24, 41-75.

24 pg38 (Directive 7, 8 March 1995). The Prosecutiabmits that the Accused issued Directive 7 tirttferance of
the effort to complete the removal of Muslims frone Drina River Valley”. Prosecution’s Final Preal Brief,
with Partially Confidential Appendices, 18 May 20@@ra. 203.

% See e.g, P4449 (VRS Main Staff Report, 10 July 1995); FB4%RS Main Staff Report, 11 July 1995); P3054
(VRS Main Staff Report, 12 July 1995); P4464 (VR%iM Staff Report 13 July 1995); P4457 (VRS MainffSta
Report, 14 July 1995); P4460 (VRS Main Staff Rept& July 1995); D2101 (VRS Main Staff Report, 16yJ
1995); D2102 (VRS Main Staff Report, 17 July 19933459 (VRS Main Staff Report, 18 July 1995); P4{8RS
Main Staff Report, 19 July 1995).
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15. Based on all of the above reasons, the Chailmatisfied that the Accused has met the
requirements for the issuance of a subpoena, pursadRule 54, for the testimony of Miléton
9 July 2013.

16.  The Chamber recalls that while an accused peraonot be compelled to testify in his own
trial or to answer questions by virtue of his fumdstal right pursuant to Article 21(4)(g) of the
Tribunal’s Statute “not to be compelled to testfyainst himself or to confess guiff'the purpose

of Rule 90(E) is to allow a witness, albeit a wgsavho is also an accused person, to testify in
another trial without the fear that his testimonyll ibe used against him in a subsequent
proceeding. The Chamber emphasises that it mamthe discretion under Rule 90(E) to compel
or not to compel a witness to answer a questioi exercising its discretion in this particular
instance, the Chamber will be cognisant of the that Mileti is currently involved in appeals
proceedings before the Appeals Chamber and wilirerthat Mileté's rights are safeguarded.

IV. Disposition

17. For the reasons outlined above, the Chambesupnt to Article 29 of the Statute of the
Tribunal and Rule 54 of the Rules, herébRR ANTS the Motion, and:

a. ORDERS the Registry of the Tribunal to take the reasonaidgessary steps to
ensure that the subpoena is served on the Withéise NDU; and

b. REQUESTS the Victims and Witnesses Section of the Tributwalprovide any
necessary assistance in the implementation obégsion.

% prosecutor v. Gali, Case No. IT-98-29-A, Judgement, 30 November 2pafa. 17.

2" prosecutor v. Ntagerura et,aCase No. ICTR-99-46-A, Judgement, 7 July 2006apa254—256see alsdestimony
of Radovan Karadziin the Prosecutor v. Mow@ilo KrajiSnik, Case No. IT-00-39-A, evidentiary hearing on appea
T.514-607 (5 November 2008).
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18. The ChambeGRANTS Mileti¢’s request for the presence of his counsel durirey h

testimony in this case.

Done in English and French, the English text baathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this ninth day of May 2013
At The Hague
The Netherlands

[Seal of the Tribunal]
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