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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Bersons
Responsible for Serious Violations of Internatioraimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”)geised of the Accused’s “Second Motion for
Video Link for Cedomir Kljaji¢c (KW226)”, filed publicly with a confidential anneon 7 May 2013

(“Motion”), and hereby issues its decision thereon.

I. Background and Submissions

1. In the Motion, the Accused renews his previous ‘Motfor Video Link for Cedomir
Kljaji¢ (KW226)" filed on 18 March 2013 (“First Motion™),wherein he requested that the
testimony of witnes€edomir Kljajiéc (“Witness”) be conducted by video link pursuaniRole 81
bis of the Tribunal’s Rules of Procedure and Eviderfules”).? In its “Decision on Accused’s
Motion for Video Link Testimony foxCedomir Kljaji¢”, issued on 17 April 2013 (“Decision on
First Motion”), the Chamber denied the First Motiaithout prejudice because it lacked specific

details regarding the Witness's medical condifion.

2. The Accused now explains that since the issuanchefDecision on First Motion, the
government of Canada has provided him with detaiedrds of the Witness’s medical conditfon.
In Confidential Annex “A” to the Motion (“Annex”)the Accused appends three medical reports
providing additional details regarding the Witnassiealtt? and requests that the Chamber
schedule his testimony for 18 July 2013 at 2 pawval time in The Hagu®.

3. On 21 May 2013, the Office of the Prosecutor (“lRoagion”) filed publicly with a
confidential appendix the “Prosecution Respons&aoadzt’'s Second Motion for Video-Link
Conference for Witnes€edomir Kljajic” (“Response”), in which it opposes the MotibnThe
Prosecution asserts that the medical reports depeatifically address the feasibility of the Witses
travelling to The Hague and therefore do not esthtihat the Witness is either unable to travel to

the seat of the Tribunal or that he has good reasmbe unwilling to do sb. Accordingly, the

Moation, para. 4.

First Motion, paras. 1, 4, 7.

Decision on First Motion, paras. 9-10.

Motion, paras. 2—3.

Annex, pp. 1-18. The English translation of theri€h original Annex was filed on 15 May 2013.
Motion, para. 4.

Response, paras. 1, 5.

Response, para. 3.
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Prosecution argues that the Chamber need not datemether it is in the interests of justice to
grant the Motior.

Il. Applicable Law

4, Rule 81bis of the Rules provides that “[a]t the request @faaty orproprio moty a Judge
or a Chamber may order, if consistent with thergges of justice, that proceedings be conducted

by way of video-conference link”.

5. The Chamber has previously outlined the criteriaoihsiders when assessing whether to

allow testimony via video link, namely:

I. the witness must be unable, or have good reasdne tmwilling, to come to the

Tribunal;

il. the witness’s testimony must be sufficiently impaottto make it unfair to the
requesting party to proceed without it; and

iii. the accused must not be prejudiced in the exeofibés or her right to confront

the witnesg?

6. If these criteria are satisfied, then the Chambeastrfdetermine whether, on the basis of all
the relevant considerations, it would be in thesriests of justice to grant the request for video-

conference link™*

[ll. Discussion

7. The Chamber recalls its findings in the Decision Eirst Motion that the Witness'’s
proposed testimony via video link satisfies criefii) and (iii) above? and will therefore focus its
present analysis on whether criterion (i) is melight of the material provided by the Accused in
support of the Motion. Having reviewed the additibdocumentation provided in the Annex,
which contains reports from three different doctdading from October 2010, September 2012,

and December 2012, respectively, the Chamber cerssithe information provided to be

° Response, para. 4.

19 Decision on First Motion, citinddecision on Video-Conference Link and Request fatdttive Measures for
KDZz595, 18 August 2010 (“KDz595 Decision”), parg. Becision on Prosecution’s Motion for Testimonylie
Heard via Video-Conference Link, 17 June 2010, para

1 KDZ595 Decision, para. 7, citingrosecutor v. Popoviet al, Case No. IT-05-88-T, Decision on PopdsiMotion
Requesting Video-Conference Link Testimony of Twitn&sses, 28 May 2008, para. 8, &rdsecutor v. Stanigi
and Simatové, Case No. IT-03-69-T, Decision on Prosecution Blusi to Hear Witnesses by Video-Conference
Link, 25 February 2010, para. 8.

12 Decision on First Motion, paras. 7-8.
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sufficiently contemporaneous in light of the mediidacumstances described therein to enable it to
render a decision on the Motion. The Chamber @&usrtiotes that although the reports do not
contain explicit recommendations regarding the savlity of the Witness travelling, they

nevertheless describe multiple persistent and g&nwedical conditions, which have prevented him
from returning to work as of December 2022The Chamber is thus satisfied that the Witness ha
good reason to be unwilling to come to the Tribundlherefore, and on the basis of its prior
determination that criteria (i) and (iii) are nfthe Chamber finds that it would be in the intesest

of justice to grant the request for video link tesmny.

IV. Disposition

8. Accordingly, the Chamber, pursuant to Rules 54 &hdis of the Rules, hereb@RANTS
the Motion andREQUESTS the Registry to take all necessary measures teemgnt the terms of

this Decision.

Done in English and French, the English text bainthoritative.

t

Judge O-Gon Kwon
Presiding

Dated this thirtieth day of May 2013
At The Hague
The Netherlands

[Seal of the Tribunal]

3 Annex, p. 13.
14 Decision on First Motion, para. 9.
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