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TI-IlS TRIAL CIL\JVIBER of the InternatIOnal Tnbunal for the Prosecution of Persons 

Responslhle f()r Serious Violations of International Humanitarian La\y COI11I11Itted in the Terntory 

of the former Yugoslcl\la sll1ce 1991 ( .. rnbunal") IS seised of the "Request to the fnal Chamber to 

Suspend the Subpoena to Allo\\ fol1l11lr to F!le an /\ppeal Against the DeCIsion on the Accused's 

[\'lotion to Subpoena Zdrayko Tohmir and Against the Subpoena", filed by Zdravko Tolimir on 

15 !v!ay 2013 (,'Request"), and hereby issues its decision there on 

I. Background and Submissions 

On 9 \Iay 2013, the Chamber Issued Its "DeCISIon on Accused's Motion to Subpoena 

ldra\J....o lolimll'" ("DecisIOn"). 111 \\hich it found that the requirements for the Issuance of a 

subpoena, pursuant to Rule 54 of the Tnhunal"s Rules of Procedure and EVIdence ("'Rules"). 

compelling the testllnony of Tohmlr had been met and accordll1gly issued a subpoena compelling 

hlln to testify in thIS case, I 

2, Tohmir requests that the Chamber suspend the Subpoena and grant him "leave to file an 

appeal agall1st the DeclslOn":2 He argues that the decisIOn to subpoena "a person with regard to 

whom proceedll1gs have not yet been completed" raises senous legal Issues that are Slgl1l ficant to 

the de\"elopment of the r ribunal" s Jurisprudence and should be considered by the Appeals 

Chamher' lie states that hIS appeal \\ould co\er Issues related to (I) the Junsdlctlon of a trial 

chamber to Issue a subpoena 10 "persons accused 111 other cases before the ITnbunal]", (il) the nght 

of an accused person to refuse to testify 111 another case before the Tribunal until the end of hIS 

proceedll1g: and (iiI) the "nght of an accused person to refuse to be examined by another accused or 

the Oftice of the Prosecutor about e\ents relating to the charges against him" 4 

3 On 23 May 2013, the Chamber requested the parties to file a response, if they so \\ish, on 

the Issue of whether a mtness has standll1g to challenge a subpoena" On 23 lvlay 2013. the 

Accused filed a "iv1emorandum on Standll1g of WItness to Seck Lea\ e to Appeal Subpocna 

DeCISIon". statll1g hIS posItIon that a \\itness has standll1g to seek leavc to appeal a deCIsion 

I DeCISion on Accused'~ \1ooon to Subpoena Zdravko ToIIIlllL 9 \lay 2013 C'Decblon"). paras 21. n. Subpoena Ad 
Testlfic.andum.9 \121) 2013 ("Subpocna") 

Reque,>t. paras 1.6 

Requcst. para~ 2.,:\ 

Reque~t. para 3 

T 38688-38689 (23 i\lay 2013) 
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subpoenamg hIm to testIfy (, However, the Accused does not take a pOSItIon as to whether the 

Request meets the reqUIrements for cel1ificalIon to appeal. 7 

4 On 24 \1(1\ 2013. the Office of the Prosecutor ("'ProsecutlOn") tIled the "Prosccutlon 

SubmiSSIon Regardmg 10\I1111r Requcst to Suspend Subpoena and to Appeal DecIsIon on 

Accused's \\otIon to Subpocna Zdn:!\ ko 1011l1l1r" stat111g that gl\-en the deCISions of thc TrIal 

Chamber and Appeals Chamber 111 the case of PrmeCllfor \' Rado:-,/ov Br(Jal1ll1 C'Br(Jal1l11 case""), 

the rribunal appears to ha\'e "implIcitly accepted that a person affected by a subpoena has standmg 

to challenge a decIsion relatl11g to the issuance of that subpoena"". g While the Prosecution takes no 

posltlOn on the relief rcqucsted. It notes that an early resolutlOn of the question as to whether "a 

person m 'I olimir's posItIOn can be compclled to testij~ in proceedl11gs concermng another accused 

before thIS Tribunal, may ad\ance the elliclcnt admimstration or justIce"" and also notes that thIS 

Issue may arIse agam 111 both this casc and other ongomg cases L) 

11. Applicable Law 

5 DeCISIons on motIons other than prelimmary motIOns challenging jurisdictIon are without 

mterlocutory appcal sa\e with certIfIcation by the TrIal Chamber. 11) Under Rule 73(8) of the Rules. 

a fnal Chamber may grant certificatlOn to appeal if the said deCIsion "111\olves an issue that \\ould 

significantl) affect the fair and e"peditlOus conduct of the proceedings or the outcome of the trial, 

and for \\'hich. m the Opl1110n or the rrial Chamber. an Immediate resolutIon by the Appeals 

Chambcr may materially aciYance the proceedings"" 

6 A requcst tor certIticatlOn IS "not concerncd \\'Ith \\hether a deCISIon \\as correctly reasoned 

or not"" 11 Furthermore. It has prenously been held that "e\en when an Important pomt of law IS 

reused I .1· the efkct of Rule 73(13) IS to preclude certItication unless thc party seekmg certI1icatJon 

G i\1cillOl andum on Standlllg of \Vnness to Seek l.ea\\~ to Appeal Subpoena DeCISion. 23 r-,1ay 2013 l . :\ccu~ed 
Subn1l"~lon") paras 1-2 

Accused SubmiSSion. para 3 

~ Prosecution SubmiSSIOn Rcgardlllg Tolimlr Request to Su~pend Subpoena and to Appeal DellslOn on Accused's 
I\-lotlon to Subpoena Zdra"ko Tollllllr, 24 Vlay 2013 ('"ProsecutIOn SubmiSSion""). para 4 

') ProseultlOn SubmiSSion. para 6 

I'; S<!<! Rule III B). 73(C) of the Rules 

11 PI ,/1<!e lI!or \' 1/11111/110\'1(' <!! ill. Case 'Jo IT-05-87- r. DeCISion on Luklc Motion l'or Reconsideration of Tnal 
Chamber S l)e(l,ll)l1 on \Iotlon 101 .\dmlsslon 01 Documents from Bar rabic and DeCISion on Delence Request for 
rxten"l)l1 of rlllle for I i1l1lg of final .lllal f31IelS. 2 Jul~ 2008. para 42. PIOI<!C/I!(Jf \ Hr/III1I1{)\'IL <!! al. Case 1\;0 

11-05-87-1. I)cu~lon on Defence '\pplicatlon 1111 Certlllcatlon of Intelloculory Appeal of Rule 98 hll DeCISion. 
1-1 IUlle 2007. paid -I PI (JI<!CII!{)1 \ /'Opf!\'IC <!! al. Caoc.: No IT-05-88- r. I)eclslon on !\,Jlkollc and Beara l\-Iotlons 
for Certlll(atllln 01 the Rule 92 (I"CI!er r-,'Iotlon. 19 Vlay 200S. pard 16. Pri!leur!ol \' POP(}\'IC <!I al. Case 1\0 IT-05-
88-T. DeCISion on \'lotlon 10r CeniliCdtlOn of Rule 98 hLI DeCISIOn. 15 '\pnl 2008. pard 8, Prw<!LII!Or \' S 
,IJllo_'<!\'lc. C1SC No rt -02-54- r, DeCISion on PrCbe(utlOn I\lotlon for CertillcatlOn 01 Tndl Chamber DeCISion on 
Proseculion r-,'lotlon f'or I 'Oil /JII <! Proceeding. 20 Iune 2005, para 4 
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e~tabli~he~ that both conciItlons are satISfied" 12 Under Rule 73(C). requests for certIficatIOn must 

be filed \\ithl11 seven days of when the decIsIon \\as tiled or dell\ered 

Ill. Discussion 

7. As a preliminary matter. the Chamber notes that Rules 73(A) and (Cl limits motIons for 

relIef and requests for certIfication to appeal to partIes to a proceedings and-that Rule 2 sets out a 

restnCl1\e lI1terpretatlon of "parties" 13 HO\\e\er. the Chamber recalls that in the i3raol7l17 case. the 

rnal Chamber hearing that case granted .lonathan Randal"s applIcation f'or certIficatIon to appeal 

the decIsion subpoenall1g him 14 and the Appeals Chamber IT\ ersed the decision and set aside the 

I' subpoena - F urthcrmore. in the specl1ic circumstances of the Request. the Chamber consIders that 

Tol1l11lr IS an accused person be10re the Tnbunal whose case IS currently pendll1g on appeal and he 

has been subpoendcd to testIfy in thIs case 16 As an accused person before the rribunal. lolImir 

has unique rights and minimum guarantees that must be afforded to him under ArtIcle 21 of the 

Statute of the fnbunal ("'Statute") I~ Accordll1g1y. the Chamber finds. by majonty, Judge Mornson 
. 

dlssentll1g. that fol1l11lr properly filed the Request and \\Ill consider the arguments therell1 

8 The lirst lImb of the Rule 73(8 l test for certIticatlon IS \\hether the Decision involves an 

Issue that \\ould slgl1lficantly affect the fair and expeditlOus conduct of the proceedings or the 

outcomc of the tnal rhe issue at stake here is \\hether the Chamber mav Issue a subpoena 

compellmg Cl WItness to testIfy \\hen the \\Itness is an accused person currentl: ll1\ol\"ed m 

proceedlI1gs before -I nbunal and as such. IS entItled to preserve hIS right agamst sclf-mcnmmation 

enshnned in Article 21(4)(g) of the Statute The Chamber has held that Tolimir's prospectIve 

testlmon) IS rele\ant to the Accused's case and \\ill be ofmatenal assistance to hun IX In additIon. 

the Chamber found that the intormatlOn contall1ed in one document that the Accused wished to 

I' {'ruleL IIlu! \" Ha/du\ le. Case '\ill IT-O 1-48-1' r. DeCISion on Prosecution Reque~t for Certlticatlon 101' Interlocutory 
'\ppealllf"DellslOn on Prosecutor's !\-jotlon Seeking Leave to /\mend the Indictment". 12 January 2005. p I 

I' Rule 2 detines parties dnd the Prosecutor and the Detcncc. let' PrUleClll(J! \" Harac!1I7u/ el iI/ . Dell~lOn on Purported 
\lollon lor Certilicdllon to ;\ppcal -, rldl Chambcl DeCISion Conlernll1g Subpoenaed Wllne~". 14 September 20()7. 
pclrd :3 

11 Pr(}Ii:ClII(jr \ /3!dUI1II1 and j,t/I:'. Ca'>e 1\0 J"l-99-36--1. DcclsJl}n to Grdnt Cei1lticatlon to '\ppeal the -lllal 
Chamber's "DeclsJ()n on ~'llltlon to Set ;\~Ide Cunfidentlal Subpoena to Give [\Idencc·. 19 June 2002 Jonathan 
Rdndal \\as a \\al correspondent tor the 11 LLI!71l7gI011 P(}II \Iho Wd~ ~ubpoenaed by the !3rdol7ll7 Trial Chamber to 

give eVidence about an IIlten'lew he conducted dUring the contllCt 

I' f',meclIlor \" !3r,1al1l11 and Ta/lc. Case 1\0 IT-99-36-.'\R73 9. DeCISion on Interlocutory Appeal. II December 2002 
The Appeals Chamber held there was a general public II1terest 111 the work or\\"ar correspondents and that compelling 
them to testify would adversely affect thell' ability to carry out their work 

1(, The Chambel recalls that Tollllllr was conVicted and sentenced to life 1I1lpnSOnmenr. ,lee ProseclItor \" TU//l71/1', Case 
No IT-05-882-T. Judgement. 12 December 2012 

le l\rllC le 2' (,I)( g) () r the Stat ute Ine ludes the nght agalllst se I f-lIlcn m III at IOn 

" Del.lsloll. p~lI,b 16. 17 19 
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discuss \Ylth Tol1l11Ir \\'as not obtamable through other means 19 The Chamber notes that pursuant 

to Article :21(4)(e) of the Statute. the /\ccused has the nght to "obtam the attendance and 

exammatlon of \\IlneSSes on his behalf under the same conditIons as witnesses aga1l1st him" It IS 

also the oblIgatJon of thiS Chamber to ensure that tnals are fair. expeditious. and conducted with 

due regard 1'or the protection of \Ictlms and \\'Itnesses 2(j GiYen the Importance of fol1l11Ir's 

prospecti\e testimony to the Accusecrs case, the resolution of thiS Issue \\ould significantly affect 

the fem and expedItious conduct of this proceedmg and the outcome of this trial Thus. the 

Chamber tinds that the first lImb of this test has been met. 

9. WIth respect to the second limb of the test for certificatIOn. the Chamber must assess 

\\ hether a resolutIOn by the Appeals Chamber of the issue of \yhether the Chamber may Issue a 

subpoena compellmg a \\Itness to testify when the \\Ilness IS an accused person currently ll1\'olved 

m proceedmgs beliJre the I nbunal. \\ould matenally aci\ance the proceedmgs As the Chamber 

has found prc\]()usl). the prospectl\e e\ldence of Tohmlr IS rcle\ant to the Accused' s case and \\Ill 

be of material assistance to hlln ~I Furthermore, glyen that Tohmlr's contll1ued unwillingness to 

compl) \\ ith the Subpoena may result m contempt proceedmg bell1g initiated agamst him, the 

Chamber linds that an immeciIate resolution of this Issue by the Appeals Chamber no\\. rather than 

at the end of tune-consuming contempt proceedmgs. would matenally advance the proceedings 111 

thiS case Therefore. the second lImb of the test for certJ1ication has been met 

10 The Chamber tinds that both of the reqUIrements ha\e been met for the test for certification 

pursuant to Rule n( B) 

I" , DCCI~IOI1. pal a 20 

cl) Article 20( I) of the Statute. see also ProleCllror \' J-farad/l1aj et al. Case"\lo IT-04-S4-A. Judgement. 19 July 2010, 
para 35 

, I 
, DeCISion, para 16 
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IV. Disposition 

11 AccordIngly. the Chamber. by majorIty. Judge tvlorrison dIssenting. pursuant to Rules 54 

and 73 of the Rules. hereby. 

(a) GRANTS the Application, and 

(b) STAYS the execution oi'the DecIsIon and the Subpoena pendll1g resolutIon of the Issue 

111 the Request by the Appeals Chamber 

Judge i\lornson appends a dIssenting Opll110n to thIs decisIon. 

Done in EnglIsh and French. the English text being authoritatl\'e. 

Dated this fourth day of June 2013 
At fhe Hague 
The 0;etherlands 

Ca~c]\o IT-95-S, 18- r 

---~ 
Judge O-Clon K won 
Presldll1g 

[Seal of the Tribunal[ 

6 4June2013 



DISSE~TING OPINION OF JUDGE HOWARD MORRISON 

~ly dl\crgencc ti'om the :-vlajonty's find1l1g that To11l111r properly filed the Request stems 

ti'om my understand1l1g of the e"act Rules that the MaJonty rcly upon 111 gra!1l111g the Request As 

the i\lalorit) ackncmledgcs, Rule 2 allO\\s no room for ll1terpretatlon of the term "parties" 22 rhe 

"partIes" are restrIcted to those \\ho particIpate 111 on-going crIm1llal proceedll1gs before the 

TrIbunaL namely, the Prosecutor and the Defence, or the Accused 111 this casc The certIficatIon 

procedurc emisaged in Rule 73 (A) and (C) is lImited in its applicatIOn, as rightly pointed out by 

the TrIal Chamber 111 the Haradma; eT ai, case, to "either party" to the proceedings. 23 In thIS hght. 

e\ en takmg 1I1to account the specltic circumstances of the Request. I would not grant Tolimlr's 

request for certIficatIon to appeal the DeCIsion as, 111 my Judgement. he has no standmg 111 this 

111stance 

Done 111 EnglIsh and french, the English text bC1l1g authoritatIve. 

Dated this fourth day of .June 2013 
At The Hague 
Thc ?\etherlands 

C' .';et:" :, lip!"" pdl a 7 

2, See 'liP/"{{ paid 7. In 13 

Case No n -95-5 18-T 

q \\yard T'v'l tf1son 
c,/ 

Judgc 

[Seal of the Tribunal] 
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