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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Bersons

Responsible for Serious Violations of Internatioraimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”)dsised of the “Application for Certification to
Appeal Decision on Remand of Count One”, filed Wby tAccused on 7 August 2013

(“Application”), and hereby issues its decisionrdan.

I. Background and Submissions

1. On 28 June 2012, the Chamber delivered its ruliRglé 98bis Ruling”) on the Accused’s
oral motion for a judgement of acquittal pursuamtRule 98bis (“Rule 98 bis Motion”) of the
Tribunal’'s Rules of Procedure and Evidence (“Rulemid heldinter alia that, with respect to
Count 1 of the Third Amended Indictment (“Count,lfhere was “no evidence, even taken at its

highest, which could be capable of supporting avimion for genocide in the municipalities”.

2. On 11 July 2013, the Appeals Chamber issued itgelndnt on the appeal filed by the
Office of the Prosecutor (“Prosecution”) againg fRule 98bis Ruling, reversed the Chamber’s
acquittal of the Accused for genocide under Countadd reinstated the charges against the
Accused under this couft.

3. On 22 July 2013, the Accused filed a “Motion fora@ication” before the Appeals
Chamber, requesting the Appeals Chamber to cladifgt it meant in the Appeal Judgement when
it remanded the matter to the Chamber “for furthetion consistent with this Judgemeht'The
Accused’s interpretation is that the Appeals Chamnéeersed the Chamber’s findings on #uotus
reusandmens redor genocide, reinstated Count 1, and remandednthiger for the Chamber to

decide on his Rule 98is Motion anew, in light of the guidance set out ie #hppeal Judgemeiit.

4. On 1 August 2013, the Appeals Chamber issued ieifion on Motion for Clarification”,
wherein it considered that it was not appropriatethe Appeals Chamber to provide the relief
sought by the Accused and denied the Motion forifidation in its entirety, The Appeals
Chamber considered that “any dispute about theicgtign of the [...] Appeal Judgement by the

T. 28769 (28 June 2012) (“Rule BB Ruling”).

Prosecutor v. KaradZj Case No. IT-95-5/18-AR%fs.1, Judgement, 11 July 2013 (“Appeal Judgementi)apll?.
Prosecutor v. KaradZj Case. No. IT-95-5/18-AR%fs.1, Motion for Clarification, 22 July 2013, para. 7

Motion for Clarification, para. 2.

Prosecutor v. KaradZj Case No. IT-95-5/18-AR98bis.1, Decision on MotfonClarification, 1 August 2013, p. 2.
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[...] Chamber can, subject to the appropriate cegtfon, be appealed”but noted that no

reference “to any such certification” had been made

5. On 2 August 2013, the Chamber issued the “Decisioccused’s Motions for Severance
of Count 1 and Suspension of Defence Case” (“Degisin Suspension and Severance”) in which
it found, inter alia, that the “Appeal Judgement [wa]s unequivocal akimg a final determination
on the Rule 9%is Ruling” and that the Chamber was “simply instracte take necessary and

appropriate action with regard to the defence oaith,Count 1 having been reinstatéd”.

6. On 7 August 2013, the Accused simultaneously filedApplication before the Chamber as
well as the “Appeal of Decision on Remand of Co@re” (“Appeal”) before the Appeals
Chamber’ The Accused contends that the decision of thex®ea on the remand of Count 1 is
“appealable [as] of right” given that the Appealsathber “retains jurisdiction over a matter which
it remanded to a Trial Chamber where the questsoto avhether the Trial Chamber complied with
its instructions is at issueé®. However, in the event that the Appeals Chambeewe find that
such an appeal requires certification, he requbstsChamber to grant certification or decide that

the requirements for certification have been Met.

7. In the Application, the Accused requests, purstiaule 73(B) of the Rules, certification
to appeal the portion of the Decision on SuspenaiahSeverance in which the Chamber held that
the Appeals Chamber had made a final determinatiothe Rule 9&is Ruling when it remanded
the matter “for further action'> The Accused submits that the question of whettherChamber
was directed to “reconsider Count One” in lighttieé Appeal Judgement or whether the Appeals
Chamber had itself decided on his Rulel®8Motion with respect to Count 1 is an issue which
could “significantly affect the fairness, expeditimess, and outcome of the tri&l”In that regard,
the Accused observes that if the Chamber erretsimierpretation of the Appeal Judgement, he
would be deprived of his right to a decision on therits of the Rule 98is Motion at the end of

Decision on Motion for Clarification, pp. 1-2.
Decision on Motion for Clarification, p. 2.
Decision on Suspension and Severance, para. 14.

Prosecutor v. Karadéj Case No. IT-95-5/18-AR®8s.1, Appeal of Decision on Remand of Count One,
7 August 2013 (“Appeal”), paras. 12, 17.

10 Application, para. 3.
1 Application, para. 4.
12 Application, para. 1giting Decision on Suspension and Severance, para. 14.
13 Application, para. 5.
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the Prosecution’s case, and this would be procégunafair and delay the trial by requiring him to
defend Count 1 during the remainder of his deferase"’

8. In addition, the Accused submits that an immeddgeision by the Appeals Chamber
would materially advance the proceedings given ihtte Chamber erred in its interpretation of
the Appeal Judgement, he would be forced to defemdelf with respect to Count 1 without an
opportunity for “a final decision on his motion fludgement of acquitta”> In his submission this
could have an “adverse spill-over affect” on hialtwith respect to the remaining counts given the
need to elicit evidence that crimes were not comemitwith genocidal interlf. Finally, the
Accused observes that other trial chambers haveeagtaertification to appeal “where the scope of

the Appeals Chamber’s remand was uncléar”.

9. On 9 August 2013, the Prosecution filed the “Profen Response to Karadza
Application for Certification to Appeal Decision ddemand of Count One” (“Response”). The
Prosecution argues that the issue of whether tlaen®hr correctly concluded that the Accused was
not entitled to another Rule %8s proceeding with respect to Count 1 does not sicguifily affect
the fair and expeditious conduct of the proceedingghe outcome of the trial and that an
immediate resolution by the Appeals Chamber wouoldnaterially advance the proceedirgs.

10. In the Prosecution’s submission, the Applicationsgeculative and certification would
“unnecessarily delay the proceedings” through fntimterlocutory litigation and the prospect of
additional Rule 98bis litigation.® The Prosecution also disputes the Accused’s cldiat
requiring him to elicit evidence with respect toudb1 could have adverse spill-over effects on the
remaining counts given that he has already addecitnce from withesses who have admitted to
the underlying crimes and that his defence on thericipalities component” of the case has

“remained constant, regardless of the status oh€Hu*°

14 Application, para. 5.
15 Application, para. 7.
16 Application, para. 7.

7 Application, para. 8giting Prosecutor v. Haradinaj et. alGase No. IT-04-84is-PT, Decision on Application on
behalf of Ramush Haradinaj for Certification Pursue» Rule 73(B), 3 February 201Rrosecutor v. Gotovina et.
al., Case No. IT-06-90-T, Decision on Joint Defence e for Certificate to Appeal the Second DecisianJoint
Defence Motion to Strike the Prosecution’s Furt@érification of Identity of Victims, 19 March 200®rosecutor
v. Muvunyj Case No. ICTR-00-55A-R73(B), Decision on ProsecutMotion for Certification to Appeal the
Limitation of the Scope of the Retrial, 29 Janu20{9.

18 Response, para. 1.

!9 Response, paras. 1-4.

% Response, para. 6.
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Il. Applicable Law

11. Decisions on motions other than preliminary motichsllenging jurisdiction are without
interlocutory appeal save with certification by fiigal Chambef* Under Rule 73(B) of the Rules,
a Trial Chamber may grant certification to appé#he said decision “involves an issue that would
significantly affect the fair and expeditious coontlof the proceedings or the outcome of the trial,
and for which, in the opinion of the Trial Chambean immediate resolution by the Appeals

Chamber may materially advance the proceedings”.

12.  Arequest for certification is “not concerned witihether a decision was correctly reasoned
or not”?? Furthermore, it has previously been held thaetewhen an important point of law is
raised [...], the effect of Rule 73(B) is to precludketification unless the party seeking certifioati
establishes that both conditions are satisfi@dUnder Rule 73(C), requests for certification must
be filed within seven days of when the decision filad or delivered.

[ll. Discussion

13. Atthe outset, the Chamber observes that the Adsiggpeal and the issue of whether the
Chamber’s decision on the remand of Count 1 is @ppée as of right without certification is still
pending before the Appeals Chamber. It is theeefat for the Chamber to rule on this aspect of
the Application. However, in the interests of jgidl economy and facilitating the expeditious
resolution of this matter, in the event that thep@gls Chamber determines that certification is
required, the Chamber will consider whether the f@scertification under Rule 73(B) of the Rules

is met in this instance.

14. The Chamber considered that the Appeals Chambireippeal Judgement made a final
determination on the Rule ¥fsruling, and that when the matter was remandedddtmamber for
appropriate action, Count 1 was reinstated foptimposes of the defence case and did not require a

new Rule 9%is proceedind® The Chamber is satisfied that the issue of whettis is a correct

2 seeRules 72(B), 73(C) of the Rules.

2 prosecutor v. Milutinovi et al, Case No. IT-05-87-T, Decision on LdkMotion for Reconsideration of Trial
Chamber’s Decision on Motion for Admission of Docmts from Bar Table and Decision on Defence Redoest
Extension of Time for Filing of Final Trial Brief® July 2008, para. 4Brosecutor v. Milutinovi et al, Case No.
IT-05-87-T, Decision on Defence Application for @#&cation of Interlocutory Appeal of Rule 9Bis Decision,
14 June 2007, para. Brosecutor v. Popoviet al, Case No. IT-05-88-T, Decision on Nikblknd Beara Motions
for Certification of the Rule 9g8uaterMotion, 19 May 2008, para. 1Brosecutor v. Popoyiet al, Case No. IT-05-
88-T, Decision on Motion for Certification of Rulg8 bis Decision, 15 April 2008, para.; 8rosecutor v. S.
MiloSevi, Case No. IT-02-54-T, Decision on Prosecution ktotfor Certification of Trial Chamber Decision on
Prosecution Motion fo¥oir Dire Proceeding, 20 June 20G%ara. 4.

% prosecutor v. Halilovi, Case No. IT-01-48-PT, Decision on ProsecutionuRstifor Certification for Interlocutory
Appeal of “Decision on Prosecutor’'s Motion Seekireave to Amend the Indictment”, 12 January 2003,.p.

4 Decision on Severance and Suspension, para. 14.
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interpretation of the Appeal Judgement would sigaiitly affect the fair and expeditious conduct
of the proceedings or the outcome of the trial.thé Appeals Chamber intended the Chamber to
examine anew the Accused’'s Rule 198 Motion with respect to Count 1 in light of the Agpe
Judgement and render a new judgement pursuantleo38bis in relation thereto, continuing the
defence phase of the case without having rendexed a judgement would affect the fair and
expeditious conduct of the proceedings as the AetasRule 9%is Motion with respect to Count

1 would remain unresolved.

15.  With respect to the second limb of the test fortiteation, the Chamber finds that an
immediate resolution of this issue by the Appedisu@ber will have a direct impact on the course
of proceedings in this case as it will determineethler a new Rule 98is proceeding and/or
judgement is required in light of the Appeal Judgeit This will necessarily impact on the future
timetable for the case and the evidence that Ietpresented when the defence case resumes. The
Chamber is therefore satisfied that an immediateiste by the Appeals Chamber would

materially advance the proceedings.

IV. Disposition

16. Accordingly, the Chamber, pursuant to Rules 54 ai3{B) of the Rules, hereby
DECLARES that the requirements for certification to appeader Rule 73(B) have been met, and
GRANTS the Application.

Done in English and French, the English text baathoritative.

Judge O-Gon Kwon
Presiding

Dated this third day of September 2013
At The Hague
The Netherlands

[Seal of the Tribunal]
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