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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internatiotdimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Huhal”) is seised of the Accused’'s 84
Motion for Finding of Disclosure Violation and fdRemedial Measures (November 2013)”,

filed on 4 December 2013 (“Motion”), and herebyuiss its decision thereon.

. Submissions

1. In the Motion, the Accused argues that the Offit¢he Prosecutor (“Prosecution”) has
violated Rule 68 of the Tribunal’'s Rules of Procedand Evidence (“Rules”) in relation to its
untimely disclosure of four documents (“Documentsthich, in his submission, contain
information of an exculpatory natute. Three of the Documents were disclosed by the
Prosecution in early 2013 as part of the “Ruleshef Road” collection of documents and the

fourth document was disclosed in November 201®¥dlhg a specific request by the Accuged.

2. The Accused contends that the Documents are exowpwith respect to allegations
and events in Grbavica (“First Document”), Haw4i'Second Document”), Bijeljina (“Third
Document”) and Kotianske Stijene (“Fourth Document”). The Accused submits that the
Documents contradict allegations “that there wamlicy or joint criminal enterprise to expel
non-Serbs and commit violent acts against thémiVith respect to the Katanske Stijene
incident, the Accused alleges that the Fourth Dantrshows that the killings were not planned
by the Bosnian Serb authorities and that they tioggrosecute the perpetratdrs.

3. In the Accused’s submission, he was prejudicedhbyldte disclosure of the Documents
as he could not use them during his cross-examimatf Prosecution witnesses or during his
direct examination of witnesses who had testifibdua the municipalities and incidents in

questior®

4, The Accused requests the Chamber to make a finbatghe Prosecution violated Rule
68 of the Rules by the late disclosure of the Doentsf The Accused further asks that he be

Motion, para. 1.

Motion, para. 1.

Motion, paras. 2—4, 6-8, 9-10, 12-14.
Motion, paras. 4, 7, 10.

Motion, para. 14.

Motion, paras. 5, 8, 11, 15.

Motion, para. 16.
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granted an additional four hours for his defencgecand renews his request that he be given
“open-file disclosure” with respect to the Prosémis evidence collectiof.

5. On 19 December 2013, the Prosecution filed the s&ation Response to Karadi
84™ Motion for Finding of Disclosure Violation and f&temedial Measures (November 2013)”
(“Response”). It submits that the Motion shoulddiEmissed given that the Accused has failed
to show that he was prejudiced by the late disceosifithe Documents. The Prosecution does
not accept that the Second Document or Third Docdiraee exculpatory and were thus subject

to disclosure under Rule 68.

6. The Prosecution acknowledges that the First Doctiraed Fourth Document should
have been disclosed pursuant to Rule 68 and exgsrétssregret for this errdt. However, with
respect to the First Document the Prosecution oaistéhat it does not fall within Rule 68 to the
extent claimed by the Accuséd. In any event, the Prosecution submits that theused
suffered no prejudice as a result of the late dsale of the Documents given that the newly
disclosed material is duplicative or adds nothiilggnificant to material already in the Accused’s
possession® The Prosecution also cites examples of whereAttmised has already elicited
similar evidence from witnesses who have testifedate or has cross-examined withesses on
the issues raised in the Documelftdn addition, it contends that any evidence corgdiin the
Documents would be of “minimal weight” and furthiéat the Accused failed to identify any

witnesses who could have testified about the sipdoifidents referred to in the Documefits.

7. The Prosecution submits that the remedies soughtiidyccused are “disproportionate,
impracticable and inappropriate”, and that in theemce of prejudice, no remedy is warrarifed.
The Prosecution further argues that there are oongis to grant additional time for the defence
case given that (i) the Accused had already creammed the relevant witnesses with respect
to the issues raised in the Documents; (ii) thecldsed information is of such limited
significance; and (iii) the Accused already possdssubstantially similar informatior’”. The
Prosecution finally observes that the Accused’siest for “open-file disclosure” has already

been rejected by the Chamber on four occasions,tlaaidthe Accused is thus requesting

& Motion, paras. 19-20.

°® Response, para. 1.

19 Response, paras. 4-6.

" Response, paras. 2, 13.

12 Response, para. 3.

13 Response, paras. 7-9, 12-14.
4 Response, paras. 9, 12-14.
15> Response, paras. 10-11.

16 Response, para. 1.
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reconsideration without asserting a clear errorredsoning or pointing to “any particular

circumstance justifying reconsideration in ordeptevent an injustice™®

Il. Applicable Law

8. Rule 68 of the Rules imposes a continuing obligata the Prosecution to “disclose to
the Defence any material which in the actual knolgke of the Prosecutor may suggest the
innocence or mitigate the guilt of the accusedffacathe credibility of Prosecution evidence”.
In order to establish a violation of this obligatiby the Prosecution, the Accused must “present
aprima faciecase making out the probable exculpatory or mitiganature” of the materials in

question’?

9. Rule 68bis provides that a Trial Chamber mayoprio motuor at the request of either
party, decide on sanctions to be imposed on a pehnigh fails to comply with its disclosure
obligations under the Rules. In determining therapriate remedy (if any), the Chamber has to

examine whether or not the accused has been preflibly the relevant breath.

[1l. Discussion

10. Having reviewed the First Document, the Chambenas convinced that the humane
conduct of one Bosnian Serb individual who was deed as a “commissioner” for the entry
hall to an apartment building in Grbavica is poiaht exculpatory. In the absence of further
information about the appointment, power, and menadé this “commissioner”, the Chamber
does not consider his individual actions in helpiBgsnian Muslims to be potentially
exculpatory. However, the Chamber finds that t® é¢xtent that the document suggests that
many civilians were killed or wounded in Grbaviocachuse of snipers shooting from the “free
territory” is potentially exculpatory with respet¢d the allegations against the Accused.
However, in this regard, the Chamber notes thatGhamber has already received evidence
pertaining to sniper fire into Grbaviéa.The Chamber therefore finds that the First Doquirie

not of such significance that the Accused was pliegd by its late disclosure.

" Response, para. 14.

18 Response, para. 15.

9 Prosecutor v. Kordi and Cerkez,Case No. IT-95-14/2-A, Judgement, 17 December Z0Rdrdi¢ and Cerkez
Appeal Judgement”), para. 179.

2 Kordi¢ and Cerkez Appeal Judgement, para. 17Brosecutor v. Blaskj Case No. IT-95-14-A, Judgement,
29 July 2004, para. 268.

2L Stanislav Gati, T. 37476 (22 April 2013); Vlade ki, T. 30823 (3 December 2012); Dragan Malefi. 30840
(3 December 2012); Edin Garaplija, T. 33399 (7 Haby 2013); D2516 (Witness statement of Vladéi& uated
5 November 2012), paras. 4, 14, 17, 25; David harld. 2076-2077 (7 May 2010); Aernout Van Lyndeén,
3061-3062 (31 May 2010); Michael Rose, T. 7267-7@8ctober 2010); Martin Bell, T. 9923 (15 Decembe
2010).
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11.  With respect to the Second Document, the Chambmestisatisfied that there is a basis to
conclude that the fact that Milan Kuzman intervet@dnsure that a Bosnian Muslim would not
be mistreated and detained is potentially exculpatdhe Accused has failed to show how the
intervention of one individual who does not appearhave had an official function in the
municipality is potentially exculpatory or wouldh that only Bosnian Muslims who “assisted
the enemy” were detained by Bosnian Serb authsriti¢dadzéi.

12. The Chamber is also not satisfied that the ThirduDeent is potentially exculpatory.
The Third Document simply suggests that the Presidethe Municipality of Bijeljina assured
a Bosnian Muslim that he would get involved if loeiid out anything about his son and would
try to release him. There is no indication that aotion was actually taken in this regard and it
does not appear that the Bosnian Muslim’s son was ound. Contrary to the Accused’s
submission, the Third Document does not suggestctiiraes in Bijeljina were committed by

persons over which the authorities had no control.

13. The Chamber therefore finds that there was no twlaof Rule 68 of the Rules with
respect to the disclosure of the Second DocumenhfTéird Document and there is no basis to

grant the remedies sought in relation thereto.

14. The Chamber finds that to the extent that the FoWbcument suggests that the
Koricanske Stijene incident was done “spontaneously efirstiative” and that there was

pressure from Banka Luka to arrest the perpetraitois potentially exculpatory. The Chamber
therefore finds that the Prosecution violated Réieof the Rules by failing to disclose the
Fourth Document as soon as practicable. The Fdbatument was only disclosed to the
Accused in November 2013 but dates back to Octdbet. The Chamber finds, however, that
the Fourth Document is consistent with other mataiready disclosed to the Accused. The
Chamber also notes that the Accused has alreadjuctad cross-examination of Prosecution
witnesses and sought to elicit evidence about tsapgroval of and order to investigate the
Kori¢anske Stijene incideff. The Chamber therefore finds that the Fourth Daeninis not of

such significance that the Accused was prejudigeitisdate disclosure.

15. In the absence of prejudice to the Accused, treermibasis to grant the remedies sought

with respect to the Fourth Document.
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IV. Disposition

16.  For the foregoing reasons, the Chamber, pursuamules 54, 68, and @8s of the
Rules, hereby:

a) GRANTS, by majority, Judge Kwon dissentiAgthe Motion in part, and finds that
the Prosecution violated Rule 68 of the Rules watbpect to its late disclosure of

the First Document and Fourth Document; and

b) DENIES the Motion in all other respects.

Done in English and French, the English text baathoritative.

Judge O-Gon Kwon
Presiding

Dated this sixteenth day of January 2014
At The Hague
The Netherlands

[Seal of the Tribunal]

2 seeResponse, para. 13 and the documentary materiabiamess testimony cited therein.

% Judge Kwon refers to his Partially Dissenting iimi in the Decision on Accused’s Thirty-SeventhFarty-
Second Disclosure Violation Motions with Partiallyssenting Opinion of Judge Kwon, 29 March 2011hie/
Judge Kwon agrees with the majority that there i®en a violation of Rule 68 of the Rules, in theeatte of
prejudice to the Accused, he considers that thadvicthould be dismissed in its entirety.
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