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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Bersons

Responsible for Serious Violations of Internatioralmanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”) sgised of the Accused’s “Sixth Motion for
Binding Order: United States of America” filed orivV&arch 2014 (“Motion”) and hereby issues its

decision thereon.

I. Background and Submissions

1. In the Motion, the Accused requests, pursuant ticler29 of the Statute of the Tribunal
(“Statute”) and Rule 54&is of the Tribunal’'s Rules of Procedure and EvidefiBailes”), an order
compelling the United States of America (“U.S.”) poovide him with four documents he had
previously requested and which he believes to lwaat and necessary to his defence ¢a3be

documents are:

(A) A paper prepared by the DCI Interagency Balkan Taske on or about February 27, 1995
concerning increased air activity over Bosnia. phper was attached to a memo from Ray
Converse of the Task Force to the Deputy Direatoirftelligence dated February 27, 1995
which was among those released by the United Sgatesrnment and Clinton library.

(B) A copy of the cable from Brigadier Jones referrednt the memorandum of the deputies
committee meeting of 22 February 1993 on p. 2 inclvlit was attached and allegedly
reported that the Muslims were responsible foUAPROFOR casualties.

© A copy of the detailed documentation of recentduglter and fixed-wing activity in Bosnia
ordered by the Principals committee on 21 Febr885.

(D) Contents of Intelligence Tab and Serb Objectives f6al3 July 1995 memo from Norman
Schindler to CIA Directof.

2. On 20 February 2014, the Chamber issued a schedulder setting a deadline of 3 March
2014 for the Accused to file any evidence-relatextioms? and the Accused submits that he filed
the Motion after having failed to obtain the documsebefore the Chamber's deadlhe.

3. The Accused argues the Motion meets the requirestriRule 54is.”> He submits that he
specifically identified each document by date agfénencé. He asserts documents (A) and (C) are
relevant and necessary as they relate to arms simggato Zepa and Srebrenica in 1995, evidence
which the Chamber has previously found to be reieand necessary.The Accused argues that

Motion, paras. 1, 3.

Motion, para. 1.

Scheduling Order for End of Defence Case, 20 teaiyr2014.
Motion, para. 4.

Motion, para. 14

Motion, para. 15.

Motion, paras. 1, 17-18.
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document (B) is relevant and necessary as it elatéhe Sarajevo component of the case and may
corroborate the evidence of witnesses who havii¢esin his defence cage Lastly, the Accused
argues that document (D) is relevant and necessarguse it relates to his knowledge of events in
Srebrenica and supports his defence that “he hddhowledge that prisoners in Srebrenica would

be executed, and no reason to believe that thesireSrebrenica would lead to genocide”.

4, The Accused asserts he first learned of the doctsrianSeptember 2013 and requested
them from the U.3° On 28 October 2013, after not having receivedsponse, the Accused filed
a motion requesting that the Chamber invite the. WobSrespond and to set a deadline for that
responsé’ Having been thus invited by the Chamber to redporthe U.S. filed its response
requesting that the Chamber deny the Accused’sestdar setting a deadline and submitting that it
was conducting a good-faith review for the Accusedquest for information and that it would
respond as quickly as possibfe.On 12 December 2013, the Accused sent a letténetdJ.S.
requesting a substantive response and on 10 JaR0ady the U.S. responded to the Accused that
it was still working towards providing the documemno him** Therefore, the Accused argues that

he has made efforts to obtain the material volilgtirom the U.S. but has failed to do b.

5. The Accused then filed his Motion on 3 March 2044d on the same day the Office of the

Prosecutor (“Prosecution”) informed the Chambdare-mail that it would not respond.

6. Having been invited to respond to the Motf8ithe U.S. requested that the Chamber extend
its deadline until 21 March 2014 as counsel forth8. would be out of the office and unable to
appropriately prepare the U.S. respots@he Chamber granted the request and invited tBe to
respond by 21 March 2014,

7. On 21 March 2014, the U.S. filed its “Responsehef Wnited States of America to the Trial
Chamber’'s 5 March 2014 ‘Invitation to the Unitecht®s of America™ (“Response”), requesting

& Motion, paras. 24-26.
° Motion, paras. 27-29.

19 Motion, paras. 3, 5-6, Annexes A, B. The Accusedt letters to the U.S. on 23 September 2013 aBdt8ber
2013.

1 Motion for Invitation to United States of Amerjc28 October 2013, para. 4.
12 |nvitation to the United States of America, 30t@er 2013

13 Response of the United States of America to tli@ Thamber's 30 October 2013 “Invitation to theitdd States of
America”, 21 November 2013, para. 4

4 Motion, paras. 9-10, Annexes C, D.
15 Motion, para. 30.
18 |nvitation to the United States of America, 5 ka2014.

" Request by the United States of America for Esimm Until March 21 of Deadline to Respond to theall
Chamber’s March 6, 2014 “Invitation to the Unitetat8s of America”, 10 March 2014, paras. 4, 7.

18 Decision on Request from the United States of Aragior Extension of Time, 11 March 2014.
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that the Motion be denied. The U.S. asserts that the Motion fails to meet threshold
requirements of a Rule 3dis binding order because the U.S. has worked contisiyoand co-
operatively to respond appropriately to the Acciseelgquests and has advised the Accused of this
on multiple occasion®.

8. The U.S. submits that it is deeply committed toisis®gy and co-operating with the
Tribunal, and notes that over the past severalsygdras provided the Accused with hundreds of
pages of documents and authorised interviews withraber of U.S. Government officids. The
U.S. states that it has responded substantivelgotoe of the Accused’'s requests, and that it
informed the Accused that it was working on respogdo the remaining items sought and would
inform him and provide any responsive materials mfigished®® The U.S. asserts that it provided
one document to the Accused, it was unable to édoaabther document, and it was continuing to
work on the remaining two requedfs.The U.S. notes that the Accused has acknowletigsdt
“has continually professed its willingness to pd®/the requested documents”, and while aware of
the circumstances regarding the close of evidemtiee Accused’s case, it argues the Motion lacks
an appropriate basis for the issuance of a Rulki$#indingorder?* The U.S. submits that it is
continuing with its good faith review of the Accd&e remaining requests and will respond

promptly upon completiof?

Il. Applicable Law

9. Article 29 of the Statute obliges states to “co+ape with the Tribunal in the investigation
and prosecution of persons accused of committingse violations of international humanitarian
law”. This obligation includes the specific duty ‘tomply without undue delay with any request

for assistance or an order issued by a Trial Chafifté [...] the service of document$®.

10. A party seeking an order under Rule [&4 must satisfy a number of general requirements
before such an order can be issued, namely, (ijeheest for the production of documents under

1 Response, para. 13.
% Response, para. 1.
%l Response, para. 2.
2 Response, para. 5.

% Response, paras. 9-10. The U.S. provided onenent to the Accused on the condition that the Gierissue a
Rule 70 order, which the Chamber issued on 19 Mati. SeeSeventh Motion for Order Pursuant to Rule 70:
United States of America, 14 March 2014; Decisiartlie Accused’s Seventh Motion for Order Pursuamule 70
(United States of America), 19 March 2014 (“Severtthe 70 Decision”).

%4 Response, paras. 11-12.
% Response, para. 12.
% Article 29(2)(c) of the Statute.
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Rule 54bis should identify specific documents and not broategories of documentsyii) the
requested documents must be “relevant to any matteissue” and “necessary for a fair
determination of that matter” before a Chamber isane an order for their productiéh(iii) the
applicant must show that he made a reasonable édfpersuade the state to provide the requested

information voluntarily?® and (iv) the request cannot be unduly onerous tipestate®

[ll. Discussion

11. As stated above, binding orders can be issuedaftdy the applicant has made reasonable
efforts to persuade the state concerned to praideequested information voluntarily, and then
the state has refused to do*50The Chamber notes that the U.S. has continuasigperated
with the Accused since his initial request seeldoguments in September 20¥3.The Accused
even submits that the U.S. has “continuously ps#dsits willingness to provide the requested
documents” to him and due to the ending of his miedecase, he felt obliged to file the Motith.

12. The Chamber notes that so far the U.S. has resddondbe Accused’s request for three of
the documents by providing him with one documetdgrahe Chamber issued an order pursuant to
Rule 70%* advising him that it was unable to locate anotd@mument® and agreeing that it would
disclose to him a third document upon the issuafigeRule 70 order by the ChamB&rThe U.S.
submits it has notified the Accused that it is gnhg to work on responding to his requests, and
that it will inform the Accused promptly when it mpletes its work! The Chamber is satisfied
that the U.S. is voluntarily co-operating with ti#ecused in searching for and providing
documents responsive to his requests. AccordirtigeyChamber finds that the Accused has failed

2" Prosecutor v. Milutinovi et al, Case No. IT-05-87-AR108bis.2, Decision on Retuxsthe United States of
America for Review, 12 May 2006 Nilutinovi¢ USA Decision”), paras. 14-1%rosecutor v. Tihomir Blaski
Case No. IT-95-14-AR108bis, Judgement on the Reafabe Republic of Croatia for Review of Trial &nber Il
of 18 July 1997, 29 October 199B(43ki: Review Decision”), para. 3Brosecutor v. Kordi and Cerkez Decision
on the Request of the Republic of Croatia for Revief a Binding Order, Case No. IT-95-14/2-AR108b8s,
September 1999 Kordi¢ Decision”), paras. 38—39.

% Rule 54bis(A)(ii) of the Rules Blaski: Review Decision, paras. 31, 32(ikprdi¢ Decision, para. 40Milutinovi¢
USA Decision, paras. 21, 23, 25, 27.

29 Rule 54bis(A)(iii) of the Rules;Prosecutor v. Milutinov et al, Case No. IT-05-87-T, Decision on Sreten uki
Amended Rule 54 bis Application, 29 September 2pa6a.7.

%0 Blagki: Review Decision, para. 32 (iiiordi¢ Decision, para. 41.
31 Milutinovi¢ USA Decision, para. 32.

32 SeeMotion, paras. 8, 10, Annex D, Response, paras. 80, Annexes A, B, Eighth Motion for Order Pustito
Rule 70: United States of America, 1 April 2014 i(fBth Rule 70 Motion”), para.2, Annex A.

% Motion, para. 31.

3 Seventh Rule 70 Decision.

% Response, para. 9.

% Eighth Rule 70 Motion, Annex A.

3" Response, paras. 5, 10, 12, Annexes A, B.
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to meet one of the requirements of Rulebi&} and it need not consider the remaining requirémen
under this rule.

IV. Disposition

13.  Accordingly, the Chamber, pursuant to Article 29tlbé Statute and Rule s of the
Rules, herebpENIES the Motion.

Done in English and French, the English text baathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this seventh day of April 2014
At The Hague
The Netherlands

[Seal of the Tribunal]
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