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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Gunal”) is seised of the “Motion to
Disqualify Judges Kwon, Morrison, Baird & Lattanzfiled on 17 July 2014 (“Motion”), and

hereby issues its decision thereon.

. Submissions

1. In the Motion, the Accused moves, pursuant to RiBeof the Tribunal's Rules of
Procedure and Evidence (“Rules”), for an order wdifying Judges Kwon, Morrison, Baird,
and Lattanzi (KaradZi' Judges”) from continuing to serve on his case aB four-year terms
of office have expired. In support, the Accused submits tKatradZ¢ Judges have not been re-
elected by the United Nations General Assembly (i€al Assembly”) as is required by
Articles 13bisand 13ter of the Tribunal’'s Statute (“Statute”) since 16 JABL0? Instead, their
mandates were extended by the United Nations Sgctouncil (“Security Council”)—through
the Resolution 2130 issued on 18 December 2013—#nvmigh, according to the Accused, the
Security Council lacks the authority to extend Thibunal’'s Judges’ mandates, a power that is
exclusively under the General Assembly’s domfainThus, according to the Accused, the
“purported extension of the terms of the office thg Security Council violated the express
terms of the [Tribunal's] Statuté.” In addition, the Accused argues that the extensiso
violated the United Nations Charter (“UN Charted$ the Security Council, when issuing
Resolution 2130, stated that it was acting purstantChapter VII of the UN Charter even
though there was no threat to peace, breach okepeaact of aggression in the territories of the
former Yugoslavia at that tinte. Finally, the Accused argues that the Security reds
extension of theKaradzi¢ Judges’ mandate “unlawfully infringed upon the povwof the

[General Assembly]®.

2. Shifting his focus to thad litemJudges, namely Judges Baird and Lattanzi, the gextu
submits that their continued service “suffers fransecond and independent defect” in that,
pursuant to Article 13er (2) of the Statute, the Tribunal&d litemJudges are appointed to a

specific Trial Chamber by the Secretary-General “forcumulative period of up to, but not

Motion, paras. 1-3.

2 Motion, paras. 2-4, 6—7, referring to A/64/PV.107, Gdnassembly 6 Session, 1d% Plenary Meeting, 16
July 2010.

Motion, paras. 5-8.
Motion, para. 9.
Motion, paras. 10-15.
Motion, paras. 16-22.
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including, three years” and, since Judges Baird laatthnzi were appointed to this case on 31
August 2009 and the Secretary-General took no stepstend those appointments, their terms

on the case have also expired.

3. Finally, while acknowledging that the Motion is ridéd under Rule 15 of the Rules, the
Accused nevertheless requests that it be refeorttbtPresident of the Tribunal for appointment
of a three-Judge panel as “it would not be propetie members of the Trial Chamber to rule

on their own terms of servic&.”

4, On 24 July 2014, the Office of the Prosecutor ($&aution”) filed the “Prosecution
Response to the Accused’s Motion to Disqualify &sdgwon, Morrison, Baird & Lattanzi”
(“Response”), arguing that the Motion should beigléh In support, the Prosecution relies on
the Appeals Chamber’s decision in fsecutor v. KrajiSnilkcase which held that the Security
Council can extend the terms of office of the Jwdgkthe Tribunal beyond the time limits in
the Statute by passing a resoluttBnin addition, the Prosecution notes that thereben no
infringement on the power of the General Assembly,argued by the Accused, because the
General Assembly has in fact approved extensioniseoferms of office of thKaradz¢ Judges,

as well as thad litemJudges’ ability to sit on the present case beybedhree-year limit found

in Article 13ter (2) of the Statuté’ Finally, the Prosecution argues that the Charsheuld
reject the Accused’s submission that the Securityr@€il could not have extended the mandate
of theKaradzi® Judges acting under Chapter VIl of the UN Charemrause the Accused'’s focus
on the situation in 2013 is misplaced as the Sgc@ouncil—having properly acted under
Chapter VII when it established the Tribunal—isitled to use the same authority when

enacting subsequent resolutions relating to thietifial*?

" Motion, paras. 23-27, 29-30. The Accused acknowledgethth&ecretary-General indicated in his letters that
the appointments of Judges Baird and Lattanzi would behirperiod of the term of their office or the
completion of the trial, if that is sooner. He claimewever, that to the extent that this letter “sought tdero
an appointment to th€aradzic case of longer than three years, the Secretary-Gemasalinauthorized to do so”
under Article 13ter (2) because that Article contains no provision for extensiore-appointment oéd litem
Judges. Motion, paras. 25, 28-29.

8 Motion, para. 1, footnote 1. The Accused relies in teigard on paragraph 11 of Judge Gun®gsision on
Radovan KaradZis Motion to Recuse Judge Melville Baiwl30 September 2009.

° Response, para. 1.

10 Response, paras. 1-2, relyingRmsecutor v. KrajisnikCase No. IT-00-39-AR73.2, “Decision on Kraji$nik's
Appeal Against the Trial Chamber’s Decision DismissingDeénse Motion for a Ruling that Judge Canivell is
Unable to Continue Sitting in this Case”, 15 September 200&j{Snik Appeal Decision”), paras. 17-19, 24.

1 Response, paras. 1, 3.

12 Response, para, 4, relying éwosecutor v. KaremeraCase No. ICTR-98-44-R73, “Decision on Renewed
Motion to Dismiss for Lack of Jurisdiction: United Natio@karter, Chapter VII Powers”, 5 August 2005, para. 5
andProsecutor v. KrajiSnikCase No. IT-00-39-T, “Decision on Defence Motion fdRaing that His Honour
Judge Canivell is Unable to Continue Sitting in this Ca$6"June 2006 KrajiSnik Trial Decision”), para. 20.
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5. Finally, with respect to the Accused’s request that Chamber refer the Motion to the

President of the Tribunal under Rule 15 of the Rutbe Prosecution argues that it should be

denied as the Motion deals with a question of glicison rather than disqualificatidn.

1. Applicable Law

6. Articles 13bis and 13ter of the Statute provide, in relevant parts, as fedio

Article 13 bis

Election of permanent judges

1. Fourteen of the permanent judges of the Intemnalt Tribunal shall be elected by the General

Assembly from a list submitted by the Security Caljrin the following manner:

(@) The Secretary-General shall invite nominatidos judges of the International
Tribunal from States Members of the United Natioasd non-member States

maintaining permanent observer missions at UnitatioNs Headquarters;

(b) Within sixty days of the date of the invitatiof the Secretary-General, each State

may hominate up to two candidates meeting the figetlons set out in article 13 of the
Statute, no two of whom shall be of the same natitynand neither of whom shall be of
the same nationality as any judge who is a memb#neoAppeals Chamber and who
was elected or appointed a permanent judge ofrttezniational Criminal Tribunal for

the Prosecution of Persons Responsible for GenauideOther Serious Violations of
International Humanitarian Law Committed in the ritery of Rwanda and Rwandan
Citizens Responsible for Genocide and Other Sucblatfons Committed in the

Territory of Neighbouring States, between 1 Janul®94 and 31 December 1994

(hereinafter referred to as “The International @inbl for Rwanda”) in accordance with

article 12bis of the Statute of that Tribunal;

(c) The Secretary-General shall forward the nonwvnat received to the Security
Council. From the nominations received the Seci@iyncil shall establish a list of not

less than twenty-eight and not more than forty-tandidates, taking due account of the

adequate representation of the principal legaksystof the world;

(d) The President of the Security Council shalhsrait the list of candidates to the

President of the General Assembly. From that it General Assembly shall elect
fourteen permanent judges of the Internationalurréd. The candidates who receive an

absolute majority of the votes of the States Memlwérthe United Nations and of the
non-member States maintaining permanent observessions at United Nations

Headquarters, shall be declared elected. Shouldcamdidates of the same nationality
obtain the required majority vote, the one who ezt the higher number of votes shall

be considered elected.

[..]

3. The permanent judges elected in accordancethiglarticle shall be elected for a term of four
years. The terms and conditions of service shathbse of the judges of the International Court

of Justice. They shall be eligible for re-election.

13 Response, para. 1, footnote 2, relying<oajisnik Trial Decision, para. 14.
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Article 13 ter
Election and appointment ofad litem judges

1. Thead litemjudges of the International Tribunal shall be &dcby the General Assembly
from a list submitted by the Security Council, lire following manner:

(@) The Secretary-General shall invite nominatidos ad litem judges of the
International Tribunal from States Members of theited Nations and non-member
States maintaining permanent observer missionsig¢d)Nations Headquarters.

(b) Within sixty days of the date of the invitatioh the Secretary-General, each State
may nominate up to four candidates meeting theifigelons set out in article 13 of the
Statute, taking into account the importance ofiarpresentation of female and male
candidates.

(c) The Secretary-General shall forward the nonwvnat received to the Security
Council. From the nominations received the Sec@iyincil shall establish a list of not
less than fifty-four candidates, taking due accafrthe adequate representation of the
principal legal systems of the world and bearingmimd the importance of equitable
geographical distribution.

(d) The President of the Security Council shalhsrait the list of candidates to the
President of the General Assembly. From that fist General Assembly shall elect the
twenty-severad litemjudges of the International Tribunal. The candidaivho receive
an absolute majority of the votes of the States b of the United Nations and of the
non-member States maintaining permanent observessions at United Nations
Headquarters shall be declared elected.

(e) Thead litemjudges shall be elected for a term of four yed@hey shall be eligible
for re-election.

2. During any termad litemjudges will be appointed by the Secretary-Genenadn request of
the President of the International Tribunal, tovedn the Trial Chambers for one or more trials,
for a cumulative period of up to, but not includitigree years. When requesting the appointment
of any particulaad litemjudge, the President of the International Tribwstall bear in mind the
criteria set out in article 13 of the Statute relyzg the composition of the Chambers and
sections of the Trial Chambers, the consideratsmiut in paragraphs 1 (b) and (c) above and
the number of votes thaa litemjudge received in the General Assembly.

7. Rule 15 of the Rules deals with disqualification tbé Judges of the Tribunal and
provides in relevant part that a Judge may nairsi trial or appeal in a case in which he or she
has a personal interest or concerning which héderngas or has had any association that might
affect his or her impartialityy A party may apply to the presiding Judge of ar@ber for the
disqualification and the withdrawal of a Judge frtmat Chamber on those grounds, and the
presiding Judge shall confer with the Judge in toesand report to the President of the

Tribunal® Following the receipt of the report, the Prestdgrall, if necessary, appoint a panel

4 Rule 15(A) of the Rules.
5 Rule 15(B)(i) of the Rules.
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of three Judges drawn from other Chambers to cendite merits of the application for

disqualification®

[1l. Discussion

8. Turning first to the Accused’s request that the iblotoe referred to the President of the
Tribunal for appointment of a three-Judge paned, @hamber notes that the Accused is not
claiming that any of th&aradzi' Judges have, or have had, a personal interessociason in
this case that may have affected their impartialltystead, he is simply challenging this bench’s
mandate to continue sitting on his case. As sthghissue he raises is one of jurisdiction rather
than of disqualification of th&aradZ¢ Judges under Rule 15. Accordingly, the Chamber has
decided to deal with the merits of the Motion itseid will not use the provisions of Rule 15 to

send this matter to the President.

9. Looking at the merits of the Motion, the Chambetesahat the Judges of the Tribunal,
both permanent arad litem are elected by the General Assembly and, acaptdirrticles 13
bis and 13ter of the Statute, are “eligible for re-electioff”.Neither Article specifies, however,
who should take charge of “re-electing” the Juddesaddition, with respect tad litemJudges,
Article 13 ter (2) provides that they will be appointed to a sfeclrial Chamber by the
Secretary-General for one or more trials for a datiwe period of up to three years. However,

it contains no provision for the extension of tteatm.

10.  Addressing the Accused’s first submission, namiest the Security Council lacked the
authority to extend th&aradzi Judges’ terms of office, the appellate jurisprugent this
Tribunal clearly disposes of that argument. InKnajiSnik case, the defence challenged Judge
Canivell’s ability to continue sitting in that caBeyond the three-year limit imposed axhlitem
Judges by Article 18er (2) of the Statute despite the fact that his temthe case was extended
beyond the three years by the Security CounciRéaolution 1668° The defence arguenter

alia that the Security Council was usurping judiciahdtions by extending Judge Canivell’s
term, and that it could only extend his term by adieg the Statut€® The Krajisnik Trial

Chamber rejected this argument, stating that Raenlul668 was a mere administrative act

18 Rule 15(B)(ii) of the Rules.

" See KrajisnikTrial Decision, para. 14. The Chamber notes that whiteigskue is one of jurisdiction of the
Judges to continue sitting in this case, the Motion been properly filed under Rule 73 because it is not a
“preliminary motion” as defined under Rule 72 of the Rul&ee Prosecutor v. Joseph Nzirorefaase No.
ICTR-98-44-AR72, Decision Pursuant to Rule 72(E) of théeR of Procedure and Evidence on Validity of
Appeal of Joseph Nzirorera Regarding Chapter VIl of the t€haf the United Nations, 10 June 2004, paras. 8—
11. See alsdecision on the Accused’s Holbrooke Agreement Motion, 8 2089, paras. 39-43.

18 SeeArticle 13 bis (1)(d) and (3) and Article 1r (1)(e) of the Statute.

19 SeeSecurity Council Resolution 1668 (10 April 2006).
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allowing the Chamber to complete the case withoutue delay and that, as such, it did not
interfere with the Tribunal’s judicial functiodd. The matter was appealed by the defence and

the Appeals Chamber confirmed the decision of thi@ Thamber, stating as follows:

15. The Appeals Chamber recalls that the UN SgrcGouncil,acting under Chapter VIl of the
UN Charteras a legislator, has adopted the Statute andlisstadh the Tribunal as an instrument
for the exercise of its own principal function ofamtenance of peace and security, i.e., as a
measure contributing to the restoration and maiirtgi of peace in the former Yugoslavia.
While the UN Security Council is not a judicial argand is not provided with judicial powers, it
exercisesjn discharge of its functionsoth decision-making and executive powénsjuding
those related to the mandates of the Tribunal' gyésd

16. Without assuming competence to adjudicatehenvalidity of a resolution passed by the
Security Council, the Appeals Chamber considers tthe UN Security Resolution 1668/2006
was directed to administrative matters and didimetfere with the Tribunal’s judicial function.

17. The Appeals Chamber notes that the Securityn€bis not required to amend the
Tribunal's Statute in order to reflect all its regmns. Contrary to what the Appellant appears to
submit, the Security Council can address an adiratigee matter either by amending the
Tribunal's Statute or by simply adopting a resalntt as it did. Thus, the ability to decide on a
case by case basis whether to extend an ad litelgejs mandate and/or the three year
cumulative service limitation falls within the Saty Council's discretionary powers.The
Appeals Chamber accordingly sees no merit in theefant’s arguments in this respétt.

11.  In sum, the Appeals Chamber found that the Sec@utyncil has the right to extend an
ad litemJudge’s mandatand/or the three year appointment on a specific cases Qlimamber
considers that, by analogy, this ruling must apgfo to the terms of office of the permanent
Judges and their “re-election” under Article Hi8?® Accordingly, the Accused’s argument that
the Security Council lacked authority to extend Karadzi' Judges’ terms of office through
Resolution 2130 must faif.

12.  Furthermore, as submitted by the Prosectffiathe Accused’s claim that the General
Assembly has last “re-elected” tharadzi Judges four years ago, on 16 July 2010, is plainly

incorrect. The General Assembly has issued sulesgglecisions similar to the decision of 16

20 Krajisnik Trial Decision, para. 8.

2 Krajisnik Trial Decision, paras. 17—20.

22 Krajisnik Appeal Decision, paras. 15-17 (emphasis added, footnoted)nit

% Indeed, paragraph 15 of tKeajisnik Appeal Decision cited above, particularly the referenctné “Tribunal’s
Judges”, is general enough to encompass the terms af offtmothad litemand permanent Judges.

% The Accused’s argument that the Security Council had ity to act under Chapter VIl of the UN Charter
when extending thKaradZi Judges’ mandates must also fail. The Appeals Chambeideasly held that, aside
from examining the legality of its own establishment, Théunal cannot “[review] the acts of the other organs
of the United Nations, particularly those of the Secutibuncil’. Prosecutor v. Tadi Case No. IT-94-1-AR72,
Decision on the Defence Motion for Interlocutory Appeal durisdiction, 2 October 1995, paras. 18-20.
Accordingly, whether or not the Security Council can contilouiggue resolutions relating to this Tribunal under
Chapter VIl is not for this Chamber to determine. Iy ewent, paragraph 15 of th&ajiSnik Appeal Decision
seems to imply that the Security Council’s authority smésdecisions regarding the Tribunal Judges’ mandates
does in fact stem from Chapter VIl of the UN Charter.

% Response, para. 3.
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July 2010 relied upon by the Accused, ending with most recent decision from 2013 wherein
it confirmed the Security Council Resolution 213Geading theKaradzi Judges’ terms of
office until 31 December 2074. Accordingly, the Accused’s argument that the Sigcu

Council infringed on the powers of the General Asisly must also fail.

13.  With respect to Judges Baird’s and Lattanzi's appoénts to thekaradzi case, the
Accused argues that they have not been validlynelet# and are, in any event, not even subject
to extension under Article 18r (2)2’ As noted above, the Appeals Chamber has ruléditha
litem Judges’ case-specific appointments may be extebdgond the original three years and
that this may be done by the Security Coufftiln holding so, the Appeals Chamber noted that
the three-year limitation was motivated primarily budgetary considerations and should thus
be interpreted in light of that purpose. It alseldhthat preventing Judge Canivell from
continuing to sit on thé&rajiSnik case would be detrimental to KrajiSnik’s right te tried
without undue dela§’ Similarly, the Chamber considers that acceptirgAccused’s argument
that the three-year limitation cannot be overcomease of Judges Baird and Lattanzi would in
fact undermine the purpose of Article te3 (2) and would also be detrimental to the Accused’s
right to be tried without undue deldy.

14.  Further, the Chamber notes that the Security Cobisstied Resolution 1931 on 29 June
2010 wherein it decided to alload litemJudges Baird and Lattanzi, among others, to sarve
the Tribunal beyond the cumulative period of sexicovided for under Article 1t&r (2) of the
Statute®® This extension was confirmed by the General Asdgron 16 July 2010, when it
adopted a draft decision to that effect as subchittethe President of the General Assenibly.
Accordingly, the Accused’s argument that the apoénts of Judges Baird and Lattanzi to the

Karadzi¢ case have not been extended must also fail.

% 5ee A/68/PV.72, General Assembly B8Session, 72 Plenary Meeting, 23 December 2013, p. 3, adopting
A/68/L.35, the draft decision on the extensions ofkheadZi Judges submitted by the President of the General
Assembly. See alscA/67/PV.62, General Assembly 8Bession, 6% Plenary Meeting, 21 December 2012, p.
19, adopting A/67/L.52, the draft decision on the extensiotisedfaradz¢ Judges submitted by the President of
the General Assembly; A/65/PV.109, General Assemb‘fil%sion, 10©Plenary Meeting, 19 July 2011, p. 5,
adopting A/65/L.83, the draft decision on the extensions ok#tadzi Judges submitted by the President of the
General Assembly.

2" SeeMotion, para. 27.

28 See supraara. 10.

29 See KrajisnikAppeal Decision, para. 18.

%0 SeeArticle 21(4)(c) of the Statute.

31 Security Council Resolution 1931 (29 June 2010), para. 7.

%2 See A/64/PV.107, General Assembly B4Session, 107 Plenary Meeting, 16 July 2010, p. 4See also
A/64/L.59, Draft Decision Submitted by the President ef@eneral Assembly, 13 July 2010, para. (g).
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IV. Disposition

15.  For all the reasons outlined above, the Chambegupnt to Rule 54 of the Rules and
Article 21(4) of the Statute, hereBDENIES the Motion.

Done in English and French, the English text beiathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this thirty first day of July 2014
At The Hague
The Netherlands

[Seal of the Tribunall]
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