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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Bersons
Responsible for Serious Violations of Internatioklaimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”)ssised of the Accused’s “Fourth Motion to Re-
Open Defence Case: Mirsada Mata§tatement”, filed on 23 January 2015 (“Motion”damereby

issues its decision thereon.

. Submissions

1. In the Motion, the Accused seeks leave to re-operdéfence case in order to request the
admission of one statement from the bar table, kyhit his submission pertains to the credibility
of witness Mirsada Malagi(“Statement”): The Statement includes the remarks of M&lagia
conference in Sarajevo in November 2013, whicthemAccused’s submission is evidence of bias
and should be considered by the Chamber in asgelssincredibility? In the Statement, Malagi
calls for the Accused to be subject to the higpesishment for the alleged crimes in Srebrefica.
The Accused submits that this is of relevance anbaiive value with respect to the objectivity of

the evidence Malagigave in this casé.

2. The Accused submits that his Defence team onlyrhecaware of the Statement shortly
after 16 January 2015 when a publication of thearshat the conference was distributed by the
Tribunal? He concludes that the Statement could not re&bpteave been presented before his
Defence case closed in March 2014, because atikeelte had no knowledge of the Statement and
it was not disclosed to him, nor was it reportecbgrihe media or any other soufc&he Accused
argues that the probative value of the Statemembti®utweighed by the need to ensure a fair trial
and that re-opening the case to admit the Statewmultd not cause any delay; should the Chamber

consider that cross-examination is required, thisld/ be extremely brief.

3. On 6 February 2015, the Office of the Prosecut®rd$ecution”) filed the “Prosecution
Response to Fourth Motion to Re-Open Defence Qdgsada Malagi” (“Response”) opposing
the Motion® The Prosecution argues that the information & $tatement was available to the

Accused with the exercise of reasonable deligendelzat in any event re-opening the case at such

Motion, paras. 1, 3.
Motion, paras. 1-3, 5.
Motion, para. 8.
Motion, para. 8.
Motion, para. 5.
Motion, paras. 6—7.
Motion, paras. 11-12.
Response, para. 1.
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an advanced stage would not be warranted consgéhie Statement has negligible probative

value®

4. The Prosecution points to information which ha@adty been disclosed to the Accused and
admitted in this case, in which Malédgnade a statement of a similar nature wherein spheegses
her belief that Mladi and other senior military officers were resporesitalr the alleged killings in
Srebrenicd® It notes that even if the Chamber were to comsttle Statement to be “fresh”
evidence, the Motion should be denied given thaai virtually no probative valdé. It submits
that the witness’s belief as to the responsibititythe Accused for events in Srebrenica does not
affect the reliability or credibility of her evidea about events on the ground in Srebretfic@he
Prosecution also points to the very advanced stdgeroceedings and submits that under the

circumstances the Chamber should exercise itsedieorand decline to re-open the case.

Il. Applicable Law

5. The Rules do not specifically address whether typaay re-open its case-in-chief in order
to introduce additional evidence. According to filmesprudence of the Tribunal, a party may seek
leave to re-open its case to present “fresh” evidethat is, evidence that was not in the possessio
of the moving party and which could not have bebémioed by the moving party before the

conclusion of its case-in-chief despite exercisitigeasonable diligence to do ¥bo.

6. The primary consideration in determining an appicafor re-opening a case to allow for
the admission of fresh evidence is the questiontadther, with reasonable diligence, the evidence

could have been identified and presented in the-rashief of the party making the application.

° Response, para. 1.

9 Response, paras. 2-4.

" Response, para. 5.

2 Response, paras. 5-7.

3 Response, paras. 10-11.

4 Prosecutor v. Popoviet al, Case No. IT-05-88-T, Decision on Motion to Reopen thesétution Case, 9 May
2008 (‘Popovi Re-opening Decision”), para. 2Brosecutor v. Popoviet al., Case No. IT-05-88-T, Further
Decision on Prosecution’s Motion to Admit Evidence in Rebuttal to Reopen its Case, confidential, 27 March
2009 (‘Popovit Further Decision”), para. 9&rosecutor v. Popoviet al, Case No. IT-05-88-T, Decision on
Prosecution Second Motion to Reopen its Case and/or Adwidekce in Rebuttal, confidential, 8 May 2009
(“Popovit Second Re-opening Decision”), para. Brpsecutor v. Delati et al, Case No. IT-96-21-A, Judgement,
20 February 2001 (elebii Appeal Judgement”), para. 28Brosecutor v. Delali et al, Case No. IT-96-21-T,
Decision on the Prosecution’s Alternative Request to [Rerdhe Prosecution’s Case, 19 August 19€&Igbii
Trial Decision”), para. 26Prosecutor v. Slobodan MiloSéyiCase No. IT-02-54-T, Decision on Application for a
Limited Re-opening of the Bosnia and Kosovo Components of ib&efution Case, with Confidential Annex, 13
December 2005, paras. 8-14.

15 Celebi¢i Appeal Judgement, para. 28%povi: Re-opening Decision, para. Zopovi: Further Decision, para. 99.
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Additionally, the burden of demonstrating that meble diligence could not have led to the

discovery of the evidence at an earlier stage $regtiarely” on the moving party.

7. Further, if it is shown that the evidence could hate been found with the exercise of
reasonable diligence before the close of the daseChamber should exercise its discretion as to
whether to admit the evidence by reference to théaiive value of the evidence and the fairness
of admitting it late in the proceedinys. These latter factors can be regarded as fallimputhe
general discretion reflected in Rule 89(D) of theld?, to exclude evidence where its probative

value is substantially outweighed by the need suema fair triaf®

8. The following factors are relevant to the exercidethe Chamber’s discretion: (i) the
advanced stage of the trial; (ii) the delay likedybe caused by the proposed re-opening and the
suitability of an adjournment in the overall corttex the trial; and (iii) the probative value ofeth

evidence to be present&d.

[1l. Discussion

9. The Chamber notes the Prosecution submission thatAccused possessed similar
information to that contained in the Statementwinich Malagt expressed her belief that Mladi
and other senior military officers were responsifibe the alleged killings in SrebreniéA.
However, the Chamber considers that the informatiaine Statement goes beyond that, and does
in that sense find that it is fresh evidence, whaduld not have been presented during the

Accused’s case.

10. However, having regard to the content of Matagtestimony, the Chamber finds that the
comment in the Statement has no probative valevatuating the credibility of her evidence. The
Chamber has also had regard to the very advanage sf proceedings. Considering these factors,

the Chamber finds that exceptional circumstancesaleexist which would warrant the Chamber

8 popovi: Re-opening Decision, para. 28ppovi: Further Decision, para. 98opovit Second Re-opening Decision
para. 68;Celebiéi Trial Decision, para. 28rosecutor v. Blagoje¥iand Jok#, Case No. IT-20-60-T, Decision on
Prosecution’s Motion to Admit Evidence in Rebuttal ancbhporated Motion to Admit Evidence under Rulel8
in its Case on Rebuttal and to Reopen its Case for addnfurpose, 13 September 200Blé&ygojevi Trial
Decision”), para. 9.

' Celebii Appeal Judgement, para. 283.

18 Celebii Appeal Judgement, para. 283.

19 Popovit Re-opening Decision, para. 2Bopovi: Further Decision, para. 10Bppovié Second Re-opening Decision,
para. 68Blagojevit Trial Decision, paras. 10-1Lelebii Appeal Judgement, paras. 280 (referenciagbiéi Trial
Decision, para. 27), 290. With respect to the weighing eseerthe Tribunal’s jurisprudence establishes that it is
only in “exceptional circumstances where the justice ofcdme so demands” that a Chamber should exercise its
discretion to re-open a caseCelebiéi Trial Judgement, para. 27 (quoted with approvalCelebiti Appeal
Judgement, para. 288).

% Response, paras. 2—4.
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to exercise its discretion to re-open the cashéniterests of justice to allow for the admissibn
the Statement.

11. The Chamber has observed that following the closirggiments in this case, the Accused
and his legal adviser have not paid regard to efseated instruction to avoid filing frivolous
motions which simply delay the expeditious natuir¢he trial and do not promote the interests of
justice or advance his own case. The Chamber dsnihre Accused’s legal adviser that the filing
of motions should not be viewed as a numerical @serto keep the Chamber and the parties

occupied and will consider what measures it caa thtis warning is not taken seriously.

IV. Disposition

12.  For the reasons outlined above, the Chamber, porsacRule 54 and 89(D) of the Rules,
herebyDENIES the Motion.

Done in English and French, the English text beathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this twenty-fourth day of February 2015
At The Hague
The Netherlands

[Seal of the Tribunal]
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