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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Bersons
Responsible for Serious Violations of Internatioklaimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”)ssised of the Accused’s “Tenth Motion to Re-
Open Defence Case: Drago NikolStatement”, filed publicly with a confidential an on

19 June 2015 (“Motion”) and hereby issues its denighereon.

. Background and Submissions

1. In the Motion, the Accused seeks leave to re-opsrDiefence case in order to admit the
answers of Drago Nikdlito a set of written questions (“Statement”) purdua Rule 92bis of the

Tribunal’s Rules of Procedure and Evidence (“Rulés”

2. In the Accused’s submission, the Statement shoatstie evidence of Momir Nikalj who
was called as a witness by the Office of the Puaseg“Prosecution”), that he travelled to Zvornik
and met with Drago Nikafi on the evening of 13 July 1995 is fafsélhe Accused contends that
Drago Nikoli¢’s evidence is highly probative with respect to thedibilty of Momir Nikoli¢ and
shows he was not informed about the execution isbpers’ The Accused argues that Drago
Nikoli¢’s evidence would support his case that there wes ifitention to destroy the Bosnian
Muslims of Eastern Bosnia” and that the executibpresoners from Srebrenica was not planned

prior to the evening of 13 July 1995.

3. The Accused argues that Drago Nikidievidence was not available during his defence
case as he refused to testify voluntarily while #ppeal he launched from his conviction was
pending® Drago Nikolt's conviction was affirmed by the Appeals Chamber30 January 2015
after which he agreed to answer a series of wrifiggstions that could be used in the Accused’s
case€® These answers were certified by an official of ffribunal’s Registry. The Accused
submits that it was not possible to compel Dragkohk to testify because the requirements for
seeking a subpoena could not be satisfied givenhdinalar evidence was available from other
witnesse$. The Accused argues that the Statement is adrgigsiisuant to Rule 9%is because it

does not go to his acts, conduct or mental stadetlat in addition it was cumulative of other

Motion, paras. 1, 16.

Motion, para. 2.

Motion, para. 12.

Motion, para. 2.

Motion, paras. 3, 8-9, 11.

Motion, paras. 4-5 referring to Case. No. IT-05-882fgsecutor v. Popoviet. al., Judgement (30 January 2015).
Motion, para. 5.

Motion, para. 10.
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evidence relating to Momir Nikdlis credibility’® While the Accused acknowledges that the
Statement is cumulative of other evidence, he argus important in evaluating Momir Nikéls
credibility because he does not know “where thpitig point is” for the Chamber in terms of not

relying on his evidenc¥.

4. The Accused concludes that the probative valud®f3tatement is not outweighed by the
need to ensure a fair trial given that re-openhmyd¢ase would not consume any court time if the
Statement were to be admitted pursuant to Rulbi€? He also submits that it would not delay

deliberations given the “targeted” scope of thaeStent'*

5. On 2 July 2015, the Prosecution filed the “ProsecuResponse to Tenth Motion to Re-
Open Defence Case: Drago NikolTestimony” (“Response”), opposing the Motith. The
Prosecution’s primary argument is that the Accusasd failed to establish that he exercised all
reasonable diligence to obtain Drago Nik@lievidence prior to the close of his case or that

Statement is “fresh” evidence which was unobtai@ainitil now™*

6. The Prosecution notes that the Accused has offeoedorrespondence or factual support
for the proposition that Nikaliwas unwilling to testify while his own case wasgimg®® It also
submits that the Accused did not exercise all nealsle diligence as he did not attempt to obtain a
subpoena to compel Drago Nikblo testify’® It further notes that the Accused’s own assessmen
that the subpoena test could not be satisfied a$ &nproper substitute for the Accused following
the procedures available to hif{".It also argues that the Accused’s argument thag®Nikolic's
evidence was available through other witnessespaesiented in this case, undermines his claim

that the Statement constitutes “fresh” evidetice.

7. The Prosecution concludes that the Motion shoulddyeed, but that if the Chamber grants
the Motion, the request for admission of the Stateinpursuant to Rule 9@s should be denied

and Drago Nikoli's evidence should be presentéda voce™® The Prosecution submits that Drago

° Motion, para. 13.

9 Motion, para. 14.

™ Motion, para. 15.

2 Motion, para. 15.

13 Response, paras. 1, 14.
4 Response, paras. 1-6.
!5 Response, para. 4.

8 Response, para. 5.

" Response, para. 5. It notes that in seeking a subpeeoauld have relied on the same argument he raised in the
Motion that while cumulative, the evidence was imporiamvaluating the credibility of Momir Nikali

'8 Response, para. 5.
19 Response, paras. 2, 14.
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Nikoli¢’s evidence fails to meet the requirements of Rflébis given that it relates to live and
important issues in dispute in this case relatioghte credibility of an important Prosecution
witness. In addition the Prosecution contends ttatStatement is of questionable reliability and
should not be admitted without the author beingjesittto cross-examinatidi. The Prosecution
contends that its lack of reliablity means the &ta&nt has minimal probative value and thus does
not warrant re-opening the case at this very adedustage of the tridf. It also points to the delay
that re-opening would likely cause given that th&t&nent is not suitable for admission pursuant
to Rule 92bis*

1. Applicable Law

8. The Rules do not specifically address whether typaay re-open its case-in-chief in order
to introduce additional evidence. According to fimesprudence of the Tribunal, a party may seek
leave to re-open its case to present “fresh” evidethat is, evidence that was not in the possessio
of the moving party and which could not have beétaioed by the moving party before the

conclusion of its case-in-chief despite exercisitigeasonable diligence to do %o.

9. The primary consideration in determining an appicafor re-opening a case to allow for
the admission of fresh evidence is the questiontadther, with reasonable diligence, the evidence
could have been identified and presented in the-tashief of the party making the applicati@n.
Additionally, the burden of demonstrating that weble diligence could not have led to the

discovery of the evidence at an earlier stage $regtiarely” on the moving party.

%0 Response, paras. 2, 7-9. In this regard the Prosecasiertsathat (i) the Statement consists of “brief, ulaéxed
and unexplored answers”; (ii) the Statement is contradigfesliglence tendered in this case and amount to a self-
serving denial with respect to events for which Drago Nékohs already been convicted; and (iii) Drago Nikbks
not previously testified under oath with respect to the msittethe Statement.

%1 Response, paras. 2, 11-13.

2 Response, para. 13.

23 Prosecutor v. Popoviet al, Case No. IT-05-88-T, Decision on Motion to Reopen the PutisecCase, 9 May 2008
(“Popovit Re-opening Decision”), para. 2Brosecutor v. Popoyiet al.,Case No. IT-05-88-T, Further Decision on
Prosecution’s Motion to Admit Evidence in Rebuttal and togea its Case, confidential, 27 March 200Rdpovi
Further Decision”), para. 9®rosecutor v. Popoviet al, Case No. IT-05-88-T, Decision on Prosecution Second
Motion to Reopen its Case and/or Admit Evidence in Rebuttalfidential, 8 May 2009 Popovit Second Re-
opening Decision”), para. 6 Rrosecutor v. Delali et al, Case No. IT-96-21-A, Judgement, 20 February 2001
(“Celebii Appeal Judgement”), para. 28Brosecutor v. Delali et al, Case No. IT-96-21-T, Decision on the
Prosecution’s Alternative Request to Re-open the Prosecsiftase, 19 August 1998(lebi‘i Trial Decision”),
para. 26;Prosecutor v. Slobodan MiloSéyiCase No. IT-02-54-T, Decision on Application for a lied Re-
opening of the Bosnia and Kosovo Components of the Prosec@ase, with Confidential Annex,
13 December 2005, paras. 8-14.

24 Celebii Appeal Judgement, para. 28%povi: Re-opening Decision, para. Zopovi: Further Decision, para. 99.

% popovit Re-opening Decision, para. 28ppovit Further Decision, para. 98opovi Second Re-opening Decision
para. 68;Celebiéi Trial Decision, para. 28rosecutor v. Blagoje¥iand Jok#, Case No. IT-20-60-T, Decision on
Prosecution’s Motion to Admit Evidence in Rebuttal ancbhporated Motion to Admit Evidence under Rule®®
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10.  Further, if it is shown that the evidence could hate been found with the exercise of
reasonable diligence before the close of the daseChamber should exercise its discretion as to
whether to admit the evidence by reference to thbagiive value of the evidence and the fairness
of admitting it late in the proceedin®s. These latter factors can be regarded as fallimteuthe
general discretion reflected in Rule 89(D) of theld?, to exclude evidence where its probative

value is substantially outweighed by the need suema fair triaf’

11. The following factors are relevant to the exerctfethe Chamber’s discretion: (i) the
advanced stage of the trial; (ii) the delay likedybe caused by the proposed re-opening and the
suitability of an adjournment in the overall coritex the trial; and (iii) the probative value ofeth

evidence to be present&t.

[1l. Discussion

12. The Accused asserts that Drago Nikokfused to testify voluntarily while the appeadrfr

his conviction was pending but, after the Appealkai@ber affirmed his conviction on
30 January 2015, he agreed to answer a seriestt#émguestions for the Accused’s case. Having
regard to this scenario, the Chamber does not denshat the Statement amounts to “fresh”
evidence for the purposes of re-opening the Defease. The Chamber is of the view that the
Accused’s assertion that it was not possible to mpginDrago Nikolé to testify because the
requirements for seeking a subpoena could not lesriEased on mere speculations. Therefore,
the Chamber is not satisfied that the Accused &sextcall reasonable diligence in order to obtain

Drago Nikoli’s evidence before the presentation of his caseand

13. The Chamber therefore denies the Motion. Accolglinige Chamber does not need to
consider whether it would have exercised its dismmeto re-open the case to admit the Statement

pursuant to Rule 9Bis at this very advanced stage of the trial.

in its Case on Rebuttal and to Reopen its Case for addnfurpose, 13 September 200Bl&gojevi Trial
Decision”), para. 9.

% Celebii Appeal Judgement, para. 283.

%" Celebii Appeal Judgement, para. 283.

28 popovi: Re-opening Decision, para. 2Bopovi: Further Decision, para. 10Bppovié Second Re-opening Decision,
para. 68Blagojevit Trial Decision, paras. 10-1Lelebii Appeal Judgement, paras. 280 (referenciaigbiéi Trial
Decision, para. 27), 290. With respect to the weighing eseerthe Tribunal’s jurisprudence establishes that it is
only in “exceptional circumstances where the justice ofcdee so demands” that a Chamber should exercise its
discretion to re-open a caseCelebiéi Trial Judgement, para. 27 (quoted with approvalCelebiti Appeal
Judgement, para. 288).
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IV. Disposition

14.  For the reasons outlined above, the Chamber, porsacRule 54 and 89(D) of the Rules,
herebyDENIES the Motion.

Done in English and French, the English text beathoritative.

Judge O-Gon Kwon
Presiding

Dated this ninth day of July 2015
At The Hague
The Netherlands

[Seal of the Tribunal]
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