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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Bersons

Responsible for Serious Violations of Internatiohlaimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”) seised of the Accused’s “Motion for
Withdrawal of Charges”, filed on 20 August 2014 @Nbn”), and hereby issues this order in

relation thereto.

. Background and Submissions

1. On 22 July 2009, the Trial Chamber, pursuant toeRW@4 and 7dis of the Tribunal’'s
Rules of Procedure and Evidence (“Rules”), ordé¢inedOffice of the Prosecutor (“Prosecution”) to
propose in writing the ways in which the scopehsf trial may be reducéd.On 31 August 2009,
the Prosecution proposed to reduce its presentatforvidence in relation to a number of
municipalities as well as individual crime sitesdancidents. The Prosecution indicated that it
would not lead evidence of crime-base witnesseatingl to these specified crime sites and
incidents, and that the Accused would not be exgktd be held criminally liable for the related
alleged crime$. The Chamber ultimately accepted each of the masanade by the Prosecution
in the “Decision on the Application of Rule #8s’ filed on 8 October 2009 (“Rule 78is
Decision”) and instructed the Prosecution not tadlevidence on a number of crime sites and

incidents®

2. On 16 November 2009, the Chamber issued the “Detish the Accused’s Motion for
Finding of Non-Bis-In-ldem” (* Non-Bis-In-ldem Decision”) wherein it dismissed the Accused’s
argument that by virtue of the principle mdn-bis-in-idem, neither this Tribunal nor any domestic
court would be able to try him at any later stageadlation to the allegations which had been
removed from the Third Amended Indictment (“Indiemt’) pursuant to Rule 7ds.* In doing so,
the Trial Chamber elaborated that one of the cistances in which the Tribunal could prosecute

the Accused on those charges is when it grantsseBution motion under Rule BB(F).>

1 Order to the Prosecution under Ruleb?¥D), 22 July 2009, paras. 5-7.
2 Prosecution Submission Pursuant to Rul®ig®), 31 August 2009, paras. 1-6, 11.

% Rule 73bis Decision, paras. 6, 1%ee also Status Conference, T. 467 (6 October 2009). The Chamber ati® m
clear, in the course of making its decision on the appiicadf Rule 73bis(D), that notwithstanding its removal of
certain crime sites or incidents from the scope of il the Accused may still be prosecuted on the relatedyeba
by the Tribunal or a domestic court. Status Conferencé5T (8 September 2009).

Non-Bis-In-Idem Decision, paras. 12-13, 16.
Non-Bis-In-Idem Decision, para. 12.
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3. In the Motion, the Accused requests that the Chamtmer the Prosecution to withdraw the
charges in the Indictment in relation to which Bresecution was instructed not to lead evidence
as per the Rule 78is Decision® The Accused argues that the Prosecution did meeno amend
the terms of the Rule Ads Decision throughout the trial, and since the thas now come to an
end, the charges in question should be withdrawime Accused also requests that the Chamber, in
the interests of justice and judicial economy, tehe Prosecution to withdraw those charges not
covered by the Rule 78is Decision on which it has voluntarily decided notléad evidence, as
well as those charges for which it has led evidetia is “plainly insufficient to sustain a

conviction.™®

4. On 26 August 2014, the Prosecution filed the “Pcatien Response to the Accused’'s
Motion for Withdrawal of Charges” (“Response”), angg that the Motion should be denied. The
Prosecution submits that given the fact that tte kras not yet ended, the Accused’s request for

withdrawal of charges is premature.

1. Applicable Law

5. Rule 73bis(D) of the Rules empowers a Trial Chamber to inthiee Prosecution to reduce
the number of counts charged in an indictment, tanfix a number of crime sites or incidents in
respect of which evidence may be presented by theeBution, in the interests of a fair and
expeditious trial® When a Chamber exercises this power, it remaies ¢o the Prosecution, after
the commencement of trial, to apply under Rulebi&8F) of the Rules to vary the Chamber’'s
decision as to the number of crime sites or ind&lén respect of which evidence may be

presented’

[1l. Discussion

6. With respect to the Accused’s request that the @leairarder the Prosecution to withdraw
charges which were the subject of the Rulehid®ecision, the Chamber recalls that in ten-

Bis-In-ldem Decision, it stated that those charges have ngplgidisappeared, and that “it will be

Motion, paras. 1-2.

Motion, paras. 3—4, citin§lon-Bis-In-ldem Decision andProsecutor v. Milutinovié at al., Case No. IT-05-87-T,
Order Regarding Prosecution’s Submission With Regard to Res (D), 7 April 2009 (‘Milutinovi¢ Decision”).

Motion, para. 5 and footnote no. 2. As an example ofattber charges, the Accused refers to the alleged st efi
a flea market in Sarajevo on 22 December 1994, describethed8le G.9 of the Indictment.

Response, p. 1.
19 see also Rule 73bis Decision, para. 4yon-Bis-In-Idem Decision, para. 11.
1 See also Non-Bis-In-Idem Decision, para. 11.

9
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for the Prosecution to either withdraw [them], imdicate the manner in which it wishes to proceed

against the Accused in relation to them, at theddritlis trial.”

7. While the Prosecution submits that the trial hasyed ended and that therefore the Motion
is premature, the Chamber notes that — in starkr@asinto November 2009 when thNen-Bis-In-
Idem Decision was issued — the Prosecution’s case basbeen closed for a number of years,
following the presentation of a large volume of $&rcution evidencE. In addition, the Accused’s
case has also been closed for a number of monthgharpresentation of evidence in the trial has
been concludetf. Furthermore, the Chamber has denied the Prosedsitiequest for re-opening
of its case as well as its request for leave tmihice evidence in rebuttdl. Accordingly, the
Prosecution is highly unlikely to be leading anyrenevidence in this trial, let alone evidence on
entire incidents. Thus, it should be in a positionindicate to all the parties in this cas® a
submission, what its intentions are as to the adwaithat were the subject of the Rule 8
Decision. The added benefit of filing this subrimasprior to the issuance of the judgement is that
it will allow this particular bench — it being mostmiliar with the case — to deal with any issues
that might arise therein. This will not be theeifsthe submission is filed after the Chamber has
issued its judgement, because by then the Chamilethawe effectively ceased to exiSt.
Accordingly, before dealing with the Motion, the &hber shall instruct the Prosecution to file a
submission indicating its position on the chargesvbich it did not lead evidence due to the Rule
73 bis Decision.

V. Disposition

8. Accordingly, the Chamber, pursuant to Rules 54 &l s of the Rules, hereby:

a) ORDERS the Prosecution to file a submission by 15 Septer2b&4 outlining its
intentions with respect to the incidents and chae which it did not lead evidence

due to the operation of Rule B& of the Rules; and

2 Non-Bis-In-Idem Decision, para. 14.
13 The Prosecution case was closed on 25 May 284 .Further Order on Close of Prosecution Case, 1 June 2012.
4 The Accused’s case was closed on 1 May 2@ .Further Order on Closure of Defence Case, 2 May 2014.

15 Decision on Prosecution Motion to Re-Open its Case ana:driisn Motion for Protective Measures for Witness
KDZz614, 20 March 2014; Decision on Prosecution’s Motion to Adividence in Rebuttal, 21 March 2014.

16 see e.g. Milutinovi¢ Decision.
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b) REMAINS seised of the Motion.

Done in English and French, the English text baiathoritative.

T
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Judge O-Gon Kwon
Presiding

Dated this fifth day of September 2014
At The Hague
The Netherlands

[Seal of the Tribunal]
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