United Nations
Nations Unies

LA

International
Criminal Tribunal
for the Former
Yugoslavia

Court
Management and
Support Services

Section

Tribunal Pénal
International pour
I’ex-Yougoslavie

Section des
Services
d’administration et
d’appui judiciaire

Notice of
confidentiality
applicable to fax
This facsimile
[rANSITISsIon
contams United
Nations proprictary
nformation that 1s
strictly confidential
and/or legally
privileged, and 18
intended solely for
the usce of officials of
the United Natons
and/or the named
recipient hereof. Any
unauthorized
disclosure, copying,
distribution or other
use of the
mformation herein s
trictly prohibited. If
vou have erroncously
recerved this
facstmile
transtrussion, pleasc
nouty the United
Nations immediately.

D D Soof @4
20 September 2007 I

Lpfore |

IT-04-74-T

D/P;osecutor/Procureur D/Sefense Counsel/Conseil de la Défense ce

‘(ése Manager/

Commis aux affaires

A5 President/Président

MR. M. G. KARNAVAS / MS. 8. TOMANOVIC

MS. S. NOZICA / MR. MURPHY

MR. B. KOVACIC / MS. N. PINTER

MS. V. ALABURIC / MR. N. STEWART

MS. D. TOMASEGOVIC-TOMIC / MR. D. PLAVEC
MR. F. IBRISIMOVIC / MR. R, SAHOTA

0 Appeals Chamber/
Chambre d’appel

0 Trial Chamber I/
Chambre de 1ére instance |

0 Chief of Investigations/
Chef des enquétes

0 Trial Chamber I/
Chambre de 1ére instance Il

Trial Chamber I/ (1)
Chambre de 1ére instance 111

&) E-copy (IT-04-74-T)

0 Embassy/dmbassade

0 Other/dutre

B Registrar/Deputy Registrar/Greffier/Greffier adjoint B-V'WS Coordinator/Coordinateur de la SVT

MR. A. DE WITT MS. B. LUDWIG
 Senior Legal Officer/Juriste hors-classe 0 UNDU Commanding Officer/Commandant du QPNU
MS. L. MURNANE / MS. J. VAILHE (1)

A PTV / MOW <"OLAD

ant/decision issued by Appeats-Chamber-or Trial Chamber oraJudge on/ )
Ordonnance/Mandat/Décision émis(e) par la Chambre d'appel ou les Chambres de 1ére instance ou un Juge le [ Jiev Z.\ﬁ

0 Order/Decision issued by the President on/Ordonnance/Décision émise par le Président le / /

0 Motion/Request/Application submitted by Prosecution/Defence Counsel on/
Motion/Requéte/Demande présentée par I'Accusation/le Conseil de la défense le / /

0 Response/reply/brief submitted by Prosecution/Defence Counsel on/
Réponse/Réplique/Mémoire présenté(e) par I’ Accusation/le Conseil de la défense le / /

0 Decision of the Registrar on/Décision du Greffier le / /

0 Other/Autre

D/RECH

# Office hbars/)}‘t;zures uv;abiés Ofefﬁce hours/heures ouvrables
Date: 20/ o7/ dvoy— Date: 2.8/ 09 /2w

0 Outside Office hours/en dehors des heures ouvrables
Date: / /
Time/Heure: h

0 Outside Office hours/en dehors des heures ouvrables
Date: / /
Time/Heure: h

Article 27.2- Directive for the Registry: A party anticipating a late filing will call the Registry during office hours to request permission of the
Registrar and instruction for after hour filing.

Article 27.2-Directive pour le Greffe: une partie prévoyant un dépét hors des heures ouvrables se mettra en rapport avec le personnel du
Greffe durant les heures de bureau pour solliciter Pautorisation du Greffier et les instructions nécessaires.

Churchiliplein 1, 2517 JW The Hague. P.O. Box 13888, 2501 EW The Hague. Netherlands

Churchillplein 1, 2517 JW La Haye. B.P. 13888, 2501 La Haye. Pays-Bas
Tel.: 31-70-416 5000 Fax: 31-70-416 8637



IT-04-74-T 5/35000 BIS
D5 - 1/35000 BIS

UNITED 20 September 2007 SF
NATIONS
International ~ Tribunal for  the Case No.: IT-04-74-T
¢ {;“5% Prosecution of Persons Responsible for
\y .!{:oj:), Serious Violations of International Date: 13 September 2007
é_} /}/ Humanitarian Law Committed in the
=€ Territory of the Former Yugoslavia
. ENGLISH
since 1991 Original: French
IN TRIAL CHAMBER III
Before: Judge Jean-Claude Antonetti
Judge Arpad Prandler
Judge Stefan Trechsel
Reserve Judge Antoine Kesia-Mbe Mindua
Registrar: Mr Hans Holthuis
Decision of: 13 September 2007
THE PROSECUTOR
V.
Jadranko PRLIC
Bruno STOJIC
Slobodan PRALJAI§
Milivoj PETKOVIC
Valentin CORIC
Berislav PUSIC
PUBLIC

DECISION REGARDING SUBMISSION OF TWO EXPERT REPORTS OF
NICHOLAS J. MILLER PURSUANT TO RULE 94 BIS(A) AND (B)

The Office of the Prosecutor:

Mr Kenneth Scott
Mr Douglas Stringer

Counsel for the Accused:

Mr Michael Karnavas and Ms Suzana Tomanovié for Jadranko Prli¢

Ms Senka NoZica and Mr Peter Murphy for Bruno Stojic¢

Mr Bozidar Kovaci¢ and Ms Nika Pinter for Slobodan Praljak

Ms Vesna Alaburi¢ and Mr Nicholas Stewart for Milivoj Petkovié

Ms Dijana Tomasegovié-Tomic and Mr DraZen Plavec for Valentin Corié
Mr Fahrudin IbriSimovi¢ and Mr Roger Sahota for Berislav Pusic¢

Case No. IT-04-74-T 13 September 2007



4/35000 BIS

TRIAL CHAMBER III (“Chamber”) of the International Tribunal for the
Prosecution of Persons Responsible for Serious Violations of International

Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991
(“Tribunal”),

SEIZED OF the “Prosecution Submission of the Expert Reports of Nicholas J.
Miller” filed by the Office of the Prosecutor (“Prosecution”) on 14 June 2007

(*Submission”),

NOTING the two expert reports of Nicholas J. Miller annexed to the Submission
(“Expert Reports”™),

NOTING the “Notice of Bruno Stoji¢ pursuant to Rule 94 bis (B) (Nicholas J.
Miller)”, filed by the Defence for Bruno Stoji¢ (“Stoji¢ Defence”) on 20 June 2007
(“Stoji¢ Notice”) in which the Stoji¢ Defence states that it does not accept the Expert

Reports of Nicholas J. Miller and that it wishes to cross-examine Expert Witness
Nicholas J. Miller,

NOTING the “Joint Defence Opposition to Prosecution Submission of the Expert
Reports of Nicholas J. Miller”, filed jointly by Counsel for the six Accused
(“Defence”) on 3 July 2007 (“Joint Response”) in which the Defence requests, first,
that the Chamber not admit the Expert Reports and not call Nicholas J. Miller to
appear as an expert and, second, should the Chamber decide otherwise, leave to cross-

examine him,

NOTING the “Prosecution Request for Leave to Reply and Proposed Reply to Joint
Detence Opposition to Prosecution Submission of the Expert Reports of Nicholas J.
Miller” filed on 10 July 2007 (“Reply”) in which the Prosecution requests the
Chamber for leave to file a Reply to the Joint Response, to dismiss the Defence
objections against the Expert Reports of Nicholas J. Miller, to admit the Expert
Reports of Nicholas J. Miller into evidence, and to confirm that Nicholas J. Miller is
qualified to be heard as an expert under Rule 94 bis of the Rules of Procedure and

Evidence (“Rules”),

Case No. IT-04-74-T 2 13 September 2007
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CONSIDERING that, as a preliminary remark, the Chamber notes a recurring
practice according to which the Parties file the request for leave to file a reply at the

same time as the reply itself,

CONSIDERING that although this practice contravenes Guideline 3 set out in the
Decision of 13 July 2006, the Chamber considers that filing the request for leave to
reply at the same time as the reply may save time and is of the opinion that it would

be appropriate to relax the instructions of Guideline 3 in this respect,

CONSIDERING therefore that the Chamber henceforth allows the Parties to file the
request for leave to file a reply at the same time as the reply but recalls that the Parties
are required to specify what makes the circumstances sufficiently compelling for the

Chamber to grant their request to file a reply,

CONSIDERING that Rule 94 bis (A) of the Rules provides only for the obligation to
disclose the full report of any expert called by a party within the time-limit prescribed
by the Trial Chamber or by the pre-trial Judge, without compelling a party to provide
grounds in support of its disclosure, the Chamber grants the Prosecution leave to file a

Reply to the Joint Response,

CONSIDERING that in support of the Joint Response the Defence challenges the
expert status of Nicholas J. Miller in respect of the Muslim-Croat conflict, Bosnia and
Herzegovina or the Republic of Croatia' and further submits that the Expert Reports
do not deal with the period covered by the Indictment and include conclusions which

are exclusively within the province of the Chamber,”

CONSIDERING that, in its Notice, the Stoji¢ Defence indicates that it does not
challenge the qualifications of Nicholas J. Miller or the relevance of the Expert

Reports® but puts forth no specific reason justifying its opposition to the Expert

Reports,

CONSIDERING that, in its Reply, the Prosecution states on the one hand that
Nicholas J. Miller is a specialist on issues related to the recent events and history of

the former Yugoslavia and, on the other hand, that the first Expert Report provides an

' Joint Response, para. 8.
? Joint Response, paras. 18 and 21.
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historical context for the events concerning the case, different analytical frameworks
and insights into the practices and conduct in 1993,* and the second Expert Report
provides an analysis on the nature of the Republic of Herceg Bosna and the

underlying intentions behind its creation,’

CONSIDERING that the Prosecution does not object to the Defence alternative
request to cross-examine Nicholas J. Miller should the Chamber decide to admit the

Expert Reports,(’

CONSIDERING that from a review of the Expert Reports and professional
qualifications of Nicholas J. Miller, the Chamber considers that Nicholas J. Miller is

fully qualified to testify as an expert on the subject matter raised in his reports,

CONSIDERING that the Chamber considers that Nicholas J. Miller will have to
testify before the Tribunal viva voce to answer questions from the Prosecution and

Detence in examination and cross-examination,

CONSIDERING that during the cross-examination, the Defence will have the
opportunity to challenge the probative value, relevance and reliability of the
conclusions in the Expert Reports and in particular in respect of the fact that these

Reports purportedly do not concern the period covered by the Indictment,

CONSIDERING that it is in the light of the testimony of Expert Witness Nicholas
J. Miller before this Tribunal that the Chamber will assess the relevance and

probative value of the Expert Reports and rule upon the admission of these Reports,

FOR THE FOREGOING REASONS,
PURSUANT TO Rules 126 bis and 94 bis of the Rules,

GRANTS the Prosecution leave to file the Reply

' Stoji¢ Notice, para. 3.

f Reply, para. 10.

" Reply, paras. 26 and 27.

® Joint Response, p. 1; Stoji¢ Notice, para. 2; Reply para. 4.
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DECIDES that Nicholas J. Miller will appear before the Chamber as an expert

witness to be examined by the Parties and the Chamber, AND
ORDERS as follows;

(D) Should the Prosecution wish to examine Nicholas J. Miller, the

duration of this examination shall not exceed three hours,

(2) Should the Defence wish to cross-examine Nicholas J. Miller, the
duration of the cross-examination shall not exceed three hours, on the
understanding that each Defence team will have 30 minutes for this,
unless the Defence teams agree to divide the time for cross-

examination differently.
Done in English and in French, the French version being authoritative.

Isigned/

Jean-Claude Antonetti

Presiding Judge
Done this thirteenth day of September 2007
At The Hague
The Netherlands
[Seal of the Tribunal]
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