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INTRODUCTION

1. On 2 March 2011, after more than four years of trial proceedings, the
Presiding Judge in the Chamber pronounced oral argument closed, thereby marking
the beginning of deliberations in private pursuant to Rule 87 (A) of the Rules.® Over
the following months, the Chamber analysed and assessed the evidence admitted into
the record in order to determine the individual criminal responsibility of Jadranko
Prli¢, Bruno Stoji¢, Slobodan Praljak, Milivoj Petkovi¢, Valentin Cori¢ and Berislav
Pusi¢ in relation to the events which took place in eight municipalities and five

detention camps in BiH between 1992 and 1994.

2. The Chamber is mindful that this Judgement, which provides not merely an
historical overview of the context of the creation of Herceg-Bosna and its political,
administrative and military structure but also an overview of the facts related to the
political and social developments in a number of BiH municipalities over a period of
several years, contributes to an account of the history of a part of BiH between the
end of 1991 and the middle of 1994. Nonetheless, the Chamber would indicate that
the primary objective of the Judgement is not an account of the history of BiH
between 1991 and 1994. Historical narrative is first and foremost the work of
historians, and a criminal trial, with its demands and constraints, cannot fully satisfy
the requirements of history. The Chamber’s primary task is to rule on the criminal
responsibility of six men on the basis of specific facts and allegations. These
allegations are revisited below.

3. The Prosecution submits in the present case that the individual criminal
responsibility of Jadranko Prli¢, Bruno Stoji¢, Slobodan Praljak, Milivoj Petkovi¢,
Valentin Cori¢ and Berislav Pugi¢? is entailed pursuant to Articles 7 (1) and 7 (3) of
the Statute for the role they played in the crimes allegedly committed between 1992
and 1994 in the municipalities of Prozor, Gornji Vakuf, Jablanica (Sovi¢i and

Doljani), Mostar, Ljubuski, Stolac, Capljina and Vares, as well as in the Heliodrom,

L T(F), p. 52976.

% The allegations pertaining to the criminal responsibility of Berislav Puii¢ differ from those of the
other Accused inasmuch as Berislav Pusi¢ is not being prosecuted for the crimes committed at Prozor
in October 1992 and in Gornji Vakuf in January 1993. See the treatment of this in the Introduction,
below.
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Vojno and Ljubuski detention camps and the Dretelj and Gabela District military

prisons.

4. In this regard, the Prosecution alleges that the Accused are responsible for
grave breaches of the Geneva Conventions (Article 2 of the Statute), for violations of
the laws or customs of war (Article 3 of the Statute) and for crimes against humanity
(Article 5 of the Statute).

5. The Indictment® is divided into six parts: the Accused, the JCE, the Statement
of the Case, Criminal Responsibility, the Counts and the “Additional Allegations”.

6. The first part introduces the Accused and, more particularly, their position at
the time of the alleged events.

7. According to the Indictment, Jadranko Prli¢ and Bruno Stoji¢ held high
military positions within the HZ H-B, and then within the HR H-B, at the time of

these events.

8. Jadranko Prli¢ was appointed head of the Department of Finance of the HVO
by Mate Boban on 15 May 1992, then, starting on 14 August 1992, President of the
HVO, defined at the time as the supreme executive, administrative and military body
of the HZ H-B.* In August 1993, he became prime minister of HR H-B, with his
functions remaining largely the same, according to the Prosecution, to those he held
as President of the HVO.” The Prosecution contends that for most of 1992 and 1993,
Jadranko Prli¢ was, other than Mate Boban, the most powerful official in the political
and governmental structures of Herceg-Bosna/HVO, and that, by late 1993, he
effectively eclipsed Mate Boban.®

9. Bruno Stoji¢ headed the HVO Department (later Ministry) of Defence from 3
July 1992 to November 1993.” On 16 December 1993, he was named head of the
Office for the Production and Sales of Weapons and Military Equipment of the HR H-

¥ See “Pre-Trial Proceedings” in the Chamber’s review of the procedural background (Annex 2) for
more details concerning the various amendments to the Indictment in this case.

* Indictment, para. 2.

® Indictment, para. 2.

® Indictment, para. 3.

" Indictment, para. 4.
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B.% The Prosecution submits that, as Head of the Department (later, the Ministry) of
Defence of the HVO, Bruno Stoji¢ was that body’s top political and management

official and was in charge of the armed forces of Herceg-Bosna/HVO.®

10.  According to the Indictment, Slobodan Praljak and Milivoj Petkovi¢ held high
military office within the HZ H-B, and then within the HR H-B, at the time of these

events.

11. From approximately March 1992 until July 1993, Slobodan Praljak served,
according to the Prosecution, as a senior HV officer, and as Assistant Minister of
Defence of Croatia, and was the senior representative of the Croatian Ministry of
Defence within the government and in dealings with the armed forces of Herceg-
Bosna/HVO, exercising de facto command over the armed forces of the HVO during
this period.’® He subsequently served as the military head of the Herceg-Bosna/HVO
armed forces, with the title “Commander of the Main Staff”, from approximately 24

July 1993 to 9 November 1993.

12.  Milivoj Petkovi¢ was assigned, on or about 14 April 1992, to the command of
the HV Forward Command Post in Grude in BiH, which was or became the senior
command staff of the HVO armed forces.? Milivoj Petkovié¢ thus served as the
military head of the armed forces of Herceg-Bosna/HVO, with the title Chief of the
Main Staff from April 1992 until about 24 July 1993." From on or about 24 July
1993 until April 1994, he became the deputy overall commander of the HVO armed
forces.!* The Prosecution submits that, through his positions and functions, Milivoj
Petkovi¢ exercised de jure and/or de facto command and control over the Herceg-

Bosna/HVO armed forces.'®

13.  According to the Indictment, in his various positions and functions at the times
relevant to the Indictment, Valentin Cori¢ played a central role in the establishment,

administration and operation of the HVO Military Police, specifically through his

® Indictment, para. 4.

® Indictment, para. 5.

1% Indictment, paras 7-8.
! Indictment, paras 7-8.
2 Indictment, para. 9.
3 Indictment, para. 9.
“ Indictment, para. 9.
> Indictment, para. 10.
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position as Chief of the Military Police Administration within the Department, later
the Ministry, of Defence of the HVO from April 1992 until at least November 1993.%
The Prosecution alleges that he exercised de jure and/or de facto command and
control of the HVO Military Police, which played an important role in administering
Herceg-Bosna/HVO prisons and detention facilities. In November 1993, he was
appointed HR H-B Minister of the Interior.*’

14. Lastly, the Indictment says that Berislav Pusi¢ played a decisive role within
the HVO in the exchange of prisoners and the running of HVO detention facilities and
prisons in 1992-1993: on 22 April 1993, Valentin Cori¢ assigned him to act on behalf
of the HVO Military Police in exchanging BiH Muslims detained by the HVO; on 5
July 1993, he was appointed head of the Service for the Exchange of Prisoners and
Other Persons by Jadranko Prli¢; from 6 August 1993 onwards, Bruno Stoji¢
appointed him president of the commission to take charge of the Herceg-Bosna/HVO
detention facilities and prisons.*® Bruno Stoji¢ also appointed him HVO liaison officer
to UNPROFOR on 11 May 1993."

15.  The second part of the Indictment outlines the alleged JCE, and then how each

of the Accused participated in the JCE at all times relevant to the Indictment.

16.  According to the Indictment, from on or before 18 November 1991 to about
April 1994 and thereafter, various persons including the Accused established and
participated in a JCE to politically and militarily subjugate the Bosnian Muslims and
other non-Croats who lived in areas on BiH territory which were claimed to be part of
the HZ H-B (later, the HR H-B).?° The members of the JCE allegedly acted, in
particular, to permanently remove the Muslims and other non-Croats from BiH, to
ethnically cleanse the regions of the HZ(R) H-B, and to join the Croatian communities
as part of a “Greater Croatia” by force, intimidation, threat of force, persecution,
imprisonment, detention, forcible transfer, deportation, appropriation and destruction
of property and other means which constituted or involved the commission of crimes

punishable under Articles 2, 3 and 5 of the Statute.?* According to the Indictment, the

18 Indictment, paras 11-12.
7 Indictment, para. 11.
'8 Indictment, paras 13-14.
9 Indictment, para. 13.
0 |ndictment, paras 15-16.
2! Indictment, paras 15-16.
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territorial ambition of the members of the JCE was to establish a Croatian territory
with the borders of the Croatian Banovina, a territorial entity which existed from 1939
to 1941, with the aim of engineering the political and ethnic map of these areas so that
they would be Croat-dominated, both politically and demographically.?

17.  The Prosecution submits that in this context, each one of the Accused, acting
individually through the exercise of his position and/or powers, and in concert with
other members of the joint criminal enterprise, participated as leaders, in one or more
of the following ways, specifically: by establishing, organising, directing, funding,
facilitating and supporting the governmental, political and military structures and
processes of the HZ H-B and the HVO; by establishing, organising, directing and
funding a system of HVO prisons and detention facilities where Bosnian Muslims
were imprisoned, and by creating, organising, directing and funding a system for the
deportation or forcible transfer of Bosnian Muslims to other countries or parts of
BiH.?

18. In the third part, the Prosecution describes the historical and political context
in which the HZ H-B and the HR H-B were established, and sets out the alleged facts
in relation to the eight municipalities and the five detention camps that fall within the
scope of the Indictment: the municipalities of Prozor, Gorni Vakuf, Jablanica (Sovi¢i
and Doljani), Mostar, Ljubuski, Stolac, Capljina and Vares, as well as in the
Heliodrom, Vojno and Ljubuski detention camps, and in the Dretelj and Gabela

District military prisons.

19. In this regard, the Prosecution uses the developments pertaining to the
establishment of the HZ H-B and the HR H-B to highlight the allegation of
widespread systematic ethnic cleansing in which the Accused are said to have

participated.*

20.  The fourth part of the Indictment introduces the alleged modes of
responsibility. Thus, the Accused in this case are being prosecuted, pursuant to Article
7(1) for having planned, instigated, ordered and/or committed the crimes alleged in

%2 Indictment, paras 15-16.
% Indictment, para. 17.
 Indictment, paras 39-41.
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the Indictment.?® They are alleged to be responsible on the basis of their own acts and,
where they had a duty to act, on the basis of their omissions or failures to act.? In the
alternative, the Accused are charged, pursuant to Article 7(1) of the Statute, with
those crimes they aided and abetted in planning, preparing or executing.”’

21.  The Prosecution further alleges that the crimes charged in the Indictment were
committed as part of a JCE to which the various Accused belonged or in which they

participated.?

22. Every form of JCE is alleged in the Indictment.?® Thus, each Accused, acting
individually and in concert with or through other persons, knowingly participated in
and contributed to the JCE and the crimes alleged, intending to further the objectives
of the JCE (Form 1).%

23. Each accused is alleged to be criminally responsible for having knowingly
participated in a system of ill-treatment (1) involving a network of HZ(R) H-B prisons
and detention camps which were systematically used to arrest, detain and imprison
thousands of Bosnian Muslims in unlawful conditions, which amounted to the crimes
alleged in the amended Indictment or involved such crimes,® and (2) that were used
to deport Bosnian Muslims to other countries or to transfer them to other parts of BiH
not claimed or controlled by the HZ(R) H-B, which amounted to the commission of

the crimes alleged in the amended Indictment or involved such crimes (Form 2). *2

24.  Additionally, any crime alleged in the Indictment which was not within the
purpose of the JCE or an intended part of it is alleged to be the natural and foreseeable
consequence of the JCE and the implementation or attempted implementation thereof
(Form 3).%

3 Indictment,
% |Indictment,
2" Indictment,
2 Indictment,
2 Indictment,
% Indictment,
3 Indictment,
32 Indictment,
% Indictment,

para. 218.
para. 218.
para. 220.

paras 221-227.
paras 221-227.
paras 221-222.

para. 224.
para. 225.
para. 227.
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25. Lastly, the Indictment likewise alleges, in the alternative, that each one of the
Accused is criminally responsible as a superior under Article 7(3) of the Statute.>* The
six Accused are therefore being prosecuted on the basis of all the modes of
responsibility under the Statute for all the crimes alleged in the Indictment,® with the
exception of the Accused Pusi¢, who is not being prosecuted for the crimes alleged in

the municipalities of Prozor in October 1992 and Gornji Vakuf in January 1993.%

26.  The fifth part of the Indictment presents the 26 charges in detail.®” The 26

charges can be grouped into three categories:

(a) Grave Breaches of the Geneva Conventions of 1949 (Article 2 of the

Statute):

The following are alleged: wilful killing (Count 3); inhuman treatment
(sexual assault) (Count 5); unlawful deportation of a civilian (Count 7);
unlawful transfer of a civilian (Count 9); unlawful confinement of a
civilian (Count 11); inhuman treatment (conditions of confinement) (Count
13); inhuman treatment (Count 16); extensive destruction of property not
justified by military necessity and carried out unlawfully and wantonly
(Count 19); and the appropriation of property not justified by military

necessity and carried out unlawfully and wantonly (Count 22).

(b) Violations of the Laws or Customs of War (Article 3 of the Statute)

The following are alleged: cruel treatment (conditions of confinement)
(Count 14); cruel treatment (Count 17); unlawful labour (Count 18);

wanton destruction

* Indictment, para. 228.

% Indictment, paras 218-228.

% |ndictment, paras 230 and 72.
%" Indictment, para. 229.
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of cities, towns or villages or devastation not justified by military
necessity (Count 20); destruction or wilful damage done to institutions
dedicated to religion or education (Count 21); plunder of public or private
property (Count 23); unlawful attack on civilians (Mostar) (Count 24);
unlawful infliction of terror on civilians (Mostar) (Count 25); and cruel

treatment (Mostar siege) (Count 26).

(c) Crimes against Humanity (Article 5 of the Statute)

The following are alleged: persecution on political, racial and religious
grounds (Count 1); murder (Count 2); rape (Count 4); deportation (Count
6); inhumane acts (forcible transfer) (Count 8); imprisonment (Count 10);
inhumane acts (conditions of confinement) (Count 12); and inhumane acts
(Count 15).

27. The sixth and final part of the Indictment, entitled “Additional Allegations”,
argues that the general requirements for the application of Articles 2, 3 and 5 in the
Statute have been met in this case. The Prosecution asserts, for example, that there
was an armed conflict, an international armed conflict and a partial occupation in BiH
at all times relevant to the Indictment, and that the acts and omissions prosecuted as
crimes against humanity in this case were part of a widespread and systematic attack
directed by the authorities and forces of the HVO against the Bosnian Muslim civilian
population.® Moreover, the Prosecution submits, broadly speaking, that the requisite
elements for certain specific crimes have been met. It asserts, for example, that the
acts, omissions and conduct charged as persecution were committed with
discriminatory intent for political, racial, ethnic or religious grounds,® and that the
acts, omissions and conduct charged as crimes against property were not justified by

military necessity.*

28.  Attheir initial appearance on 6 April 2004, the six Accused pleaded not guilty
to all the charges brought in the original Indictment.*!

% Indictment, paras 231-238.

% Indictment, para. 233.

“0 Indictment, paras 237-238.

* See in this regard “Transfer and Initial Appearance” in the Chamber’s review of the procedural
history (Annex 2).
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29.  This Judgement is divided into ten chapters: Applicable Law (Chapter 1);
Evidentiary Standards (Chapter 2); Creation, Development and Structure of the
Community and the Republic of Herceg-Bosna (Chapter 3); Factual Findings in
Respect of the Crimes Committed in the Municipalities and Detention Facilities
(Chapter 4); Review of the General Requirements for the Application of Articles 2, 3
and 5 of the Statute (Chapter 5); Chamber’s Legal Findings (Chapter 6); Criminal
Responsibility of the Accused (Chapter 7); Cumulative Convictions (Chapter 8);
Sentencing (Chapter 9) and Disposition (Chapter 10).

CHAPTER 1: APPLICABLE LAW

30.  This portion of the Judgement concerns the applicable law and is divided into
two parts. The first part (I) will discuss the crimes, namely, (A) the crimes against
humanity, (B) the grave breaches of the Geneva Conventions, and (C) the violations
of the laws or customs of war; and the second part (11) will examine responsibility,
namely, (A) the modes of responsibility punishable under Article 7(1) of the Statute,
(B) the general requirements for the application of Article 7(3) of the Statute, and (C)
the issue of cumulative responsibility in connection with Articles 7(1) and 7(3) of the
Statute .

I. The Crimes

A. Crimes Against Humanity

31.  This part of the applicable law is divided into seven sections. The first covers
the general requirements for the application of Article 5 of the Statute. The six parts
that follow address various crimes covered under Article 5 of the Statute and
correspond to the counts alleged in the Indictment based on that Article, namely
Count 1 (persecutions on political, racial and religious grounds), Count 2 (murder),
Count 4 (rape), Count 6 (deportation), Count 8 (inhumane acts — forcible transfer),
Count 10 (imprisonment), Count 12 (inhumane acts — conditions of confinement) and

Count 15 (inhumane acts).
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1. General Requirements for the Application of Article 5 of the Statute

32.  Article 5 of the Statute confers on the International Tribunal subject-matter

jurisdiction over crimes against humanity and lists the specific offences proscribed.*

33.  An offence enumerated in Article 5 of the Statute does not constitute a crime
against humanity unless it was “committed in armed conflict”.*® This requirement that
there be an armed conflict is not a constituent element of crimes against humanity but
is in fact a prerequisite for the exercise of the Tribunal’s jurisdiction to adjudicate
these crimes. * Therefore, crimes against humanity fall within the Tribunal’s
jurisdiction if committed contemporaneously with the armed conflict on the territory

of the former Yugoslavia.”

34.  Then, in order to meet the characterisation of crimes against humanity, the acts
of the perpetrator must fall within the context of a widespread or systematic attack
directed “against any civilian population”. The Tribunal’s case-law has established

that the following elements must be proved for Article 5 of the Statute to apply:

35. First, there must be an attack.*® The concept of an attack must be distinguished
from that of an armed conflict. Although the attack may occur within the context of an
armed conflict, it is equally true that the attack may precede an armed conflict, may
continue once it has ended or proceed during the conflict, without necessarily being
part of it."” However, as stated earlier, the Tribunal will be competent to judge crimes
committed by an accused only if they are committed as part of an attack occurring “in
an armed conflict”. An “attack” has been defined as “a course of conduct involving

the commission of acts of violence”.*® In the case of a crime against humanity, the

“2 Article 5 of the Statute provides that: “The International Tribunal shall have the power to prosecute
persons responsible for the following crimes when committed in armed conflict, whether international
or internal in character, and directed against any civilian population: (a) murder; (b) extermination; (c)
enslavement; (d) deportation; (e) imprisonment; (f) torture; (g) rape; (h) persecutions on political, racial
and religious grounds; (i) other inhumane acts.”

* Kunarac Appeals Judgement, paras 82 and 86: Tadi¢ Appeals Judgement, para. 251.

* Kunarac Appeals Judgement, para. 83; Tadi¢ Appeals Judgement, paras 249 and 251. See also Tadi¢
Decision on Jurisdiction, para. 141; The Prosecutor v. Vojislav Seselj, 1T-03-67-AR72.1, “Decision on
Motion for Reconsideration of the 'Decision on the Interlocutory Appeal Concerning Jurisdiction' dated
31 August 2004, 15 June 2006 (“Seselj Decision of 15 June 2006”), para. 21.

% Seselj Decision of 15 June 2006, para. 21.

“® Kunarac Appeals Judgement, para. 85; Tadi¢ Appeals Judgement, para. 248.

*" Kunarac Appeals Judgement, para. 86; Tadi¢ Appeals Judgement, para. 251.

*® Kunarac Appeals Judgement, para. 89; Kunarac Judgement, para. 415.
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term “attack™ is not restricted to the use of armed force but may also encompass

circumstances where there is mistreatment of the civilian population.*

36.  Second, the attack must be directed against a civilian population of any sort.
The expression “directed against” indicates that, in the event of a crime against
humanity, the civilian population must constitute the primary target of the attack. In
order to determine whether this was the case, the Trial Chamber must consider,
among other indicia, the means and methods employed during the attack, the status of
the victims, their number, the discriminatory character of the attack, the nature of the
crimes committed during the attack, the resistance to the assailants at the time, as well
as the extent to which the attacking forces may be said to have complied or attempted

to comply with the precautionary requirements of the laws of war.*

37.  The use of the word “population” does not mean that the entire population of
the geographical entity where the attack is taking place must have been targeted.™
During the course of the attack, a sufficient number of individuals must have been
targeted or were targeted in such a way as to satisfy the Trial Chamber that the attack
was in fact directed against a civilian “population”, rather than a limited number of

randomly selected individuals.>®

38.  Regarding the “character” of the population, it has been acknowledged that the
targeted population must be predominantly civilian. It follows then that the presence
of isolated non-civilians among this population does not deprive that population itself
of its civilian character.”® The Appeals Chamber specified that the civilian status of
the victims, the number of civilians and the proportion of civilians among the
population attacked are relevant factors in determining the civilian status of the
population attacked.>® The Chamber recalls, however, that the determination of the
civilian character of the population is an issue which forms part of the assessment of
the evidence. Furthermore, the Chamber notes that the Petkovi¢ Defence argues both
that the crime of imprisonment provided under Article 5(e) can be committed only

towards civilians and that it cannot be committed when the detainees are prisoners of

*% Kunarac Appeals Judgement, para. 86; Kunarac Judgement, para. 416.

% Kordi¢ Appeals Judgement, para. 96; Kunarac Appeals Judgement, para. 91.

*! Marti¢ Appeals Judgement, para. 305; Kunarac Appeals Judgement, para. 90.

52 Marti¢ Appeals Judgement, para. 305; Kunarac Appeals Judgement, para. 90.

> Mrksi¢ Appeals Judgement, para. 31; Kordi¢ Appeals Judgement, para. 50.

> Mrksi¢ Appeals Judgement, para. 32; Blaski¢ Appeals Judgement, paras 113 and 115.
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war.> In this regard, the Chamber notes that, under settled case-law, it is not
necessary that the individual victims of the underlying crimes be themselves civilians,
provided that the population targeted in the attack is civilian in character. Thus, a
person hors de combat, that is to say, a person who, while having the status of
combatant, no longer participates in hostilities, because he was, for example, injured
or captured, may be the victim of a crime against humanity provided that this act

forms part of a widespread or systematic attack against a civilian population.®®

39. The term “of any sort” means that crimes against humanity can be committed
against civilians of the same nationality as the perpetrator or against those who are
stateless, as well as those of a different nationality.”’

40.  The Chamber notes that in their final briefs and closing arguments, several
Defence teams have raised the issue of the status of the Muslim men belonging to the
HVO and of the Muslim men of military age detained by the HVO. This issue was
raised more specifically by the Defence teams in respect of the general requirements
for the application of Article 5 of the Statute and the specific offence of
imprisonment.®® Inasmuch as the analysis of these issues involves an assessment of
the evidence, the Chamber considers that the issue is best addressed in the part
concerning the examination of the general requirements for the application of Articles
2, 3and 5 of the Statute.

41.  Third, the attack must be widespread or systematic.>® This requirement is in
the alternative, rather than cumulative.®® The adjective “widespread” refers to the
attack being conducted on a large scale as well as to the high number of victims it

caused, whereas the adjective “systematic” emphasizes the organised character of the

% Closing Arguments by the Petkovi¢ Defence, T(F), p. 52558; Petkovié¢ Defence Final Trial Brief,
paras 255, 256 and 258.

*® Mrksi¢ Appeals Judgement, paras 32 and 36; Marti¢ Appeals Judgement, paras 307, 309, 311, 313
and 314. Regarding the definition of “civilian” more specifically, it should be noted that the Appeals
Chamber in the Marti¢ Case confirmed that the term “civilian”, within the meaning of Article 5, was
equivalent to the term “civilian” in international humanitarian law (Marti¢ Appeals Judgement,
para. 299).

> Tadi¢ Judgement, para. 635.

% Praljak Defence Final Trial Brief, para. 85; Closing Arguments by the Petkovi¢ Defence, T(F), pp.
52558 and 52559; Petkovi¢ Defence Final Trial Brief, paras 255 and 256; Cori¢ Defence Final Trial
Brief paras 369-371.

> Kunarac Appeals Judgement, paras 85 and 97; Tadi¢ Appeals Judgement, para. 248.

% Kunarac Appeals Judgement, para. 93; Tadi¢ Judgement, para. 648.
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acts of violence and the improbability of their random occurrence.®* Thus, it is in the
“patterns” of the crimes, in the sense of the deliberate, regular repetition of similar
criminal conduct that one discerns their systematic character.®> Among the factors
which may be taken into account in determining whether the attack meets either or
both conditions (“widespread” or “systematic”) are the consequences of the attack on
the civilian population targeted, the number of victims, the nature of the acts, the
possible participation of political officials or authorities, or any identifiable pattern of

crime in the sense defined above.®

42.  Only the attack, not the individual acts of the accused, must be widespread or
systematic.®* Moreover, the acts of the accused need only be a part of this attack, and
all other requirements being met, a single act or relatively limited number of acts by
that person would be characterised as a crime against humanity, unless those acts may

be said to be isolated or random.®®

43.  The perpetrator’s acts must constitute part of the attack.®® Stated otherwise, the
acts of the perpetrator must, by their nature or their consequences, form an objective
part of the attack.®” It is not necessary for the acts of an accused to have been
committed at the height of the attack, and so long as there is even a minimally
sufficient nexus, a crime committed before or after the principal attack upon the
civilian population or located at some distance from it may still be considered part of
it.®® However, as stated above, an isolated act, that is, an act so remote from the attack
in question that the act could not reasonably considered part of it, may not be

characterised as a crime against humanity.*®

® Kordi¢ Appeals Judgement, para. 94; Kunarac Appeals Judgement, para. 94.

82 Kunarac Appeals Judgement, para. 94; Kunarac Judgement, para. 429. Thus, among the factors
leading the Trial Chamber in the Kunarac Case to hold that the Boshian Serb Army and the
paramilitary groups had launched a systematic attack against the civilian Muslim population of Foca,
Gacko and Kalinovik, was the fact that “[o]nce towns and villages were securely in their hands, the
Serb forces [...] applied the same pattern: Muslim houses and apartments were systematically
ransacked or burnt down, Muslim villagers were rounded up or captured, and sometimes beaten or
killed in the process. Men and women were separated, with many of the men detained in the former KP
Dom prison.” (Kunarac Judgement, paras 570-578).

% Kunarac Appeals Judgement, para. 95; Kunarac Judgement, para. 430.

% Blaski¢ Appeals Judgement, para. 101; Kunarac Judgement, para. 431.

% Blaski¢ Appeals Judgement, para. 101; Tadi¢ Judgement, para. 649.

% Kunarac Appeals Judgement, para. 85; Tadi¢ Appeals Judgement, para. 248.

%7 Kunarac Appeals Judgement, para. 99; Kunarac Judgement, para. 418.

% Kunarac Appeals Judgement, para. 100; Tadic¢ Judgement, para. 649.

% Kunarac Appeals Judgement, para. 100; Kupreski¢ Judgement, para. 550.
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44.  The existence of a policy or plan to support the commission of the crimes is
not a requisite condition for crimes against humanity. However, it may be relevant in

connection with taking evidence.”

45.  Finally, the perpetrator of the crime must have knowledge of the attack on the
civilian population and of the fact that his act is part of that attack.”* However, it is
not necessary that the perpetrator be informed of the details of the attack, or that he
approve its purpose or the goal behind it.”> Moreover, it is irrelevant whether the
perpetrator participated in the attack for purely personal reasons,” as such reasons are
relevant only during consideration of the sentence to be handed down, as aggravating
or extenuating circumstances.’ Lastly, discriminatory intent is not required for crimes
against humanity, with the exception of the offences for which it is expressly
stipulated, namely, the types of persecution contemplated in Article 5(h) of the

Statute.”
2. Murder

46.  The offence of murder is punishable under Article 5(a) of the Statute.
According to the settled case-law of the Tribunal, the crime of murder is committed

when the following three requirements are met:
(@) the victim has died;

(b) the death was caused by an act or omission of the accused, or of a person or

persons for whose acts or omissions the accused bears criminal responsibility;

(c) the act or this omission was carried out by the accused or by certain persons for

whom he is criminally responsible with the intent (1) to cause the victim’s death or

® Kordi¢ Appeals Judgement, para. 98; Tadi¢ Judgement, paras 653-655.

™ Kordi¢ Appeals Judgement, paras 99-100; Tadi¢ Appeals Judgement, para. 248.

"2 Kunarac Appeals Judgement, paras 102-103; Kunarac Judgement, para. 434.

® Kunarac Appeals Judgement, para. 103; Tadi¢ Appeals Judgement, paras 248, 252 and 272.

™ Tadi¢ Appeals Judgement, para. 269. It is a matter of settled jurisprudence that a distinction must be
drawn between the concept of “intent” and that of “motive”, with the latter broadly constituting the
motive which incites someone to commit a crime, such as, for example, the opportunity for personal
economic gain or political advantage or the desire for revenge or vengeance. Criminal intent, when it
already constitutes an element of a crime, cannot be considered as an aggravating factor in the
determination of the sentence, whereas personal motives could be. Thus, the Tribunal’s case law has on
numerous occasions acknowledged that the presence of a specific motive constituted an aggravating or
extenuating circumstance in relation to the punishment meted out to an accused: (Simi¢ Sentencing
Judgement, para. 63; Tadié¢ Judgement on Sentencing Appeals, para. 45).
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(2) to cause grave bodily harm which he reasonably must have known might lead to
death.”

3. Deportation and Forcible Transfer

47.  Article 5 of the Statute makes express mention of the crime of deportation in
paragraph (d), whereas forcible transfer is encompassed within the concept of “other
inhumane acts”, contemplated in paragraph (i) of that same article. "’ In the
jurisprudence of the Appeals Chamber, the actus reus of deportation (also known as
“expulsion” in French) and forcible transfer assumes the forced removal of persons by
expulsion or other forms of coercion from the area in which they are lawfully present
without grounds permitted under international law."® Unlike forcible transfer, which
may be carried out entirely within the borders of a single state, deportation is by

definition effected by crossing a border.”

48. The Chamber considers that the removal must result from an act or omission
by the accused or by a person for whom he has criminal responsibility.® The
Prosecution must establish the nexus between this act or omission and the removal of

the victims &

49.  Given that the prohibition on forcible removals seeks to protect the right of
individuals to live in their communities and in their homes and not be deprived of
their property, the Chamber holds that there is a “removal from an area” within the
meaning of Article 5 of the Statute when the location to which the victims are sent is
so remote that they are no longer able to effectively enjoy these rights.®

50.  The Tribunal’s case-law does not go so far as to require that forcible removal
occur “by force” in the strict sense of the word. Indeed, the mere threat of resorting to
force or physical or mental coercion may be enough, if the targeted population facing

this coercive climate or these threats, has no other choice but to leave its territory.® It

™ Tadi¢ Appeals Judgement, para. 305.

® Kvocka Appeals Judgement, para. 259; Akayesu Judgement, para. 589.

" Krajisnik Appeals Judgement, paras 330-331; Kupreski¢ Judgement, para. 566.

"8 Krajisnik Appeals Judgement, para. 304; Blaski¢ Judgement, para. 234.

" Krajisnik Appeals Judgement, para. 304; Staki¢ Appeals Judgement, paras 278, 300, 302 and 317.
8 popovi¢ Judgement, para. 893.

8 popovi¢ Judgement, para. 893.

8 Simi¢ Judgement, para. 130; Staki¢ Judgement, para. 677.

8 Krajisnik Appeals Judgement, para. 319; Krnojelac Appeals Judgement, paras 229 and 233.
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1.8 To determine

is the absence of genuine choice that renders removal unlawfu
whether the victims of a forcible removal faced a genuine choice, the circumstances

surrounding their removal must be assessed.®

51.  Accordingly, consent by the victim does not necessarily render forcible
removal lawful, inasmuch as the circumstances surrounding that consent may deprive
it of any potential value.®® The consent of the victim must be assessed in context.
Generally speaking, detaining a person in a climate of terror and violence obviates

any and all value arising from the consent.?’

52.  Subject to very strict requirements, however, international law does provide an
exception for the forcible removal of a person. Thus neither total nor partial
evacuation is prohibited “if the security of the population or imperative military
reasons so demand.”®® Article 49 of the Fourth Geneva Convention specifies,
however, that “[p]ersons thus evacuated shall be transferred back to their homes as
soon as hostilities in the area in question have ceased”. Moreover, all possible
measures must be taken in order that the evacuated population may be received under

satisfactory conditions of shelter, hygiene, health, safety and nutrition.®

53. In addition, the Appeals Chamber accepts forcible removal of the population
for humanitarian reasons, in certain situations.®® However, this exception does not
apply if the humanitarian crisis that gave rise to the removal of the population is the

result of the accused’s unlawful activi‘[y.91

54.  The fact that international organizations such as the ICRC or UNPROFOR
participated in organising the forced removals of the population does not alter the

8 Stakic¢ Appeals Judgement, para. 279; Krnojelac Appeals Judgement, para. 229.

8 Stakic¢ Appeals Judgement, para. 282; Staki¢ Judgement, para. 707.

8 Stakic¢ Appeals Judgement, para. 279; Krnojelac Appeals Judgement, para. 229.

8 Krnojelac Appeals Judgement, para. 229.

8 Staki¢ Appeals Judgement, para. 284, citing Article 49 of the Fourth Geneva Convention, Article 19
of the Third Geneva Convention, and Article 17 of Additional Protocol Il; Krsti¢ Judgement, paras 524
and 526.

% Article 49 of the Fourth Geneva Convention

% Staki¢ Appeals Judgement, para. 287, citing Article 17 of Additional Protocol II, yet without
identifying the situations which would render removal permissible on humanitarian grounds;
Blagojevi¢ Judgement, para. 600, citing the Commentary to Additional Protocol 1l with respect to
Article 17, and observing that removals done on humanitarian grounds, such as protecting the
population from epidemics or natural disasters, are justified.

*! Staki¢ Appeals Judgement, para. 287.
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unlawful nature of the said removal.®?

Furthermore, it is not because the displacement
of an individual is carried out pursuant to an agreement reached between political or
military leaders, or under the auspices of the ICRC or any other organization, that it
becomes permissible. Put differently, signing such an agreement does not make

forced removal lawful.*

55. Deportation as a crime against humanity proscribed under Article 5(d) of the
Statute assumes that a border has been crossed.” Deportation occurs when a person is
moved across a national border separating two States.® In addition to this, the
jurisprudence of the Tribunal also characterises as deportation the crossing of any “de
facto” border. By “de facto border”, the Appeals Chamber had in mind forcible
removal beyond occupied territory. *® Knowing whether this involves a “de
facto border” within the meaning of customary international law, that is, a border
whose crossing constitutes the crime of deportation, must be evaluated on a case-by-

case hasis.

56. By contrast, the Appeals Chamber has found that “constantly changing front
lines” are not included in the definition of a de facto border and that forcible transfer
requiring persons to cross such constantly changing front lines cannot lead to a

conviction for deportation.”’

57. Neither deportation nor forcible transfer requires that the perpetrator have the

intent to remove the victim permanently.*®

58.  The mens rea for these two crimes is present when the perpetrator of the
forcible removal intended to remove the victims by force. In the case of deportation,

% Staki¢ Appeals Judgement, para. 286; Simi¢ Judgement, para. 127. The Chamber points out in
particular that in the Simi¢ Judgement, para. 127, the Simi¢ Chamber recalled both the humanitarian
nature of the mission of organisations such as the ICRC, one of whose essential missions is “to protect
and assist the victims of armed conflicts” as well as the principles of neutrality and impartiality which
guide these organisations: “[a]n analysis of the ICRC’s mandate can only lead to the conclusion that
the ICRC’s involvement in ‘exchanges’ was only based on humanitarian considerations, and may not
be interpreted as ‘legalising’ such procedures”.

% Nalerili¢ Appeals Judgement, para. 350; Naletili¢ Judgement, para. 523.

% Staki¢ Appeals Judgement, paras 278, 289 and 300-303; Blaski¢: Judgement, para. 234.

% Staki¢ Appeals Judgement, paras 300 and 301; Staki¢ Judgement, para. 679.

% Staki¢ Appeals Judgement, para. 300.

% Staki¢ Appeals Judgement, paras 301-303; Staki¢ Judgement, para. 679.

% Staki¢ Appeals Judgement, paras 307 and 317, overturning the conclusion of the Trial Chamber that
the person behind the deportation must possess the intent to remove the [victim], which “implies the
aim that [the person] is not returning”, (Staki¢ Judgement, para. 687).
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the perpetrator must, in addition, have had the intent to carry out the removal by

crossing a de jure or de facto border.*

59. Moreover, forcible transfer must satisfy three specific conditions in order to
constitute an inhumane act within the meaning of Article 5(i) of the Statute: (1) the
victim must have suffered serious bodily or mental harm; (2) the suffering must be the
result of an act or omission, by the accused or a person in relation to whom he bears
criminal responsibility, of a severity equal to those acts enumerated in Article 5 of the
Statute; and (3) the accused or a person for whom he bears criminal responsibility
must, at the time of the commission of the offence, have been motivated by the intent
to inflict serious bodily or mental harm upon the victim or knew that his act or

omission might result in the infliction of serious bodily or mental harm to the

victim.'%
4. Imprisonment
60.  According to the Chamber, the term “imprisonment” must be understood to be

arbitrary imprisonment, that is, one without any justification, falling outside of the

legal framework of civilian and military proceedings.'*

61.  The Appeals Chamber has determined that the imprisonment of individuals is

unlawful within the meaning of Article 5(e) of the Statute when:

— the individuals in question have been detained in contravention of Article
42 of the Fourth Geneva Convention, when no substantial reason exists for
believing that the security of the Detaining Power makes this absolutely

necessary;

— the procedural safeguards required by Article 43 of the Fourth Geneva
Convention have not been afforded to the individuals detained, even where

initial detention was justified; and

% Milutinovi¢ Judgement, para. 164; Staki¢ Appeals Judgement, paras 278, 307 and 317.
190 gordi¢ Appeals Judgement, para. 117; Vasiljevi¢ Judgement, paras 234-236.
191 See mutatis mutandis Kordi¢ Appeals Judgement, para. 116; Kordi¢ Judgement, para. 302.
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— the imprisonment took place as part of a widespread or systematic attack

directed against a civilian population.'®

62.  The Appeals Chamber has added that the existence of an international armed
conflict, a general requirement for the application of Articles 42 and 43 of the Fourth
Geneva Convention, is not required in order for the imprisonment to constitute a

crime against humanity.'%

63.  The Chamber nevertheless considers that Articles 68 and 78 of the Fourth
Geneva Convention, which provide for lawful detention measures in the context of an
occupation, must be given consideration when assessing whether there was an
unlawful imprisonment within the meaning of Article 5(e) of the Statute. Therefore,
the Chamber holds that the imprisonment of individuals is unlawful within the

meaning of Article 5(e) of the Statute when:

— the individuals in question who are in occupied territory and committed an
offence, solely to harm the Occupying Power, without such offence having
caused harm to the lives or bodily integrity of the members of the
occupying forces or administration, without having created a substantial
collective danger and without seriously damaging the property of the
occupying forces or administration or the facilities used by them, were
detained for a period of time disproportionate to the offence committed in

contravention of Article 68 of the Fourth Geneva Convention;

— the individuals in question who are in occupied territory, were detained in
contravention of Article 78 of the Fourth Geneva Convention, whereas
there is no substantial reason to believe that the security of the Detaining

Power rendered it absolutely necessary;

— the procedural safeguards required by Article 78 of the Fourth Geneva
Convention were not afforded to the individuals detained, even where

initial detention was justified.

192 Kordi¢ Appeals Judgement, para. 114; Kordi¢ Judgement, para. 303.
193 Kordi¢ Appeals Judgement, para. 115.
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64.  Concerning Article 42 of the Fourth Geneva Convention, the Appeals
Chamber has established that the “imperative reasons of security” had to be such that
detention was “absolutely necessary” to ensure the security of a State. The Chamber
holds that this definition also applies to Article 78 of the said treaty. In this respect,
the jurisprudence of the Tribunal generally grants broad discretion to the party having
recourse to this measure in deciding what constitutes a threat to its security.'%
Nevertheless, the Detaining Power does not possess blanket authority to detain the
entire civilian population of a party to the conflict. It must establish for each
individual that he or she poses a specific risk to the security of the State, such that it is
necessary to detain them.'%®

65.  Certain acts are considered prejudicial to the security of a State: espionage,
sabotage and “intelligence with the enemy Government or enemy nationals”. 106
However, the mere fact that a person is a national of or shares the same opinion as an
enemy party does not per se justify the deprivation of liberty.'®” By the same token,
the fact that a man is of military age does not necessarily constitute a threat to the
security of the enemy.'® Internment and placement in assigned residence are
exceptional measures and must be ordered only after a careful consideration of each

individual case.'®

66. Even confinement of a civilian originally warranted by compelling reasons of
security may become unlawful if the Detaining Power fails to comply with the
procedural rights enshrined in Article 43 of the Fourth Geneva Convention.'*° Thus,
each person detained in accordance with Article 42 of the said Convention has the
right to prompt review of that decision by a competent court or administrative board.
If the appeal is denied, the court or administrative board must periodically reconsider

the case at least twice a year.**!

104 Celebic¢i Appeals Judgement, para. 323; Celebici Judgement, paras 574 and 1132.
105 Celebici Appeals Judgement, para. 327; Celebici Judgement, paras 577 and 578.
1% Kordi¢ Judgement, para. 280; Celebici Judgement, para. 576.

07 Celebici Appeals Judgement, para. 327; Celebici Judgement, paras 577 and 1134.
198 Kordi¢ Judgement, para. 284; Celebici Judgement, para. 577.

199 Celebici Judgement, para. 578.

10 Gelebici Appeals Judgement, para. 320; Celebiéi Judgement, paras 579-583.

1 Article 43 of the Fourth Geneva Convention.
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67. In the event that the competent authority concludes that internment or
placement in assigned residence is not justified by absolute necessity for the security

of the Detaining Power, it must revoke the measure.**?

68.  Article 78 of the Fourth Geneva Convention confers similar rights with regard
to internment and placement in assigned residence, which are considered to be

instances of “imprisonment” in occupied territory falling within the meaning of

Article 5(e) of the Statute.

5. Rape

69.  The physical element of the crime or rape is constituted by sexual penetration,
even if partial, (a) of the vagina or anus of the victim by the rapist’s penis, or by any
other object used by him, or (b) of the mouth by the rapist’s penis, provided that such
sexual penetration occurs without the consent of the victim. Consent for this purpose
must be given voluntarily and must result from the exercise of the victim’s free will,
which is evaluated in light of the circumstances.'*® The mental element is constituted
by the intent to effect such sexual penetration and the knowledge that this is occurring

without the victim’s consent.'**

70.  The Appeals Chamber has clarified that the use of force or the threat thereof
does admittedly constitute incontrovertible evidence of the lack of consent, but that
the use of force is not a constituent element of rape per se. Indeed, there are factors
other than the use of force which make sexual penetration a non-consensual act or an
act the victim does not want.*> The Chamber holds that, in lieu of physical force, the
perpetrator may be able to exploit specific circumstances which the victim
experiences as so constraining that they render physical resistance instantly
impossible. By way of example, it has been found that the victim’s detention at the

time of the events may constitute such a circumstance.*°

12 Kordi¢ Judgement, para. 287 citing the Commentary to the Fourth Geneva Convention, p. 281;

Furundzija Judgement, p. 246. See also Article 132 of the Fourth Geneva Convention, which provides
inter alia that “[e]ach person shall be released by the Detaining Power as soon as the reasons which
necessitated his internment no longer exist”.

3 Kvocka Appeals Judgement, para. 395; Kunarac Judgement, para. 460.

1 Kvocka Appeals Judgement, para. 395; Kunarac Judgement, para. 460.

115 Kunarac Appeals Judgement, para. 129; Furundzija Judgement, para. 185.

116 Kunarac Appeals Judgement, para. 132.
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71. In the Kunarac Case, the Appeals Chamber made it clear that the argument
that “nothing short of continuous resistance provides adequate notice to the
perpetrator that his attentions are unwanted is wrong on the law and absurd on the

facts”. 1’

6. Persecution

72.  The crime of persecution on political, racial and religious grounds is
prohibited by Article 5(h) of the Statute. In accordance with the case-law of the
Tribunal, the actus reus or physical element of the crime of persecution consists of an
act or omission that “discriminates in fact and which denies or infringes upon a
fundamental right laid down in international customary or treaty law”. The mens rea
or mental element required for this crime is that it be “carried out deliberately with the
intention to discriminate on one of the listed grounds, specifically race, religion or
politics”.118 Although Article 5(h) of the Statute places the conjunction “and” between
the various reasons for discrimination defined, it must be interpreted in the spirit of
customary international law, whereby each of the three grounds independently meets
the threshold requirements for persecution.™*®

73.  The Chamber adopts the clarification provided by the Krnojelac and Vasiljevi¢
Chambers, namely, that discriminatory intent alone does not suffice, and that the act
or omission must have “discriminatory consequences” in fact, and not merely be
committed with discriminatory intent.*?® Concerning the actus reus of the crime of
persecution, the Appeals Chamber has thus acknowledged that there is discrimination
in fact even if the victim is not a member of the group discriminated against and is

targeted because the perpetrator mistakenly identifies them with that group.'**

17 Kunarac Appeals Judgement, para. 128.

18 Staki¢ Appeals Judgement, para. 327; Krnojelac Appeals Judgement, para. 185.

9 Tadi¢ Judgement, para. 713.

20 pasiljevi¢ Judgement, para. 245; Krnojelac Judgement, para. 432. In these two cases, the Trial
Chamber stated that without this requirement of a discriminatory outcome, the distinction between the
crime of persecution and other crimes such as murder or torture would be shorn of practically any
meaning; moreover, in the Krnojelac Case, the Trial Chamber observed that an accused could then be
found guilty of persecution without anyone having actually been persecuted.

121 Krnojelac Appeals Judgement, para. 185; Krnojelac Judgement, para. 431. The Appeals Chamber in
the Krnojelac Case in fact explained that in the event a victim did not belong to the ethnic group
targeted, the act committed against him or her would institute discrimination in fact against the other
members of this differing group who were not targeted by such acts, deliberately discriminating against
a group on the basis of ethnic origin.
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74. Although the word “persecution” is often used to describe a series of acts, a

122

single act may constitute persecution = if it discriminates in fact and is carried out

deliberately with the intent to discriminate on a prohibited ground.

75.  An act of persecution does not require express prohibition either in Article 5
or another provision of the Statute. Indeed, depriving a person of a substantial number
of their rights may constitute persecution.**® However, the acts constituting the crime
of persecution, whether considered in isolation or jointly with other acts, must
constitute a crime of equal severity with the crimes enumerated in Article 5 of the
Statute.** In applying the criterion of severity, the acts of persecution must be
evaluated in context and not in isolation, taking into consideration their cumulative

effect. 1%

76.  The mental element for the crime of persecution is defined as “the
specific intent to cause injury to a human being because he belongs to a particular
community or group”. *® The discriminatory intent is equivalent to a dolus
specialis.’?’ Such intent may not be inferred solely from the overall discriminatory
nature of an attack characterised as a crime against humanity.*? It may, however, be
inferred from such a context so long as, in view of the facts of the case, circumstances
surrounding the commission of the alleged acts substantiate the existence of
discriminatory intent.** Lastly, persecution does not require a discriminatory policy,
or, if one is proven to exist, it is not necessary that the accused have participated in

the formulation of such policy or such practice by the governing authority.*®

122 Kordi¢ Appeals Judgement, para. 102; Kupreski¢ Judgement, para. 624. To illustrate its position, the

Trial Chamber in the Kupreski¢ Case stated that an individual may have taken part in the murder of a
single person belonging to the targeted ethnic group and that such murder may constitute persecution if
the perpetrator clearly possessed the intent to murder this person on the ground that they belonged to
the ethnic group targeted.

2 Brdanin Appeals Judgement, para. 296; Kupreski¢ Judgement, para. 614.

124 Brdanin Appeals Judgement, para. 296; Kvocka Appeals Judgement, paras 321-323.

125 Naletili¢ Appeals Judgement, para. 574; Kupreski¢ Judgement, paras 615 (e) and 622.

126 kordi¢ Appeals Judgement, para. 111; Blaski¢ Appeals Judgement, para. 235.

127 Staki¢ Appeals Judgement, para. 328; Staki¢ Judgement, para. 737.

128 As the Appeals Chamber rightly recalled in the Krnojelac Case, it is important to note that not every
attack against a civilian population is necessarily discriminatory in character and that discriminatory
character is not a constituent element of an attack on a civilian population. Krnojelac Appeals
Judgement, footnote 267.

29 Krnojelac Appeals Judgement, para. 184; Naletili¢ Appeals Judgement, para. 129. According to the
Appeals Chamber in the Krnojelac Case, these circumstances include, for example, how the prison is
operated (particularly the systematic nature of the crimes committed against a racial or religious group)
or the general attitude of the alleged perpetrator of the offence, as shown by his conduct (Krnojelac
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7. Other Inhumane Acts

7. “Other inhumane acts” are made punishable under Article 5(i) of the Statute as
crimes against humanity. Article 5(i) is a supplementary provision applicable to acts
that do not fall within the ambit of any other paragraph of Article 5 of the Statute."
The Tribunal’s case-law has determined that, to constitute “other inhumane acts”, it
must be established that there was an act or omission, which is vested with a degree of
a severity identical to that of the other crimes enumerated in Article 5 of the Statute.
The act or the omission must therefore be carried out in a widespread or systematic

manner and fulfil the following requirements:

(a) the victim must, giving due regard to the individual circumstances, have suffered
serious bodily or mental harm, or must have suffered a serious attack on his/her

human dignity,

(b) this suffering or violation must have been caused by an act or omission of the
accused or a person or persons for whose acts or omissions the accused bears criminal

responsibility; and

(c) the criminally responsible person must have acted (1) with the intent to inflict
serious bodily or mental harm on the victim or constitute a serious attack on the
human dignity of the victim, or (2) lacking such intent, must have been reasonably
able to foresee that the said act or said omission would likely give rise to serious

bodily or mental injury or harm to the human dignity of the victim.**

78.  To ascertain the degree of severity of an act, all the factual circumstances must

be considered, “including the nature of the act or omission, the context in which it

Appeals Judgement, para. 184). Another situation held inter alia to establish discriminatory intent, was
the fact that all of the guards in several detention sites belonged to one ethnic group whereas all of the
prisoners belonged to another ethnic group (Kordi¢ Appeals Judgement, para. 950).

30 Blaski¢ Appeals Judgement, para. 165; Kupreski¢ Judgement, para. 625.

B3 Staki¢ Appeals Judgement, para. 315; Kupreski¢ Judgement, para. 563. The Trial Chamber in the
Kupreski¢ Case rightly recalled that, according to the Commentary to Common Atrticle 3 of the Geneva
Conventions regarding the topic of “inhumane treatment”: “[...] it is always dangerous to try to go into
too much detail — especially in this domain. However great the care taken in drawing up a list of all the
various forms of infliction, it would never be possible to catch up with the imagination of future
torturers who wished to satisfy their bestial instincts [...] and the more specific and complete a list tries
to be, the more restrictive it becomes. The form of wording adopted is flexible and, at the same time,
precise”, Kupreski¢ Judgement, para. 563, citing the Commentary to the Fourth Geneva Convention, p.
44,

32 Kordi¢ Appeals Judgement, para. 117; Vasiljevi¢ Appeals Judgement, para. 165.
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occurs, its duration and/or repetition, the physical, mental and moral effects of the act
on the victim as well as the personal circumstances of the victim, including age, sex,
and health”.*®

79. As stated above, “other inhumane acts” covers a set of criminal activities not
explicitly enumerated. Thus, the case-law has held that the following acts, among
others, fall into the category of “inhumane acts”: mutilations and other forms of
severe bodily harm, beatings and other acts of violence, serious bodily and mental
injury, forcible transfer, inhumane and degrading treatment, forced prostitution and

forced disappearance.™

80.  The Indictment characterises as inhumane acts under the rubric of crimes
against humanity inter alia the “conditions of confinement” as well as the “forcible
transfer” allegedly suffered by the civilian Muslim population.**®® Inasmuch as the

136 the Chamber will state

characterisation of forcible transfer was assessed earlier,
merely that it has been established, based on the definition of the inhumane acts set
out above, that detention under harsh conditions is likely to constitute an inhumane
act within the meaning of Article 5(i) of the Statute if it causes great suffering or

physical or mental anguish or constitutes a serious attack on human dignity.**’

133 Krnojelac Judgement, para. 131; Celebici Judgement, para. 536.

B34 Kvocka Judgement, para. 208; Tadi¢ Judgement, para. 730.

135 Counts 8 and 12 of the Indictment.

136 See “Deportation and Forcible Transfer” in the Chamber’s review of the applicable law: Crimes
Against Humanity.

37 See in this regard Krnojelac Judgement, para. 133; Kvocka Judgement, para. 209.
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B. Grave Breaches of the Geneva Conventions

81.  This part of the applicable law is divided into seven sections. The first of these
addresses the general requirements for the application of Article 2 of the Statute. The
following six address certain crimes falling under Article 2 of the Statute and
corresponding to the counts alleged in the Indictment on the basis of that article,
namely, wilful killing (Count 3), inhuman treatment (Counts 5 — sexual assault, 13 —
conditions of confinement, and 16), the extensive destruction of property, not justified
by military necessity and carried out unlawfully and wantonly (Count 19), the
appropriation of property, not justified by military necessity and carried out
unlawfully and wantonly (Count 22), deportation and the unlawful transfer of
civilians (Counts 7 and 9, respectively), and the unlawful confinement of civilians
(Count 11).

1. General Requirements for the Application of Article 2 of the Statute

82.  The grave breaches are enumerated in Articles 50, 51, 130 and 147,
respectively, of the First Geneva Convention, the Second Geneva Convention, the
Third Geneva Convention, and the Fourth Geneva Convention of 12 August 1949.

83.  Article 2 of the Statute, pertaining to the grave breaches of the Geneva
Conventions,**® applies when four requirements are met: (i) there is an armed conflict;
(i) there is an armed conflict of an international nature or an occupation;™® (iii) the

fact that the persons or objects of property affected by the breaches are protected by

138 The text of Article 2 of the Statute provides that: “The International Tribunal shall have the power to
prosecute persons committing or ordering to be committed grave breaches of the Geneva Conventions
of 12 August 1949, namely the following acts against persons or property protected under the
provisions of the relevant Geneva Convention:

(a) wilful killing;

(b) torture or inhuman treatment, including biological experiments;

(c) wilfully causing great suffering or serious injury to body or health;

(d) extensive destruction and appropriation of property, not justified by military necessity and carried
out unlawfully and wantonly;

(e) compelling a prisoner of war or a civilian to serve in the forces of a hostile power;

(f) wilfully depriving a prisoner of war or a civilian of the rights of fair and regular trial;

(9) unlawful deportation or transfer or unlawful confinement of a civilian;

(h) taking civilians as hostages.”

3% The Chamber recalls that the Geneva Conventions apply to circumstances of occupation as defined
by Common Atrticle 2 of the Geneva Conventions, and that Article 4 of the Fourth Geneva Convention
recognises the status of protected persons, including persons in the hands of an occupying power.
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the Geneva Conventions, and (iv) there is a nexus between the armed conflict and the

crimes alleged.**°

a) Existence of an Armed Conflict

84. In the jurisprudence of the Tribunal, an armed conflict exists whenever there is
resort to armed force between States or protracted armed violence between
government authorities and organised armed groups or between such groups within a

State.**
b) International Character of the Armed Conflict or State of Occupation
i. International Armed Conflict

85.  Whether the grave breaches regime in the Geneva Conventions applies is
contingent upon the international character of the conflict. It is indisputable that a
conflict is possessed of an international character when it pits two or more States
against one another. Moreover, an armed conflict that is internal at first glance may
become international or exhibit an international character when ‘“another State
intervenes in that conflict through its troops”.**> The Chamber finds that, to determine
whether the conflict is international in character, the conflict must be examined in its
entirety. For instance, it is not necessary to prove that troops from another State were
present in each of the places were the crimes were committed.** The presence of
troops belonging to a foreign army in the region ravaged by conflict or in the regions
that border the territory in which the conflict is unfolding and which are of strategic
importance to the conflict, may constitute an indicator sufficient to support a finding
that a foreign State was intervening directly in the conflict, establishing its

international character.!*

Y0 Tadié Decision on Jurisdiction, paras 80-84; Naletili¢ Judgement, para. 176. Judge Antonetti raises
the issue of international armed conflict in his separate, partly dissenting opinion annexed to this
Judgement.

1 Kunarac Appeals Judgement, para. 56, referring to the Tadic¢ Decision on Jurisdiction, para. 70.

Y2 Tudi¢ Appeals Judgement, para. 84; Blaski¢ Judgement, para. 76.

143 See Naletili¢ Judgement, para. 194; Kordi¢ Judgement, para. 71.

1% See mutatis mutandis Kordi¢ Judgement, paras 108-110; Kordi¢ Appeals Judgement, paras 314 and
319-321.
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86.  The international character of an internal conflict may also be the result of
certain participants in the internal armed conflict acting on behalf of another State.*®
In the latter case, it is important to determine the degree of authority or control by a
foreign State over the armed forces fighting on its behalf.’*® In the Tadi¢ Case, the
Appeals Chamber, after considering that international law did not always require the
same degree of control over the members of armed groups as over individuals not
holding the status of state agents under internal legislation in order for the latter to be
deemed de facto organs of the State,'*” found that three distinct criteria could be
applied, depending on the nature of the entity in question, to establish that participants
in an internal conflict had acted on behalf of another State, thereby lending an
international character to the conflict. These are the criteria of: (a) overall control (for
armed groups acting on behalf of another State); (b) specific instructions or public
approval a posteriori (for individuals acting alone or militarily unorganised groups);
and (c) assimilation of individuals to State organs on account of their actual behaviour

within the structure of the said State.*®

() To the extent that the issue of overall control is of special importance in this case,
the Chamber considers it appropriate to review in detail the applicable law, as
identified by the Appeals Chamber in the Tadi¢ Case. Thus, to impute responsibility
for acts committed by military or paramilitary groups to a State, the Appeals Chamber
found that it was necessary to establish that the latter wielded overall control over the
group, not merely by equipping and financing the group, but also by coordinating or
providing its assistance in the overall planning of its military activities.**® Only then
will the international responsibility of the State be attached due to the misconduct of

the group. However, there is no need to require also that the State have issued, either

Y5 Blaski¢ Judgement, para. 76; Tadi¢ Appeals Judgement, para. 84.

18 Celebic¢i Appeals Judgement, para. 13, referring to the Tudi¢ Appeals Judgement, para. 97.

Y7 Celebic¢i Appeals Judgement, para. 13, referring to the Tadi¢ Appeals Judgement, para. 137.

Y8 Tadi¢ Appeals Judgement, para. 141.

9 In paragraph 79 of its Final Trial Brief, the Prosecution argues that Croatia’s provision of arms to
the ABIH during the time period covered by the Indictment does not alter the international nature of the
conflict between the HVO and the ABiH, citing paragraph 372 of the Kordi¢ Appeals Judgement in
support. The Chamber points out, moreover, that the Prosecution does not dispute the case-law on this
point. The Chamber will analyse this issue in its review of the requisite conditions for the application
of Articles 2, 3 and 5 of the Statute.
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to the head of the group or to its members, instructions or directives for the

commission of various specific acts contrary to international law.**°

(b) Concerning isolated individuals or groups not organised in a military structure, the
criterion of overall control was deemed inadequate. Such a group or such an
individual will be considered to have acted as a de facto organ of State only if that
State gave such persons specific instructions or directives to commit a specific act or,

otherwise publicly approved such act a posteriori.*

(c) The third criterion, regarding the assimilation of individuals to State organs, makes
it possible to consider individuals acting in a private capacity as de facto State organs
if they act in concert with the armed forces of or in collusion with the authorities of a

State. ™2
ii. State of Occupation

87.  As the Geneva Conventions do not define occupation, the Chamber will refer

to the Hague Regulations, the provisions of which form part of customary law.**?

88.  The Chamber endorses the criteria identified by the Naletilic Chamber for
establishing whether the authority of the occupying power has been proven in fact and

holds in respect of this that these criteria need not be cumulative:

 the occupying power must be in a position to substitute its own authority for
that of the occupied power, rendered incapable of functioning publicly from that
time forward;

 the enemy’s forces have surrendered, been defeated or have withdrawn. In this
respect, battle zones may not be considered as occupied territory. Despite this, the
status of occupied territory remains unchallenged by sporadic local resistance,
however successful;

 the occupying power has a sufficient force present, or the capacity to send
troops within a reasonable time to make the authority of the occupying power felt;
 atemporary administration has been established over the territory;

» the occupying power has issued and enforced directions to the civilian
population.™

89.  Several issues related to occupation were debated by the parties in their final
briefs and closing argument. The Chamber will analyse the purely legal points of

%0 Tudi¢ Appeals Judgement, para. 131.

B Tadi¢ Appeals Judgement, paras 132 and 137.
192 Tadi¢ Appeals Judgement, para. 144.

153 See Naletili¢ Judgement, para. 215.

54 Naletili¢ Judgement, para. 217.
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order in this section of the Judgement. Initially, the Chamber will set forth and
respond to the arguments submitted by the parties in response to the allegations of
occupation in the Indictment. It will then set out the divergences between the parties
concerning the issue of how international armed conflict and a state of occupation
differ and will respond to the parties on that point. Finally, after having introduced the
parties’ arguments with regard to the notion of an “occupying power”, the Chamber

will recall the relevant jurisprudence.
a. Occupation as Alleged in the Indictment

90. In its Final Trial Brief, the Prosecution raises the responsibility of the Accused
Praljak and Petkovi¢ as commanding officers of an occupied territory in various
municipalities in BiH.™ In its closing arguments, the Petkovié¢ Defence asserts that
the Prosecution is raising this issue for the first time in its Final Trial Brief, whereas it
was never mentioned in the Indictment or its Pre-Trial Brief, and that it never
produced any evidence going to prove that the Accused Praljak and Petkovi¢ were
commanders of an occupying army.™® The Petkovi¢ Defence argues that, due to this,
these allegations ought to be dismissed.” In its Reply, the Prosecution states that,
read in its entirety, the Indictment provides adequate notice to the Defence with
respect to this allegation.'®® The Prosecution recalls that paragraph 232 of the
Indictment makes mention of partial occupation twice and says that it referred to
“territorial expansion” in the Pre-Trial Brief as well as the take-over or capture of
municipalities.™ The Prosecution considers that all of this constitutes the basis for
the criminal responsibility of the various Accused.® In its Rejoinder, the Petkovié
Defence alleges, lastly, that the Accused Petkovi¢, as Chief of the Main Staff, was
never charged as commanding officer of an occupying power and that the
Prosecution’s allegations during the final months of the trial are absent from the

evidence adduced by the Prosecution.*®*

155 prosecution Final Trial Brief, paras 323 to 360.

156 Closing Arguments by the Petkovié¢ Defence, T(F), pp. 52565 and 56566.
157 Closing Arguments by the Petkovié¢ Defence, T(F), p. 52566.

158 Reply of the Prosecution, T(F), pp. 52837 and 52838.

159 Reply of the Prosecution, T(F), p. 52838.

1%0 Reply of the Prosecution, T(F), p. 52838.

161 Rejoinder of the Petkovi¢ Defence, T(F), p. 52941.
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91.  The Chamber observes that a partial occupation of the territory included in the
Indictment is indeed alleged to have existed in paragraph 232 thereof. The Chamber
notes, moreover, that the issue of the occupation was discussed by the Praljak
Defence in paragraph 31 of its Pre-Trial Brief. Furthermore, both the Praljak and
Petkovi¢ Defence teams addressed the issue of the occupation in their Final Trial
Briefs, which were filed contemporaneously with that of the Prosecution.®® In
addition, the Indictment alleges that both the Accused Praljak and the Accused
Petkovi¢ “exercised de jure and/or de facto command over the Herceg-Bosna/HVO

armed forces”'%

and are charged for the crimes alleged under each mode of criminal
responsibility provided under Articles 7(1) and 7(3) of the Statute.'®* Consequently,
the Chamber must conclude that the Defence teams were adequately informed of the
allegations brought against the Accused Praljak and Petkovi¢ as commanding officers
in a zone of occupation. The Chamber, however, recalls that in order to prove the
responsibility of an accused for his functions as a commanding officer in a zone of
occupation, the Prosecution must first prove that such an occupation exists. The
analysis of the evidence about the alleged state of occupation will appear in the

factual part of the Judgement.

b. Difference between an International Conflict and an

Occupation

92. Concerning the legal definition of an occupation, in its Final Trial Brief, the
Prosecution submits that the existence of pockets of resistance in certain zones of the
territory considered to have been occupied does not void their status as occupied
areas, provided that the occupying power still wields control over these areas.'®® In its
closing arguments, the Praljak Defence nevertheless states that the Prosecution
committed an error of law in its analysis of whether a state of occupation existed in
Herceg-Bosna at the time of the events, and considers that the existence of an
international armed conflict and an occupation constitute distinct issues.*®® Referring

to the Naletili¢ Judgement and Additional Protocol I, in its closing arguments, the

192 See, e.g., Praljak Defence Final Trial Brief, para. 440; Petkovi¢ Defence Final Trial Brief, paras 38,
115 and 258.

163 paras 8 and 10 of the Indictment.

164 paras 218 to 228 of the Indictment.

165 prosecution Final Trial Brief, paras 91 and 92.

166 Closing Arguments of the Praljak Defence, T(F), p. 52439.

Case No. IT-04-74-T 31 29 May 2013



2478/78692 BIS

Petkovi¢ Defence submits that these are mutually exclusive situations.™®’ In its Reply,
the Prosecution refutes the Petkovi¢ Defence argument by giving examples inter alia

168 The Chamber notes that the Petkovié

of cases taken from the Second World War.
Defence maintained its original stance in its Rejoinder yet appears to contend that a
state of occupation in connection with international armed conflicts is possible when

the conflicts are limited in scope.*®®

93.  The Prosecution specifically argues that the areas behind battle lines also

constitute an occupied area.*"”

94.  The Chamber is of the opinion that nothing in case-law or customary law
excludes the possibility that fighting with the character of an international armed
conflict might take place in the occupied territory without that territory losing its
status as an occupied territory, provided that the occupying power maintains its

control over the territory at issue, in keeping with the criteria defined above.
c¢. Occupying Power

95.  The Chamber then notes that the Prosecution, the Praljak Defence and the
Petkovi¢ Defence do not contest the criteria established by the Naletili¢ Chamber and
set forth above,'" for determining whether there was a state of occupation.'’® The
Chamber observes nevertheless that the Praljak Defence appears to argue, on the basis
of the ICJ’s judgment in the case of the Democratic Republic of the Congo v.

Uganda,'”

that for a territory in BiH to be considered occupied by the HVO, the
Prosecution should have demonstrated beyond a reasonable doubt that the degree of
control exercised by the Government of Croatia over the HVO was identical to the

control it exercised over the HV.1"

187 Closing Arguments of the Petkovi¢ Defence, T(F), pp. 52569-52571.

1%8 Reply of the Prosecution, T(F), p. 52843.

169 Rejoinder of the Petkovi¢ Defence, T(F), p. 52941.

170 prosecution Final Trial Brief, para. 92.

1 See “Difference between an International Armed Conflict and Occupation” in the Chamber’s
treatment of the applicable law: Grave Breaches of the Geneva Conventions.

172 Closing Arguments of the Praljak Defence, T(F), p. 52439; Closing Arguments of the Petkovi¢
Defence, T(F), p. 52567; Rejoinder of the Praljak Defence, T(F), p. 52925.

3 «Armed Activities on the Territory of the Congo (Congo v. Uganda)”, Appeals Judgment, ICJ
Reports 2005, p. 168, para. 177.

174 Closing Arguments of the Praljak Defence, T(E), p. 52440.
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96.  The Chamber would recall that the Tribunal’s case-law is clear concerning the
criteria applicable to any determination of the international nature of a conflict. The
Appeals Chamber has established that an armed conflict is international in nature
when, for example, a foreign State exercises overall control over one of the parties to

the conflict.!”

Accordingly, the Chamber finds that if the Prosecution proves that the
party to the armed conflict under the overall control of a foreign State fulfils the
criteria for control of a territory as identified above, a state of occupation of that part

of the territory is proven.

c) Persons or Property Covered by Grave Breaches and Protected by the Geneva

Conventions

97.  Applying Article 2 of the Statute requires that the grave breaches of the
Geneva Conventions be committed against (i) persons or (ii) property protected by the

provisions of the relevant Geneva Convention.'’®
i. Protected Persons

98.  The Chamber recalls that persons who do not enjoy protection under the first
three Geneva Conventions fall within the scope of application of the Fourth Geneva
Convention relative to the Protection of Civilian Persons in Time of War, provided

that the requirements of Article 4 are satisfied.'”’

99.  Civilian persons under the Third Geneva Convention are defined by their
exclusion with respect to the armed forces.!”® Any person who is not a combatant is
considered a civilian as defined under Article 4(A)(1), (2), (3) and (6) of the Third
Geneva Convention as well as under Article 43 of Additional Protocol I. In case of

175 See “International Armed Conflict” in the Chamber’s treatment of the applicable law: Grave
Breaches of the Geneva Conventions.

178 See Tadi¢ Decision on Jurisdiction, para. 81: “For the reasons set out above, this reference is clearly
intended to indicate that the offences listed under Article 2 can only be prosecuted when perpetrated
against persons or property regarded as “protected” by the Geneva Conventions under the strict
conditions set out by the Conventions themselves. This reference in Article 2 to the notion of
“protected persons or property” must perforce cover the persons mentioned in Articles 13, 24, 25 and
26 (protected persons) and 19, 33 to 35 (protected [property]) of Geneva Convention I; in Articles 13,
36, 37 (protected persons) and 22, 24, 25 and 27 (protected [property]) of Convention II; in Article 4 of
Convention 111 on prisoners of war; and in Articles 4 and 20 (protected persons) and 18, 19, 21, 22, 33,
53, 57, etc. (protected [property]) of Convention IV on civilians”.

Y Brdanin Judgement, para. 125; Celebi¢i Judgement, para. 271; Commentary to the Fourth Geneva
Convention, pp. 56 and 57.

178 Commentary on Additional Protocol I, paras 1913 and 1914.
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doubt, the person shall be considered by the party to the conflict or the occupying

power to be a civilian.”®

100. Article 4(1) of the Fourth Geneva Convention defines as “protected persons”
those persons “who, at a given moment and in any manner whatsoever, find
themselves, in case of a conflict or occupation, in the hands of a Party to the conflict
or Occupying Power of which they are not nationals”. Thus, those protected are, first,
civilians in enemy or occupied territory or in a combat zone, who are not nationals of
the belligerent State in power in whose hands they find themselves, or who are
stateless persons. *® Moreover, the Appeals Chamber has taken a teleological
approach to Article 4, finding that the decisive criterion for determining the status of a
protected person is allegiance to a party in the conflict.’® Thus, in the context of
armed inter-ethnic conflicts, allegiances may depend more on ethnic identity than on

nationality. %2

The Appeals Chamber has determined that “[t]he nationality of the
victims [ .. ] should not be determined on the basis of formal national
characterisations, but rather upon an analysis of the substantial relations, taking into
consideration the different ethnicity of the victims and the perpetrator, and their bonds

with the foreign intervening State” 1%

101. Both civilians who were in the territory prior to the outbreak of the conflict or
the occupation and those who arrived later enjoy the protections conferred by the
Fourth Geneva Convention. Moreover, the expression “in the power of” has a very
broad meaning, which exceeds the bounds of direct authority. Thus, “[t]he mere fact
of being in the territory of a Party to the conflict or in occupied territory implies that

one is in the power or ‘hands’ of the Occupying Power”.'#*

102. In contrast, nationals of a co-belligerent State do not enjoy the protection
conferred by the Fourth Geneva Convention, “while the State of which they are
nationals has normal diplomatic representation in the State whose hands they are
in”.*® For this provision to apply, it must be demonstrated that the States were allies

17 Article 50(1) of Additional Protocol I.

180 Tudi¢ Appeals Judgement, para. 164; Commentary on the Fourth Geneva Convention, p. 53.
181 Tudi¢ Appeals Judgement, para. 166.

182 Tudi¢ Appeals Judgement, para. 166.

183 Celebici Appeals Judgement, para. 84.

184 Commentary to the Fourth Geneva Convention, p. 53; Naletili¢ Judgement, para. 208.

18 Article 4 of the Fourth Geneva Convention.
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and that they enjoyed effective, satisfactory diplomatic relations.*® In this regard,
consideration must be given not only to formal diplomatic relations existing between

the two States but also the true situation.®’

103. Article 4(A) of the Third Geneva Convention extends protection to prisoners
of war, that is, to persons who have fallen into the power of the enemy and are

members of one of the six categories defined in that article.'®®

104. Paragraph 6 of Article 4(A) of the Third Geneva Convention envisages the
possibility of the inhabitants taking up arms. This refers to a “situation where territory
has not yet been occupied, but is being invaded by an external force, and the local
inhabitants of areas in the line of this invasion take up arms to resist and defend their
homes”.*®® There is no requirement that the population be surprised by the invasion.**®
Such taking up arms in fact also refers to a situation where the population taking up
arms has been alerted to the invasion, provided that they lacked sufficient time to
organise themselves in accordance with sub-paragraphs 1 and 2 of Article 4(A) of the
Third Geneva Convention.™®* For this provision to apply, in the interest of the
combatants to be recognised as prisoners of war, it is necessary that they carry arms

openly.*® In conclusion, this provision can be considered only for a very short period

188 Blaski¢ Appeals Judgement, para. 186.

187 Blaski¢ Appeals Judgement, paras 186 and 188.

188 The six categories identified in Article 4(A) of the Third Geneva Convention are as follows: (1)
members of the armed forces of a Party to the conflict, as well as members of militias or volunteer
corps forming part of such armed forces; (2) members of other militias and members of other volunteer
corps, including those of organised resistance movements, belonging to a Party to the conflict and
operating in or outside their own territory, even if this territory is occupied, provided that such militias
or volunteer corps, including such organized resistance movements, fulfil the following conditions: ()
that of being commanded by a person responsible for his subordinates; (b) that of having a fixed
distinctive sign recognizable at a distance; (c) that of carrying arms openly; (d) that of conducting their
operations in accordance with the laws and customs of war; (3) members of regular armed forces who
profess allegiance to a government or an authority not recognized by the Detaining Power; (4) persons
who accompany the armed forces without actually being members thereof, such as civilian members of
military aircraft crews, war correspondents, supply contractors, members of labour units or of services
responsible for the welfare of the armed forces, provided that they have received authorization, from
the armed forces which they accompany, who shall provide them for that purpose with an identity card
similar to the annexed model; (5) members of crews, including masters, pilots and apprentices, of the
merchant marine and the crews of civil aircraft of the Parties to the conflict, who do not benefit by
more favourable treatment under any other provisions of international law; (6) inhabitants of a non-
occupied territory, who on the approach of the enemy spontaneously take up arms to resist the invading
forces, without having had time to form themselves into regular armed units, provided they carry arms
openly and respect the laws and customs of war.”

18 Celebici Judgement, para. 270.

1% Commentary to the Third Geneva Convention, p. 75.

191 Commentary to the Third Geneva Convention, p. 75.

192 Commentary to the Third Geneva Convention, pp. 75 [67] and 76 [68].
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of time and is applicable only to mass movements, that is, when a gathered population

unites to resist.*®

105. The protection granted to prisoners of war under the Third Geneva Convention
commences from the time they fall into the power of the enemy and terminates at the

time of their final release and repatriation.'*

The expression “fall into the power”
covers not merely those cases where the persons mentioned in Article 4(A) of the
Third Geneva Convention have been captured during combat but also the situation
where “soldiers became prisoners without fighting, for example following a

surrender”. 1%

ii. Protected Property

106. According to the Brdanin Chamber, two categories of property are protected
under Article 2(d) of the Statute:

1) real or personal property in occupied territory, belonging individually or
collectively to private persons, or to the State, or to other public
authorities, or to social or cooperative organisations protected under
Article 53 of the Fourth Geneva Convention;

2) property that is generally protected under the Geneva Conventions,

regardless of location.®

107. As concerns property in the first category, in order to enjoy the protection

afforded by the Geneva Conventions, it must be located in occupied territory.*®’

108. Concerning the second category of protected property, the Chamber recalls
that this is property enjoying the broad protection afforded by the Geneva

Conventions, regardless of whether it is located in enemy territory and includes inter

193 Commentary to the Third Geneva Convention, p. 76 [68].

% Article 5 of the Third Geneva Convention.

1% Commentary to the Third Geneva Convention, p. 57.

19 Brdanin Judgement, para. 586. See also Naletili¢ Judgement, para. 575.

97 Commentary on the Fourth Geneva Convention, p. 324: “[i]n order to dissipate any misconception
in regard to this Article, it must be pointed out that the property referred to is not accorded general
protection; the Convention merely provides here for its protection in occupied territory. The scope of
the Article is therefore limited to destruction resulting from action by the Occupying Power.” See
Blaski¢ Judgement, para. 148, citing the Commentary on the Fourth Geneva Convention; Naletili¢
Judgement, para. 222.
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198

alia civilian hospitals,™" air, land, and sea transport used to convey wounded and sick

civilians, the infirm and women in maternity,*®® fixed establishments and mobile

medical units.?®

d) Existence of a Nexus between the Armed Conflict and the Alleged Crimes

109. International humanitarian law is applicable throughout the territory controlled
by a party or on the territory of the belligerent States regardless of whether or not
actual combat is ongoing. Thus, as concerns the nexus between the armed conflict and
the alleged crimes, it is not necessary to prove that combat took place at the sites
where the crimes were allegedly committed. It is sufficient to establish that the
alleged crimes were closely related to the hostilities occurring in other parts of the
territories controlled by the parties to the conflict.”®* Moreover, the principle of
individual responsibility requires that the Prosecution prove that each one of the
Accused was aware of the factual circumstances demonstrating the international
character of the armed conflict.?>” The Chamber will address this point in the part
devoted to the criminal responsibility of the Accused.

2. Wilful Killing

110. The offence of wilful killing, to which Count 3 is directed, is sanctioned under
Article 2(a) of the Statute and under the Geneva Conventions, among the grave
breaches. 2 Wilful killing is identical to the crime of murder, punishable under
Articles 3 and 5 of the Statute, but it requires an additional constituent element,
because it must be committed against a person who is protected under the Geneva

Conventions.?*

1% Article 18 of the Fourth Geneva Convention.

199 Articles 21 and 22 of the Fourth Geneva Convention.

20 Article 19 of the First Geneva Convention. Other property is likewise protected under this
framework. See inter alia the property contemplated in Article 38 of the Second Geneva Convention,
namely ships intended for the transport of medical equipment; the property contemplated in Article 39
of the Second Geneva Convention, and in Article 36 of the First Geneva Convention, namely medical
aircraft, as well as the property contemplated in Article 20 of the First Geneva Convention, namely
hospital ships.

2 Blaski¢ Judgement, para. 69, referring to the Tadi¢ Decision on Jurisdiction, para. 70.

22 Naletili¢c Appeals Judgement, paras 118-121. See also Boskoski Judgement, para. 295, not
overturned on appeal.

203 Article 50 of the First Geneva Convention, Article 51 of the Second Geneva Convention,
Article 130 of the Third Geneva Convention, Article 147 of the Fourth Geneva Convention.

2% Kordi¢ Appeals Judgement, para. 38; Brdanin Judgement, para. 380.
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111. The constituent elements of wilful killing and murder, as identified in the
Tribunal’s case-law are: (1) the death of the victim; (2) the death of the victim was
caused by acts or omissions for whose acts or omissions the accused bears criminal
responsibility; and (3) the act was done, or the omission was made, by the accused, or
a person or persons for whose acts or omissions he bears criminal responsibility, with
an intention to kill or to inflict grievous bodily harm, in the reasonable knowledge that

such act or omission was likely to cause death.?®

3. Inhuman Treatment

112. The Indictment contains allegations of inhuman treatment in Count 16.
Moreover, it more specifically characterises sexual assault and the conditions of

confinement under Counts 5 and 13 as inhuman treatment.2%

113. The offence of inhuman treatment is punishable under Article 2(b) of the
Statute and is one of the grave breaches under the Geneva Conventions.?’ Inhuman
treatment comprises (1) intentional acts or omissions which, when judged objectively,
are deliberate, not accidental, and which cause serious physical or mental harm or
suffering or constitute a serious attack on human dignity, and (2) are committed

against a protected person within the meaning of Article 2 of the Statute.*®

114. The Geneva Conventions stipulate that protected persons must be treated

209

humanely?® and provide non-exhaustive examples,?'® of actions contrary to the

principle of humane treatment, in particular, physical mutilation, medical or scientific

experiments, acts of violence or intimidation, insults,?*!

or even the act of wilfully
leaving wounded prisoners of war without medical assistance and care.?*? In addition,
they contain provisions relative to the conditions of confinement of civilian

internees®™ and prisoners of war, and protect women “against any attack on their

2% Brdanin Judgement, para. 381. See also Celebici Appeals Judgement, para. 422.

206 Indictment, para. 229.

27 Article 50 of the First Geneva Convention, Article 51 of the Second Geneva Convention,
Acrticle 130 of the Third Geneva Convention, Article 147 of the Fourth Geneva Convention.

28 Celebi¢i Appeals Judgement, para. 426; Naletili¢ Judgement, para. 246.

299 Article 12 of the First Geneva Convention, Article 12 of the Second Geneva Convention, Article 13
of the Third Geneva Convention, Article 27 of the Fourth Geneva Convention.

210 Celebici Judgement, para. 525; Commentary on the Fourth Geneva Convention, p. 239.

21 gee Article 13 of the Third Geneva Convention, Articles 27 and 32 of the Fourth Geneva
Convention.

212 Article 12 of the First Geneva Convention.

213 5ee Article 37 and Articles 82 to 98 of the Fourth Geneva Convention.
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honour, in particular against rape, enforced prostitution, or any form of indecent
assault”.?* In the language of the ICRC Commentary regarding Article 147 of the
Fourth Geneva Convention, humane treatment comprises that which involves physical

integrity, health and human dignity.**®

115. Under Article 2(b) of the Statute, the following have been characterised as
inhuman treatment: repeated beatings and outrages inflicted on protected persons,'®

217 218

certain conditions of confinement,“*’ the use of detainees as human shields, sexual

219

assault®™ and being compelled to perform forced labour along the front lines under

dangerous conditions.??

116. In keeping with the case-law of the Tribunal, any sexual violence inflicted on
the physical and moral integrity of a person by means of threat, intimidation or force,
in such as a way as to degrade or humiliate the victim, may constitute inhuman
treatment under Article 2(b) of the Statute.?”* Rape is thereby prohibited,?** as well as

all forms of sexual violence not including penetration.??®

117. Concerning the conditions of confinement, the Third and Fourth Geneva
Conventions contain provisions regarding inter alia, housing quarters, food, clothing,
hygiene and medical attention for prisoners of war and other protected persons. Thus,
detainees are to be offered housing conditions which do not harm their health,
particularly in respect of the total area of dormitories, minimum cubic space, bedding
and blankets, heating and lighting.??* They must receive a daily ration of food in
sufficient quantity, quality and variety to maintain them in good health and to prevent
loss of weight or nutritional deficiencies, as well as sufficient amounts of drinking

water.?®® In keeping with this, account must be taken of the dietary habits and tastes of

2% Article 27 of the Fourth Geneva Convention.

215 Commentary to the Fourth Geneva Convention, p. [640].

218 Kordi¢ Judgement, paras 774, 790 and 800; Blaski¢ Judgement, paras 690, 700.

2T Kordi¢ Judgement, paras 774, 783, 790, 794, 795, 800; Blaski¢ Judgement, paras 688, 690, 692,
694, 695, 697, 698 and 700.

218 gordi¢ Judgement, paras 783 and 800; Blaski¢ Judgement, paras 714-716.

219 Blaski¢ Judgement, paras 692, 695 and 700; Celebici Judgement, para. 1066.

220 Naletili¢ Judgement, paras 268 and 271; Blaski¢ Judgement, paras 689, 699 and 713.

22! Pyurundzija Judgement, paras 172 and 186.

222 See “Rape” in the Chamber’s treatment of the applicable law: Crimes Against Humanity.

2% Purundzija Judgement, para. 186.

224 Article 25 of the Third Geneva Convention; Article 85 of the Fourth Geneva Convention.

22> Article 26 of the Third Geneva Convention; Articles 76 and 89 of the Fourth Geneva Convention.
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the prisoners.’”® The Detaining Power is bound to provide facilities conforming to the
rules of hygiene, as well as baths and showers, and must provide the prisoners with
sufficient water and soap for daily personal hygiene.?”” Moreover, prisoners must
receive medical care at an appropriate infirmary.?”® The Geneva Conventions stipulate
that the Detaining Power must afford full liberty to any organisation seeking to assist
the detainees and that the visits of the ICRC cannot be restricted as to frequency or
duration except for reasons of imperative military necessity, and even then, only as an

exceptional and temporary measure.??

Moreover, detainees have the right to inform
their families of their internment, their address, and their state of health, and to
correspond with them,?° and interned civilians may receive visits, particularly from

relatives.?*!

118. The Trial Chambers have taken into consideration certain conditions of
confinement such as size and overcrowding of cells, insufficient quality and quantity
of food, the unavailability or inadequacy of medical treatment, beds and blankets, and
the absence of hygiene in finding that there was inhuman treatment under Article 2(b)
of the Statute.”® The conditions of confinement must be assessed in light of the
circumstances at the time, taking into account the state of communications that might
affect the supply of food, water and medication as well as the livelihood of the
civilian population,?? particularly if there are shortages.”** The Accused must bear
the burden of proving that the conditions of confinement resulted from specific

circumstances.>®

119. The severity of an act must be assessed in light of the circumstances of the
case, specifically taking into account “the nature of the act or omission, the context in

which it occurs, its duration and/or repetition, the physical, mental and moral effects

26 Article 26 of the Third Geneva Convention; Articles 76 and 89 of the Fourth Geneva Convention.

221 Article 29 of the Third Geneva Convention; Articles 76 and 85 of the Fourth Geneva Convention.

228 Article 30 of the Third Geneva Convention; Articles 76 and 91 of the Fourth Geneva Convention.

229 Articles 142 and 143 of the Fourth Geneva Convention; Articles 125 and 126 of the Third Geneva
Convention.

230 Articles 70 and 71 of the Third Geneva Convention; Articles 106 and 107 of the Fourth Geneva
Convention.

2L Article 116 of the Fourth Geneva Convention.

22 Kordi¢ Judgement, paras 774, 783, 790, 794, 795, 800; Blaski¢ Judgement, paras 688, 690, 692,
694, 695, 697, 698 and 700.

233 Aleksovski Judgement, paras 213 and 214; Commentary on Additional Protocol 11, para. 4573. See
Compilation of Customary Law, p. 430.

2% Aleksovski Judgement, paras 213 and 214; Celebic¢i Judgement, paras 1099 and 1100.

2 See Hadzihasanovi¢ Judgement, para. 37.
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of the act on the victim and the personal circumstances of the victim, including age,

sex and health” 2%

120. In respect of the mental element, at the moment of the act or omission, the
direct perpetrator must have “had the intention to inflict serious physical or mental
suffering or to commit a serious attack on the human dignity of the victim, or where
he knew that his act or omission was likely to cause serious physical or mental
suffering or a serious attack upon human dignity and was reckless as to whether such

suffering or attack would result from his act or omission”.?*

4. Extensive Destruction of Property Not Justified by Military Necessity and Carried

Out Unlawfully and Wantonly

121. The offence of extensive destruction of property not justified by military
necessity and carried out unlawfully and wantonly towards which Count 19 of the
Indictment is directed is punishable under Article 2(d) of the Statute, and constitutes a

grave breach under the Geneva Conventions.?*®

122. The Chamber recalls that two categories of property are protected pursuant to
Article 2(d) of the Statute, which forbids both the destruction of property falling under
the general protection of the Geneva Conventions as well as the destruction of

property in occupied territory.”*°

123. Military necessity may be defined in reference to the military objectives
defined in Article 52(2) of Additional Protocol 1,%** which provides that “military
objectives are limited to those objects which by their nature, location, purpose or use
make an effective contribution to military action and whose total or partial

destruction, capture or neutralization, in the circumstances ruling at the time, offers a

%8 Krnojelac Judgement, paras 130 and 131. The Chamber notes that the extent of mental or physical
suffering required for inhuman treatment is less than that required for torture: see also Naletilié
Judgement, para. 246 and Celebi¢i Judgement, para. 542.

287 Aleksovski Judgement, para. 56.

2% Article 50 of the First Geneva Convention, Article 51 of the Second Geneva Convention, Article
147 of the Fourth Geneva Convention.

%9 Articles 18, 21 and 22 of the Fourth Geneva Convention; Article 19 of the First Geneva Convention.
Other property is likewise protected under this framework. See inter alia the property contemplated in
Article 38 of the Second Geneva Convention, namely ships intended for the transport of medical
equipment; the property contemplated in Article 39 of the Second Geneva Convention, and in Article
36 of the First Geneva Convention, namely medical aircraft, as well as the property contemplated in
Article 20 of the First Geneva Convention, namely hospital ships.

#0 Gali¢ Judgement, para. 51.
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definite military advantage”.?** Where there is uncertainty, Article 52(3) of Additional
Protocol I provides that “an object which is normally dedicated to civilian purposes,
such as a place of worship, a house or other dwelling or a school, is being used to
make an effective contribution to military action, it shall be presumed not to be so
used”.?*? Objects of property which, by their very nature, afford a definite military
advantage include property used directly by the armed forces, such as equipment,
structures that provide shelter for the armed forces, depots or communications
centres.?* The criterion dealing with the location of property is aimed at objects of
particular significance to military operations, such as bridges or other structures.**
The purpose of an object relates to its future use whereas its use relates to its present
function.?*® The military advantage for each object of property must be definite and
cannot offer merely an indeterminate or potential advantage.?*® Knowing whether a
definite military advantage may be achieved must be decided from the perspective of
the person contemplating the attack, taking into account the information available to

the latter at the moment of the attack.*’

124. The Appeals Chamber has, moreover, recalled that although attacks may be
conducted against military objectives, “collateral civilian damage” is not by nature
unlawful, provided that the customary rules of proportionality in the conduct of
hostilities are observed.?*® This proportionality principle is defined by Article 51.5(b)
of Additional Protocol I, which prohibits attacks “which may be expected to cause
incidental loss of civilian life, injury to civilians, damage to civilian objects, or a
combination thereof, which would be excessive in relation to the concrete and direct

military advantage anticipated”.

125. Objects of property that receive broad protection, such as fixed medical
establishments and mobile medical units, hospital ships and civilian hospitals may “in

no circumstances” be attacked, and must at all times be respected and protected by the

21 Article 52(2) of Additional Protocol I.

22 Article 52(3) of Additional Protocol I.

23 Commentary to Additional Protocol I, para. 2020.

24 Commentary to Additional Protocol I, para. 2021.

25 Commentary to Additional Protocol I, para. 2022.

246 Commentary to Additional Protocol 1, paras 2024-2028.
7 Strugar Judgement, para. 295; Gali¢ Judgement, para. 51.
8 See in particular Kordi¢ Appeals Judgement, para. 52.
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249

Parties to the conflict.”™ The Chamber notes, however, that this protection may expire

if these are used to commit “acts harmful to the enemy”, once due warning setting a

reasonable time limit has gone unheeded.?°

126. To violate the prohibition set out in Article 2(d) of the Statute, the destruction
of property must be extensive in scope.”* The Chamber considers, however, that the
criterion that the destruction be extensive in scope must be evaluated in light of the
facts of the case, and that a single incident, such as the destruction of a hospital, may

suffice to constitute an offence under this count.?®

127. The deliberate nature of the offence of the destruction of property is
established when the perpetrator acts knowingly with the intent to destroy the
property in question253 or when the property has been destroyed “in reckless disregard

of the likelihood of its destruction”.?>*

5. Extensive Appropriation of Property Not Justified by Military Necessity and

Carried Out Unlawfully and Wantonly

128. The offence of extensive appropriation of property not justified by military
necessity and carried out unlawfully and wantonly, to which Count 22 of the
Indictment is directed, is punishable under Article 2(d) of the Statute and appears in
the Geneva Conventions under the grave breaches.?®® Unlawful, wanton appropriation

of property or plunder ?*® is prohibited by Article 33 of the Fourth Geneva

9 Article 19 of the First Geneva Convention; Article 22 of the Second Geneva Convention; Article 18
of the Fourth Geneva Convention.

20 Article 21 of the First Geneva Convention; Article 19 of the Fourth Geneva Convention. The
commentary on Article 21 of the First Geneva Convention and Article 19 of the Fourth Geneva
Convention cite several examples of acts considered “harmful to the enemy”, such as: using a hospital
as a shelter for combatants or “able-bodied fugitives”, as an arms or ammunition dump, setting up a
military observation post there, or deliberately locating a medical structure so as to impede enemy
attack. Moreover, it should be noted that these acts are defined by exclusion in light of Article 22 of the
First Geneva Convention and paragraph 2 of Article 19 of the Fourth Geneva Convention, which
enumerate actions which should not be considered harmful acts. See in this regard the Commentaries
on Article 21 of the First Geneva Convention, pp. 221 and 222, and to Article 19 of the Fourth Geneva
Convention, p. 166.

2! Brdanin Judgement, para. 587; Blaski¢ Judgement, para. 157.

2 Brdanin Judgement, para. 587; Blaski¢ Judgement, para. 157.

3 Brdanin Judgement, para. 589; Kordi¢ Judgement, para. 341.

%4 Naletili¢ Judgement, para. 577; Kordi¢ Judgement, para. 341.

%5 Article 50 of the First Geneva Convention, Article 51 of the Second Geneva Convention, Article
147 of the Fourth Geneva Convention.

26 See Celebici Judgement, paras 590 and 591; Knut Dérmann, Elements of War Crimes Under the
Rome Statute of the International Criminal Court (Cambridge: Cambridge University Press, 2002),
p. 92.
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Convention.”’ Concerning prisoners of war more specifically, Article 18 of the Third
Geneva Convention protects any appropriation of their personal property, except for
arms, horses, military equipment and military documents. *® Article 18 adds,
moreover, that the effects used to clothe and feed prisoners of war, whether these
articles are their private property or belong to their military equipment, may not be

confiscated.?®

129. The prohibition on the unlawful and wanton seizure of property is broad in
scope and is directed toward private as well as government property.?®® It covers both
organised and systematic confiscations and acts of appropriation committed by
soldiers acting in self-interest.?®* This prohibition applies equally, moreover, to the

territory of the Parties to the conflict and to occupied territories.

130. To constitute a violation of the prohibition in Article 2(d) of the Statute, to the
extent that the appropriation of property is a grave breach of the Geneva Conventions
under Article 147 of the Fourth Geneva Convention, such appropriation must also be
committed extensively and carried out unlawfully and wantonly.?*®* The Fourth
Geneva Convention authorises the occupying powers, in certain cases, to requisition
private property, such as food and medical supplies or articles, in occupied territory to
meet the needs of their occupying forces and administration.?®* The requisition of
excess food and supplies for the benefit of occupied regions is authorised provided
that it is proportionate to the resources of the country.?® The criterion of extensive

scale must be evaluated according to the facts of the case.?®®

%7 Article 33 of the Fourth Geneva Convention.

8 Thus, arms, horses, military equipment and military documents may be subject to confiscation, even
if they form part of the personal property of the prisoner of war. See the Commentary on the Third
Geneva Convention, p. 177.

9 Article 18 of the Third Geneva Convention.

280 commentary to the Fourth Geneva Convention, p. [244].

21 Simi¢ Judgement, para. 99; Celebic¢i Judgement, paras 590 and 591; Commentary on the Fourth
Geneva Convention, p. 244.

262 Commentary on the Fourth Geneva Convention, p. [244]; Celebi¢i Judgement, para. 588.

%63 Article 147 of the Fourth Geneva Convention; Blaski¢ Judgement, para. 157.

%4 Article 55 of the Fourth Geneva Convention.

2% Commentary to the Fourth Geneva Convention, pp. 334 and 335.

28 Blaski¢ Judgement, para. 157.
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131. The deliberate nature of the offence of appropriation of property in Article
2(d) of the Statute is established when the perpetrator acts knowingly with the intent

to appropriate the property in question unlawfully.?’

6. Deportation and Unlawful Transfer of Civilians

132. The offences of deportation and unlawful transfer of civilians, to which
Counts 7 and 9 of the Indictment are directed, are punishable under Article 2(g) of the
Statute, and constitute grave breaches under Article 147 of the Fourth Geneva
Convention.?® The constituent elements for deportation and forcible transfer are

269 \ith one

identical whether it involves a war crime or a crime against humanity,
exception: to be characterised as a grave breach of the Geneva Conventions, the
offences of forcible transfer and deportation must be committed against a person

protected under the Geneva Conventions.

7. Unlawful Confinement of Civilians

133. The offence of unlawful confinement of civilians, to which Count 11 of the
Indictment is directed, is prohibited under Article 2(g) of the Statute and is listed
among the grave breaches in Article 147 of the Fourth Geneva Convention.?’® Under
certain conditions, the Fourth Geneva Convention permits only the imposition of
“measures of control and security” on protected persons within the meaning of the
Fourth Convention, such as internment or placement in assigned residence, as well as

voluntary internment.”’*

134. The internment or placement in assigned residence of a protected person is

59272

permitted if the “security of the Detaining Power makes it absolutely necessary”*'“ or,

in the case of an occupation for “imperative reasons of security”.?”* The parties to a

%7 Naletili¢ Judgement, para. 612.

268 Article 147 of the Fourth Geneva Convention.

%9 Krnojelac Judgement, para. 473. See “Deportation and Forcible Transfer” in the Chamber’s
treatment of the applicable law: Crimes Against Humanity.

270 Article 147 of the Fourth Geneva Convention.

2’1 Articles 42 and 78 of the Fourth Geneva Convention. The commentaries to Articles 42 and 78 of the
Fourth Geneva Convention define internment and placement in assigned residence as “measures of
control and security as may be necessary as a result of the war”. See the Commentary to Articles 42
and 78 of the Fourth Geneva Convention, pp. 277, 278 and 393. It should be noted that, with respect to
the Third Geneva Convention, it authorises a detaining power to intern prisoners of war during active
hostilities, subject to certain conditions.

272 Article 42 of the Fourth Geneva Convention.

273 Article 78 of the Fourth Geneva Convention.
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conflict possess broad discretion to determine which activities are harmful to the
external or internal security of a State, and may resort to internment or placement in
assigned residence if they have serious and legitimate reasons “to think that the
person concerned, by his activities, knowledge or qualifications, represents a real
threat to its present or future security”.?”* Subversive activity carried on inside the
territory of a party to the conflict or acts that directly assist an enemy power may
constitute threats to national security.?”> On the other hand, the mere fact that a person
is a national of or has taken sides with the enemy party cannot be considered
threatening the security of the country in which he or she resides.?”® Likewise, the fact
that “a man is of military age should not necessarily be considered as justifying the

application of these measures”.”’’

135. Internment and placement in assigned residence constitute measures taken on
an exceptional basis, after detailed examination of each individual case and may not
in any circumstance constitute a collective measure.?’® Thus, the Detaining Power
must, within a reasonable time, determine on a case-by-case basis whether a detained
person constitutes a threat to the security of the State.?’® Reasonable time has been
defined by the Appeals Chamber as “the minimum time necessary to make enquiries
to determine whether a view that they pose a security risk has any objective

foundation such that it would found a ‘definite suspicion”’.280

136. Moreover, the Detaining Power must respect certain procedural guarantees, or
otherwise render the internment or placement in assigned residence unlawful, despite

its being lawful at the outset.?®

Thus, according to Article 78 of the Fourth Geneva
Convention, decisions regarding internment or assigned residence must be made
according to a regular procedure that must include a right of appeal, which shall be

decided with the least possible delay, as well as a periodical review by a body

274 Celebici Judgement, para. 577; Commentary to the Fourth Geneva Convention, p. 277.

"> Commentary to the Fourth Geneva Convention, pp. 277 and 278; Kordi¢ Judgement, para. 284;
Celebici Judgement, paras 576 and 577.

2 Commentary to the Fourth Geneva Convention, p. 278; Celebi¢i Appeals Judgement, para. 327;
Celebici Judgement, para. 577.

" Kordi¢ Judgement, para. 284, referring to Celebici Judgement, para 577.

2’8 Kordi¢ Judgement, para. 285; Celebici Judgement, para. 578. See Article 33 of the Fourth Geneva
Convention; Commentary to the Fourth Geneva Convention, p. 225.

% Kordi¢ Appeals Judgement, para. 609; Celebici Appeals Judgement, para. 327.

%0 Celebi¢i Appeals Judgement, para. 328.

%! see Kordi¢ Appeals Judgement, para. 70; Celebici Appeals Judgement, para. 320.
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competent over the decisions in question.?®> Moreover, Article 43 of the Fourth
Geneva Convention, which applies to the territory of the parties to the conflict as well
as to occupied territory, provides that:

Any protected person who has been interned or placed in assigned residence shall

be entitled to have such action reconsidered as soon as possible by an appropriate

court or administrative board designated by the Detaining Power for that purpose.

If the internment or placing in assigned residence is maintained, the court or

administrative board shall periodically, and at least twice yearly, give

consideration to his or her case, with a view to the favourable amendment of the
initial decision, if circumstances permit.

Unless the protected persons concerned object, the Detaining Power shall, as
rapidly as possible, give the Protecting Power the names of any protected persons
who have been interned or subjected to assigned residence, or who have been
released from internment or assigned residence. The decisions of the courts or
boards mentioned in the first paragraph of the present Article shall also, subject to
the same conditions, be notified as rapidly as possible to the Protecting Power.?

137. Moreover, the Fourth Geneva Convention provides provisions pertaining to
the conditions of internment.?®* Internees are to be accommodated separately from

prisoners of war, 2%°

in premises which are protected from dampness, and are
adequately heated and lighted.”® They must be afforded sanitary conveniences that
conform to the rules of hygiene,”®" and must receive adequate daily food rations,?®®
and, if needed, sufficient clothing.?®® Places of internment are to have an infirmary,
where internees may have the medical attention they require.?® Internees shall enjoy

complete latitude in the exercise of their religion.?**

138. The internment of a protected person at his or her request is provided for under
Article 42 of the Fourth Geneva Convention.?*? Voluntary internment in the interest
of the protected person is subject to three cumulative conditions: (1) it must be
requested by the protected person, (2)the request must be made through the

representatives of the Protecting Powers, and (3) it must be warranted by the situation

22 Article 78 of the Fourth Geneva Convention.

28 Article 43 of the Fourth Geneva Convention.

% These are provisions contained in Section IV of the Fourth Geneva Convention, entitled
“Regulations for the Treatment of Internees”.

28 Article 84 of the Fourth Geneva Convention.

28 Article 85 of the Fourth Geneva Convention.

27 Article 85 of the Fourth Geneva Convention.

28 Article 89 of the Fourth Geneva Convention.

29 Article 90 of the Fourth Geneva Convention.

20 Articles 91 and 92 of the Fourth Geneva Convention.
21 Article 93 of the Fourth Geneva Convention.

292 Article 42 of the Fourth Geneva Convention.
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of the interested party.?*® When a request of this nature meets these three conditions,
then the authorities of the State where he or she is living are obliged to give it

favourable consideration.?®*

139. By way of conclusion, the detention or confinement of civilians is unlawful in

the following cases:

Q) when one or more civilians have been detained in contravention of

Articles 42 or 78 of the Fourth Geneva Convention;

(i) where there has not been compliance with the fundamental procedural
safeguards conferred upon civilians detained under Articles 43 and 78 of the

Fourth Geneva Convention, even if their detention was initially justified.?

C. Violations of the Laws or Customs of War

140. This part concerning the applicable law is divided into eight sections. The first
addresses the general requirements for the application of Article 3 of the Statute. The
next seven address certain crimes covered by Article 3 of the Statute and correspond
to the counts alleged in the Indictment on the basis of that article, namely Count 17
(cruel treatment), Count 18 (unlawful labour), Count 19 (extensive destruction of
property, not justified by military necessity and carried out unlawfully and wantonly),
Count 21 (destruction or wilful damage done to institutions dedicated to religion or
education), Count 23 (plunder of public or private property), Count 24 (unlawful
attack on civilians (Mostar)), Count 25 (unlawful infliction of terror on civilians

(Mostar)) and Count 26 (cruel treatment, siege of Mostar).

1. General Requirements for the Application of Article 3 of the Statute

141. Two prerequisites must be satisfied for Article 3 to apply: there must be an

armed conflict, whether international or internal in character,296 and there must be a

297

nexus between the crimes alleged and the armed conflict.””" The Prosecution is further

2% Commentary to the Fourth Geneva Convention, p. 278.

2% Commentary to the Fourth Geneva Convention, pp. 278 and 279.

2% See Kordi¢ Appeals Judgement, para. 73; Celebici Appeals Judgement, para. 322.

2% Gali¢ Appeals Judgement, para. 120; Tadi¢ Decision on Jurisdiction, para. 94.

27 Kunarac Appeals Judgement, para. 55: Referring to the Tadi¢ Decision on Jurisdiction; see
“Whether There is a Nexus Between the Crime and the Conflict” in the Chamber’s treatment of the
applicable law: Grave Breaches of the Geneva Conventions.
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required to prove that each of the Accused knew or had reason to know the factual
circumstances demonstrating that there was an armed conflict.?*® This point will be

addressed in the part devoted to the criminal responsibility of the Accused.

142.  The Appeals Chamber has, in addition, identified four requirements which
must be satisfied in order for a violation of international humanitarian law to fall
within the scope of Article 3: (i) the violation must infringe a rule of international
humanitarian law; (ii) the rule must be customary in nature, or if it belongs to treaty
law, the required conditions must be satisfied; (iii) the violation must be serious, in
that it must constitute an infraction of rules protecting important values, and it must
entail grave consequences for the victim, and (iv) the violation of the rule must entail,
under customary or conventional law, the individual criminal responsibility of its

perpetrator.?®

143.  Under the case-law of the Tribunal, Article 3 is a general clause covering all
violations of humanitarian law which do not fall under Articles 2, 4 or 5 of the
Statute.*® It covers inter alia the grave breaches of Common Avrticle 3 of the Geneva
Conventions in as much as it forms part of customary international law and grave
breaches thereof entail individual criminal responsibility. *** In addition, as the
purpose of Common Article 3 of the Geneva Conventions is to protect persons not
taking part in hostilities,®* Article 3 of the Statute applies to every person who is not
taking part in hostilities at the moment the alleged crimes are committed.** Thus the
Prosecution must be able to establish that the perpetrator of the crime knew or ought
to have known that victims were not participating in hostilities. *** Among the
activities which may be taken into consideration for this purpose are the activities of

the victim, their clothing, their age or whether or not they were carrying a weapon.>®

144. The Chamber notes that in their final trial briefs and closing arguments several
Parties raised the issue of the status of the Muslim men who belonged to the HVO and
of the Muslim men of military age held by the HVO. The Chamber considers that,

%8 Boskoski Judgement, para. 295, not overturned on appeal.

29 Tudi¢ Decision on Jurisdiction, para. 94. See also Kunarac Appeals Judgement, para. 66.
%00 Kunarac Appeals Judgement, para. 68; Tadic¢ Decision on Jurisdiction, para. 89.

%01 Gali¢ Appeals Judgement, para. 119; Kunarac Appeals Judgement, para. 68.

%02 Celebici Appeals Judgement, para. 420.

03 Celebi¢i Appeals Judgement, para. 420.

%% Luki¢ Judgement, para. 870; Halilovi¢ Judgement, para. 36.
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inasmuch as the analysis of these issues involves an assessment of the evidence, it is
best addressed in the part concerning the review of the general requirements for the

application of Articles 2, 3 and 5 of the Statute.

2. Cruel Treatment

145. The offence of cruel treatment, punishable under Article 3 of the Statute, is
alleged in the Indictment as a violation of Common Article 3(1)(a) of the Geneva

Conventions.3%®

146. The offence of cruel treatment within the meaning of Article 3 of the Statute
has been defined in the Tribunal’s case-law as:

a. an intentional act or omission [...] which causes serious mental or physical
suffering or injury or constitutes a serious attack on human dignity;

b. committed against a person taking no active part in the hostilities.*”’

According to the Appeals Chamber, a person is considered to have taken part in
hostilities within the meaning of this article when he has taken part in “acts of war
which by nature or purpose are likely to cause actual harm to the personnel and
equipment of the enemy’s armed forces”.**® A trial chamber must therefore review the
issue of participation in hostilities on a case-by-case basis, having regard to the
individual circumstances of the person at the time of the events.>® The Appeals
Chamber has likewise stated that, because participation in hostilities may be
intermittent and discontinuous, a trial chamber may find that such participation took
place if there is a nexus between the actions of the person and the act of war alleged to
constitute an offence.®!® The Chamber must conduct this analysis case-by-case in

view of the circumstances of the case.!*

%3 1 uki¢ Judgement, para. 870; Gali¢ Judgement, para. 50

%% |ndictment, Counts 14 (Cruel Treatment (Conditions of Confinement), as a Violation of the Laws
and Customs of War), 17 (Cruel Treatment, as a Violation of the Laws and Customs of War) and 26
(Cruel Treatment (Siege of Mostar)).

%7 Blaski¢ Appeals Judgement, para. 595; Celebic¢i Appeals Judgement, para. 424.

%08 Kordi¢ Appeals Judgement, para. 51.

%09 strugar Appeals Judgement, para. 178.

%19 strugar Appeals Judgement, para. 178.

1 strugar Appeals Judgement, paras 178-179.
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147. The mental element for this offence requires the perpetrator of the crime to
have acted with direct or indirect intent to engage in cruel treatment.*'? According to
the Limaj Chamber, the perpetrator has acted with indirect intent to commit cruel
treatment when he knew that cruel treatment was a probable consequence of his act or

omission and accepted that fact.*?

148. Thus, the Chamber finds that the physical conditions of detention may be
enough to constitute the offence of cruel treatment when they cause detainees great
physical and/or mental suffering, constituting a serious attack on their human dignity,
and are imposed deliberately.®**

149. The Appeals Chamber, moreover, has found that although resorting to forced

labour is not always unlawful:

“the use of persons taking no active part in hostilities to prepare military
fortifications for use in operations and against the forces with whom those persons

identify or sympathise is a serious attack on human dignity and causes serious

mental (and depending on the circumstances physical) suffering or injury”.**®

It found that “[a]ny order to compel protected persons to dig trenches or to prepare

other forms of military installations, in particular when such persons are ordered to do

so against their own forces in an armed conflict, constitutes cruel treatment”.3'®

150. The Appeals Chamber has furthermore established that using prisoners of war
or civilian detainees as human shields, that is, the use of a protected person such that,
by his very presence, certain points or areas are shielded from military operations is

prohibited under Article 23 of the Third Geneva Convention, Articles 28 and 83 of the

17
|3

Fourth Geneva Convention, and Article 51 of Additional Protocol and that it may

constitute cruel treatment under the provisions of Article 3 of the Statute when the

other constituent elements of this crime have been met. 38

%12 strugar Judgement, para. 261.

*13 | imaj Judgement, para. 231.

%14 See also Limaj Judgement, paras 288-289.
15 Blaski¢ Appeals Judgement, para. 597.

%16 Blaski¢ Appeals Judgement, para. 597.

17 Blaski¢ Appeals Judgement, para. 652.

%18 Blaski¢ Appeals Judgement, para. 653.
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3. Unlawful Labour

151.  Unlawful labour is alleged in the Indictment as a violation of the laws or
customs of war under Article 3 of the Statute, as recognised by Articles 40, 51, and 95
of the Fourth Geneva Convention and by Articles 49, 50 and 52 of the Third Geneva

Convention.3°

152. The Chamber adopts the reasoning of the Trial Chamber in the Naletili¢ Case,
deeming the violations of the aforementioned provisions to constitute breaches of the
Geneva Conventions outside of those termed grave breaches and that, for this reason,
they constitute manifest violations of international humanitarian customary law,
causing their perpetrators to incur individual criminal responsibility.3® As indicated
by the Naletilic Chamber, the Chamber must verify case by case whether the breaches

alleged are sufficiently grave to fall within the scope of Article 3 of the Statute.®**

153.  As for the unlawful labour of civilians, the Chamber also adopts the position
of the Naletilic Chamber, holding that the application of Article 51 of the Fourth
Geneva Convention is restricted to protected persons who find themselves in occupied
territory.®”* The Chamber recalls, however, that Article 3 of the Statute applies not
only to protected persons, but to any person not participating directly in hostilities at
the time the alleged crime is committed.®?® Therefore, the Chamber holds that the
application of the law of occupation established in Article 51 of the Fourth Geneva
Convention includes any person not taking part in hostilities. Furthermore, the
Chamber adopts the findings of the Naletili¢c Chamber, holding that occupation does
not require an occupying power to wield actual authority over a territory but that a
state of occupation exists when civilians have fallen “into the hands of the occupying
power”. *** Therefore, it is not required to establish the existence of a state of
occupation within the meaning of Article 42 of the Hague Regulations, inasmuch as

unlawful labour by civilians, within the meaning of Article 51 of the Fourth Geneva

¥19 Indictment, Count 18 (Unlawful Labour as a Violation of the Laws and Customs of War).

320 Naletili¢ Judgement, para. 250.

%21 Naletili¢ Judgement, para. 250.

%22 Naletili¢ Judgement, para. 251. See “Protected Persons” in the Chamber’s treatment of the
applicable law: Grave Breaches of the Geneva Conventions for the definition of a protected person and
the definition of a prisoner of war.

%23 See “General Conditions for the Application of Article 3 of the Statute” in the Chamber’s treatment
of the applicable law: Violations of the Laws and Customs of War.
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Convention, is prohibited the moment “they fall into the hands of an occupying

power, regardless of the phase of hostilities”. 3%

154. Inasmuch as all the allegations of unlawful labour set our in the Indictment
concern persons in confinement, the Chamber will limit itself in this section to an
analysis of the law applicable to forced labour by persons in confinement, that is,

internees and prisoners of war.3%
a) Labour by Internees

155.  Adhering to the same line of argument as the Naletili¢ Chamber concerning

the concept of occupation,®’

the Chamber finds that when an enemy power interns
persons not taking part in hostilities who fall into its power, 3 such persons
automatically enjoy the status of internees, irrespective of whether a state of

occupation has been proved.®?

Article 95 of the Fourth Geneva Convention specifies
that the detaining authority may employ internees as labourers only if they so desire.
This limitation prohibits “employment which, if undertaken under compulsion by a
protected person not in internment, would involve a breach of Articles 40 and 51 of
the [Fourth Geneva Convention] and employment on work which is of a degrading or

humiliating” nature is in any case prohibited.

156. Article 95 of the Fourth Geneva Convention contemplates a certain type of
labour which the detaining authority has the right to impose on internees against their
will. These are, broadly speaking, tasks whose completion contributes to the well-
being of the interned population.®* Article 95 specifically mentions the employment
of internees with medical skills on behalf of their fellow internees, internees for

administrative and maintenance work at the detention facility, etc. In connection

%24 Naletili¢ Judgement, para. 221. See also the “State of Occupation” in the Chamber’s treatment of the
applicable law: Grave Breaches of the Geneva Conventions.

%25 Naletili¢ Judgement, para. 222.

%26 See “Unlawful Confinement of Civilians” in the Chamber’s treatment of the applicable law: Grave
Breaches of the Geneva Conventions for the definition of an internee. See “Protected Persons” in the
Chamber’s treatment of the applicable law: Grave Breaches of the Geneva Conventions for the
definition of a prisoner of war.

%27 See “State of Occupation” in the Chamber’s treatment of the applicable law: Grave Breaches of the
Geneva Conventions for the definition of a prisoner of war.

%28 See “Unlawful Confinement of Civilians” in the Chamber’s treatment of the applicable law: Grave
Breaches of the Geneva Conventions for the definition of a prisoner of war.

%29 See “Unlawful Confinement of Civilians” in the Chamber’s treatment of the applicable law: Grave
Breaches of the Geneva Conventions for the definition of a prisoner of war.

%0 Commentary to the Fourth Geneva Convention, p. 444.
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therewith, the detaining authority assumes responsibility for all working conditions,
for medical attention, for the payment of wages, and for compensation for workplace

accidents and occupational diseases.®**
b) Labour by Prisoners of War

157.  As for labour by prisoners of war, the Chamber also adopts the findings of the
Naletili¢ Chamber insofar concerning the general requirements for the application of
Articles 49, 50, and 52 of the Third Geneva Convention. The Naletili¢c Chamber found
that these provisions protect persons with prisoner of war status.®** That Chamber
recalled that the Detaining Power may compel prisoners of war — excepting officers®®
— to work,** under certain conditions described in Section 11l of the Third Geneva

Convention.

158. Labour by prisoners of war is regulated in detail in Articles 49 to 57 of the
Third Geneva Convention. Broadly speaking, when labour is required of a prisoner of

war it must accord with the latter’s age, sex, rank and physical condition.*®

159. The Third Geneva Convention broadly prohibits using prisoners of war in
labour related to combat operations.3* In this spirit, the list of authorised work
established by Article 50 of that Convention contains three exceptions: work in
metallurgical, machinery and chemical industries; public works; and work in building
operations which have no military character or purpose. ¥’ According to the
Commentary to the Third Geneva Convention, “[e]verything which is commanded
and regulated by the military authority is of military character, in contrast to what is
commanded and regulated by the civil authorities”.**® The Commentary offers a more
flexible definition of military purpose whereby the ultimate objective of the activity in

question must be determined on a case-by-case basis, even if it is controlled by civil

%1 Article 95 of the Fourth Geneva Convention.

%2 Naletili¢ Judgement, para. 251.

%3 Article 49 of the Third Geneva Convention.

4 Naletili¢ Judgement, para. 254.

%5 Article 49 of the Third Geneva Convention.

%36 Commentary to the Third Geneva Convention, p. 282.

%7 Article 50 of the Third Geneva convention authorises using prisoners of war in relation to
administration or installation.

8 Commentary to the Third Geneva Convention, p. 284.
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authorities or civil undertakings.®* This type of work cannot, in any event, be made

compulsory for prisoners of war.**°

160. Moreover, Article 52 of the Third Geneva Convention prohibits compelling a
prisoner of war to engage in unhealthy or dangerous labour unless the prisoner
volunteers for it. The Commentary warns that the fact that the prisoner of war has
volunteered does not in any way rule out the responsibility of the detaining authority,
inasmuch as it falls to the latter to choose the prisoner of war best qualified for the

work from among the volunteers who come forward.>*

161. Article 52 of the Third Geneva Convention prohibits the assignment of
prisoners of war to labour which can be considered humiliating for a member of the

Detaining Power’s own forces.

162. Finally, like the Naletilic Chamber, the Chamber finds that it must determine
on a case-by-case basis whether the labour alleged in the Indictment was indeed
forced in nature. To do so, the Chamber will use the following criteria: (a) the
substantially uncompensated aspect of the labour performed; (b) the vulnerable
position in which the detainees found themselves; (c) the allegations that detainees
who were unable or unwilling to work were either forced to do so or put in solitary
confinement; (d) the long term consequences of the labour; (e) the fact and the
conditions of detention; and (f) the physical consequences of the work on the health of
the internees.** The perpetrator of the crime must have acted with the intent that the
victim perform prohibited labour. This mens rea can be inferred from the

circumstances in which the labour is carried out.>*

163. In view of the foregoing, the Chamber finds that the crime of unlawful labour
consists of any intentional act or omission whereby a prisoner of war or a civilian not

taking part in hostilities at the time of the act or omission is compelled to perform

%9 Commentary to the Third Geneva Convention, p. 284.

%0 Commentary to the Third Geneva Convention, p. 285.

1 Commentary to the Third Geneva Convention, p. 294.

¥2 Naletili¢ Judgement, para. 259. See also Krnojelac Judgement, para. 378.
3 Naletili¢ Judgement, para. 260.
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labour prohibited under the provisions of Articles 49, 50 and 52 of the Third Geneva

Convention and Articles 40, 51 and 95 of the Fourth Geneva Convention.**

164. In its Final Brief, the Petkovi¢ Defence argues that international law is not
entirely clear regarding the circumstances under which civilians and prisoners of war
may be compelled to perform forced labour.** More specifically, relying on the
jurisprudence of the Nuremberg Tribunal and the Commentary to Article 50 of the
Third Geneva Convention, the Petkovi¢ Defence argues that the sort of work relevant
to the Indictment, such as work on defensive structures, could be considered to fall
within the category of work permissible under applicable law.**® The Petkovié
Defence concludes from this that the uncertainties and ambiguities of the present state
of the law concerning this matter must benefit the Accused and that clarifying this
would be likely to prejudice the Accused.**” The Chamber cannot subscribe to the
interpretation of the Petkovi¢ Defence. Quite to the contrary, the Chamber considers
that forced labour by civilians is clearly regulated in Article 95 of the Fourth Geneva
Convention as described above, which rules out the use of internees for the needs of
military operations.**® As concerns labour by prisoners of war, the Chamber recalls
that Article 50 of the Third Geneva Convention expressly prohibits “building
operations which have no military character or purpose”. The Commentary to Article
50 of the Third Geneva Convention defines the “military character” of work as
including “[e]verything which is commanded and regulated by the military authority
[...], in contrast to what 1s commanded and regulated by the civil authorities.”>*
Moreover, this same Commentary establishes that “military purpose” is any activity
whose ultimate purpose is military in nature.**® The Chamber concludes from this that
the use of civilian detainees or prisoners of war for work on the defensive structures
of the detaining power is clearly included among the categories of military labour

prohibited under applicable law.

4 See Naletili¢ Judgement, para. 261. See also Article 95 of the Fourth Geneva Convention and the
Commentary to the Fourth Geneva Convention with respect to Article 95.

3 petkovi¢ Defence Final Trial Brief, para. 365.

8 petkovi¢ Defence Final Trial Brief, paras 366-368.

¥7 petkovi¢ Defence Final Trial Brief, para. 368.

8 Article 95 of the Fourth Geneva Convention reiterates mutatis mutandis the employment prohibited
in Articles 40 and 51 of the said Convention applicable to protected persons who are not internees.
Article 51 of the said Convention prohibits any labour that would place [a protected person] under any
“obligation of taking part in military operations”.

9 Commentary to the Third Geneva Convention, p. 284.

%0 Commentary to the Third Geneva Convention, pp. 284-285.
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4. Wanton Destruction of Cities, Towns or Villages, or Devastation Not Justified by

Military Necessity

165. The Indictment alleges the wanton destruction of cities, towns or villages or

devastation not justified by military necessity under Article 3(b) of the Statute.***

166. According to the Appeals Chamber, the constituent elements of this crime are

met when:

i) the destruction of property occurs on a large scale;
i) the destruction is not justified by military necessity; and

iii) the perpetrator acted with the intent to destroy the property in question or
in reckless disregard of the likelihood of its destruction. >

167. On the same occasion, the Appeals Chamber held that the destruction not
justified by military necessity and punishable under Article 3(b) of the Statute
constituted a violation of customary law.**® The Chamber likewise embraced the
finding of the Kordi¢ Chamber whereby the extensive destruction of property in

enemy territory fell within the scope of application of Article 3(b) of the Statute.®*

168. The Appeals Chamber in the Kordi¢ Case, did, moreover, recognise the
definition of military necessity defined in Article 14 of the Lieber Code of 24 April
1863 as being “the necessity of those measures which are indispensable for securing
the ends of the war, and which are lawful according to the modern law and usages of

war’”’ 355

169. The Appeals Chamber likewise recalled that although attacks may be

356 «

conducted only against military objectives, collateral civilian damage” was not

unlawful per se, provided that the customary rules of proportionality in the conduct of

%! |ndictment, Count 20 (Wanton Destruction of Cities, Towns or Villages, or Devastation Not
Justified by Military Necessity, as a Violation of the Laws and Customs of War).

%2 Kordi¢ Appeals Judgement, para. 74 (citing the Kordi¢ Judgment, para. 346).

%3 Kordi¢ Appeals Judgement, para. 76.

%% Kordi¢ Appeals Judgement, para. 74.

%5 Kordi¢ Appeals Judgement, para. 686. See “Extensive Destruction of Property Not Justified by
Military Necessity and Carried Out Unlawfully and Wantonly” in the Chamber’s treatment of the
applicable law: Grave Breaches of the Geneva Conventions for the definition of a prisoner of war.

%6 See “Extensive Destruction of Property Not Justified by Military Necessity and Carried Out
Unlawfully and Wantonly” in the Chamber’s treatment of the applicable law: Grave Breaches of the
Geneva Conventions for the definition of a prisoner of war.
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hostilities were complied with.**” This proportionality principle is defined in Article
51.5(b) of Additional Protocol I, which prohibits:
an attack which may be expected to cause incidental loss of civilian life, injury to

civilians, damage to civilian objects, or a combination thereof, which would be
excessive in relation to the concrete and direct military advantage anticipated.

170. Relying on the jurisprudence of the Appeals Chamber in the Brdanin Case, the
Praljak Defence argues in its Final Trial Brief (1) that the Prosecution must prove that
destruction was not justified by military necessity and cannot simply presume such to
be the case, and (2) that the Prosecution must establish that the objects of property
destroyed did not constitute a military objective within the meaning of Article 52 of
Additional Protocol 1.3 The Chamber considers that, as the Praljak Defence points
out, the Prosecution must establish that the destruction was not justified by military
necessity, which means that the Chamber must assess the circumstances in which the

destruction took place, in light of all of the direct and indirect evidence adduced.>*®

5. Destruction or Wilful Damage Done to Institutions Dedicated to Religion or

Education

171. Destruction or wilful damage done to institutions dedicated to religion or
education is alleged in the Indictment as a serious violation of the laws or customs of
war punishable under Article 3(d) of the Statute.**® The Appeals Chamber has
established that the destruction of objects of property dedicated to education or to

religion also forms part of customary international law.**

172.  According to the Tribunal’s case-law, international instruments provide for
two types of protection for buildings of a cultural, historic and/or religious nature. On
the one hand, they enjoy the broad protection afforded to civilian objects of property
by Article 52 of Additional Protocol 1.%°2 This protection continues as long as the

edifice makes no actual contribution to military action and its destruction or capture

%7 See in particular Kordi¢ Appeals Judgement, para. 52.

%8 praljak Defence Final Trial Brief, para. 346.

%9 Kordi¢ Appeals Judgement, para. 495.

%0 Indictment, Count 21 (Destruction or Wilful Damage Done to Institutions Dedicated to Religion or
Education, as a Violation of the Laws and Customs of War).

%1 Kordi¢ Appeals Judgement, paras 91-92.

%2 gee “Extensive Destruction of Property Not Justified by Military Necessity and Carried Out
Unlawfully and Wantonly” in the Chamber’s treatment of the applicable law: Grave Breaches of the
Geneva Conventions for the definition of a prisoner of war.
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does not offer a specific military advantage at the moment of attack.*®® Article 52
makes clear that, if there is doubt, places of worship and schools are presumed not to

be used for an actual contribution to military action.

173. In addition to this broad protection, certain objects of property also receive
special protection granted under Article 53 of Additional Protocol I. This provision
prohibits the commission of “any acts of hostility directed against the historic
monuments, works of art or places of worship which constitute the cultural or spiritual

heritage of peoples.®*

174. According to Article 1 of The Hague Convention of 1954, the cultural
property protected in the event of armed conflict covers “movable or immovable
property of great importance to the cultural heritage of [every] people [...]”. The
Hague Convention of 1954 is considered to form an integral part of customary

international law.%®®

175. The Commentary to Additional Protocol | would seem to indicate that
protection from the prohibition against any hostile act that is mentioned in Article 53
of the Protocol is broader than the protection from the prohibition against launching
an attack against the civilian objects of property cited in Article 52 of the Protocol.
Article 53 prohibits any acts arising from the conflict which have or could have a
substantial detrimental effect on the protected objects, as well as all acts directed
against such property.®® This provision prohibits not merely the effect itself but all
acts directed against the protected objects, which implies that it is not necessary for
any damage to have occurred for there to be a violation of the article.*®" The
Commentary adds that the obligation of belligerents toward objects of property
protected by Article 53 is stricter than that imposed by the 1954 Hague Convention
because it provides for no derogation for “military necessity”. This implies that, as
long as the object concerned is not made into a military objective, likewise forbidden
under the article, no attack is permitted.**® That being the case, the Chamber
subscribes to the finding of the Trial Chamber in the Strugar Case, explaining that,

%3 Kordi¢ Appeals Judgement, para. 89.
%4 Kordi¢ Appeals Judgement, para. 90.
%5 Kordi¢ Appeals Judgement, para. 92.
%6 Commentary to Additional Protocol I, para. 2070.
%7 Commentary to Additional Protocol I, para. 2070.
%8 Commentary to Additional Protocol I, para. 2072.
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although the prohibition in Additional Protocol | and in the 1954 Hague Convention
does not require the protected object to be destroyed or damaged in order for the
provisions in question to be violated, Article 3(d) of the Statute criminalises only
those prohibited acts which result in the destruction or damage of the object
protected.®

176. Like the Naletilic Chamber, the Chamber finds that for Article 3(d) of the
Statute to apply, the perpetrator of the crime must act with intent to destroy the

protected property.*"

177. The Praljak Defence argues that the second paragraph of Article 27 of the
above-mentioned Hague Regulations requires that the protected building have
“distinctive” and “visible” signs.*’* The Chamber joins the Praljak Defence in saying
that both the Hague Regulations and Articles 6, 16 and 17 of the 1954 Hague
Convention contemplate the use of distinctive signs on historic and cultural
monuments in wartime. However, the Chamber would add that not using such a sign
does not in any event withdraw protection from the property provided that the
property has not been transformed into a military objective.

178. By way of conclusion, the Chamber considers that the crime of destruction or
wilful damage done to institutions dedicated to religion or education comprises the
following elements: (1) an intentional act or omission; (2) causing destruction or
damage to a cultural or religious object of property; (3) the property did not constitute
a military objective®® within the meaning of Article 52 of Additional Protocol I and

(4) the act or omission is perpetrated with intent to destroy the cultural or religious
property.

%9 Strugar Judgement, para. 308.

%70 Naletili¢ Judgement, para. 605.

%71 praljak Defence Final Trial Brief, para. 350.

%72 See “Extensive Destruction of Property Not Justified by Military Necessity and Carried Out
Unlawfully and Wantonly” in the Chamber’s treatment of the applicable law: Grave Breaches of the
Geneva Conventions for the definition of a prisoner of war.
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6. Plunder of Public or Private Property

179. The crime of plunder of public or private property is alleged in the Indictment
to be a serious violation of the laws or customs of war and is punishable under Article
3(e) of the Statute.*”®

180. The Appeals Chamber has defined the offence of plunder as follows:

“plunder is committed when private or public property is appropriated
intentionally and unlawfully. Furthermore, the general requirements of Article 3
of the Statute, [read] in conjunction with Article 1 of the Statute relating to the
seriousness of the crime, must be fulfilled”.>™

181. The Appeals Chamber found that the prohibition on the unjustified
appropriation of public or private property protects important personal values and, for
this reason, falls within the ambit of Article 3 of the Statute.*” It recalled that for the
offence in question to fall under the jurisdiction of the Tribunal, it must also entail
serious consequences for the victim. Thus, in the case of the offence of plunder, there
is a consequential link between the monetary value of the appropriated property and
the gravity of its consequences for the victim. However, the assessment of when a
piece of property reaches the threshold level of a certain value can only be made on a
case-by-case basis and only in conjunction with the general circumstances of the

crime >

182. In this spirit, the Appeals Chamber considered that a chamber may hold that
there has been a grave violation when a significant number of persons have been
deprived of their property even if the consequences are not equally serious for every
person.®”” In this case, it would be the overall effect upon the civilian population and

the multitude of offences committed that would make the violation serious.3"®

%73 Indictment, Count 23 (Plunder of Public or Private Property as a Violation of the Laws and Customs
of War).

374 Kordi¢ Appeals Judgement, para. 84.

375 Kordi¢ Appeals Judgement, paras 80-81.

%78 Kordi¢ Appeals Judgement, para. 82.

37 Kordi¢ Appeals Judgement, para. 83.

378 Kordi¢ Appeals Judgement, para. 83.
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7. Unlawful Attack on Civilians

183. The Indictment alleges unlawful attack on civilians as a violation of Article 3
of the Statute as recognised under customary law, Article 51 of Additional Protocol I
and Article 13 of Additional Protocol 11.%"°

184. The Tribunal’s case-law has settled that attacks on civilians fall within the
scope of application of Article 3 of the Statute, whether they involve international or
internal armed conflicts.*® It has restated the definition of attack provided in Article
49 of Additional Protocol I, whereby attacks are “acts of violence against the

. . 1
adversary, whether in offence or in defence”.®

185. The Appeals Chamber recalled the fundamental principle of international
customary law whereby it is prohibited to direct attacks on the civilian population, as
set out in Articles 51(2) and 51(3) of Additional Protocol 1.°®? 1t also recalled that
Article 50 of the Additional Protocol I considers to be a civilian any person who does
not belong to one of the categories of persons referred to in Article 4(A)(1), (2), (3)
and (6) of the Third Geneva Convention and in Article 43 of Additional Protocol I. If
in doubt, the said person will be considered a civilian.**®

186. The Tribunal’s case-law has likewise observed that, although the expression
“in case of doubt” defines the standard of conduct which the members of an army
must adopt in the field, nevertheless, when it comes to the criminal responsibility of

the latter, it falls to the Prosecution to establish the victim’s status as a civilian,*®

187. Civilian persons are to be protected unless they participate directly in
hostilities for as long as they continue to participate.*®® Lastly, the civilian population
comprises all civilian persons, and the presence within the civilian population of

individuals who do not enjoy civilian status does not deprive the population of its

%79 Indictment, Count 24 (Attack on Civilians as a Violation of the Laws and Customs of War).

%0 Gali¢ Appeals Judgement, para. 120, referring to the Strugar Decision on Interlocutory Appeal,
para. 10.

81 Kordi¢ Appeals Judgement, para. 47.

%82 Kordi¢ Appeals Judgement, para. 48.

%83 Kordi¢ Appeals Judgement, para. 48. See “Protected Persons” in the Chamber’s treatment of the
applicable law: Grave Breaches of the Geneva Conventions for the definition of a prisoner of war.

%% Kordic¢ Appeals Judgement, para. 48.

% Kordi¢ Appeals Judgement, para. 50, referring to the Blaski¢ Appeals Judgement, para. 111.
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civilian character.®® However, it will be necessary to give heed to the number of
combatants intermingled with the civilian population and to whether they are on
furlough in order to determine whether the presence of combatants within a civilian
population deprives that population of its civilian character.®’

188. The Appeals Chamber wished to devote particular attention to the situation of
the members of the TOs. Relying on the Commentaries to the Additional Protocols, it
held that the members of the armed forces as well as those from the TOs, who reside
in their homes in the area of the conflict, retain their status as combatants, even when

they do not participate directly in hostilities, regardless of whether they are armed.®

189. According to the Appeals Chamber, although attacks may be directed only

against military objectives,®*? «

collateral civilian damage” is not per se unlawful
provided that the customary rules of proportionality in the conduct of hostilities are
observed.>*® However, the Appeals Chamber noted that the prohibition against attacks
on civilians is absolute. Therefore, the military necessity exception does not apply to
this prohibition.** This proportionality principle is defined by Article 51.5(b) of
Additional Protocol I, which prohibits:

an attack which may be expected to cause incidental loss of civilian life, injury to

civilians, damage to civilian objects, or a combination thereof, which would be
excessive in relation to the concrete and direct military advantage anticipated.

190. The Appeals Chamber has held that an attack employing weapons which by
their very nature cannot discriminate between military objectives and civilian objects
may amount to a direct attack on civilians. That determination will be made case by

case, based on the available evidence.>%

191. Under the Tribunal’s case-law, for a violation of Article 51 of Additional
Protocol | to entail individual criminal responsibility under Article 3 of the Statute, it
must result in death or serious injury to the body or health of the civilian victim or any

%6 Kordi¢ Appeals Judgement, para. 50.

%7 Gali¢ Appeals Judgement, para. 137, referring to the Blaski¢ Appeals Judgement, para. 115.

%8 Kordi¢ Appeals Judgement, para. 51.

%9 See “Extensive Destruction of Property Not Justified by Military Necessity and Carried Out
Unlawfully and Wantonly” in the Chamber’s treatment of the applicable law: Grave Breaches of the
Geneva Conventions for the definition of a prisoner of war.

%% See also Kordic¢ Appeals Judgement, para. 52.

¥ Gali¢ Appeals Judgement, para. 130; Kordi¢ Appeals Judgement, para. 54.

%2 Gali¢ Appeals Judgement, paras 132-133.
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other criminal act listed in Article 3 of the Statute, or any other consequence of equal

severity.>®

192. Regarding the mental element required for the crime of attacks on the civilian
population, the Tribunal’s case-law has settled that the perpetrator of the crime is
required to have acted with intent, which encompasses dolus eventualis whilst
excluding negligence.?** In this regard, the Appeals Chamber in the Gali¢ Case
adopted the definition of the dolus that the Gali¢ Trial Chamber had incorporated
from the Commentary to Additional Protocol 1. Thus, for there to be intent, the
perpetrator has to have acted knowingly and wilfully, that is to say, perceiving his acts
and their consequences and purposing that they should come to pass. Dolus eventualis
occurs when the perpetrator, without being certain that the result will take place,
accepts it in the event it does come to pass. Conduct is negligent when the perpetrator

acts without having his mind on the act or its consequences.3®

193. Inview of the foregoing, the Chamber holds, as the Gali¢ Chamber stated, that
the offence of attack on civilians includes the common elements from Article 3 of the
Statute as well as the following elements:

(1) Acts of violence directed against the civilian population or civilian persons not

directly participating in hostilities, causing death or serious injury to body or
health.

(2) The perpetrator of these acts of violence wilfully subjected the civilian

population or the civilian persons not directly participating in hostilities to
these acts.>®

8. Unlawful Infliction of Terror on Civilians

194. The Indictment alleges a violation of Article 3(d) of the Statute through the
unlawful infliction of terror on the civilian population, an offence recognised under
customary international law and Article 51 of Additional Protocol I and Article 13 of

Additional Protocol 11.%%

8 Kordi¢ Appeals Judgement, paras 67-68.

%94 Gali¢ Appeals Judgement, para. 140.

%% Gali¢ Appeals Judgement 140, citing the Commentary to Additional Protocol 1, para. 3474. See also
Galié¢ Judgement, para. 54.

%% Gali¢ Judgement, para. 56.

¥7 Indictment, Count 25 (Unlawful Infliction of Terror on Civilians, as a Violation of the Laws and
Customs of War).
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195. The Appeals Chamber has established that this offence, as recognised in
Articles 51(2) of Additional Protocol 1 and 13(2) of Additional Protocol Il forms part
of customary international law.*® These provisions prohibit acts or threats of
violence, the primary purpose of which is to spread terror among the civilian
population. The Appeals Chamber in the Gali¢ proceedings found that violations

contravening these provisions caused individual criminal responsibility to attach.3%

196. The Appeals Chamber likewise held that this crime can include attacks or
threats of attacks against the civilian population, but is not restricted to that. These
acts or threats also include indiscriminate or disproportionate attacks or threats of

attacks.*%°

197. The case-law does not require that terror actually be spread among the civilian
population for there to be a violation. It is sufficient that the perpetrator of the crime
acted with the specific intent to spread terror among that population. Furthermore, it is
not necessary that spreading terror among the civilian population be the sole objective
desired by the perpetrator of the crime. It need merely be the primary objective of his
acts or threats.*™* This objective may be inferred from the circumstances in which the
acts or threats at issue arose, that is, the manner in which they were carried out, the

choice of timing and the duration of these acts or threats.*%?

Il. Responsibility

A. Modes of Responsibility Contemplated Under Article 7(1) of the Statute

198. The Accused in this case are being prosecuted, under Article 7(1) for having
planned, instigated, ordered and/or committed the crimes alleged in the Indictment.**®
They are alleged to be responsible on the basis of their own acts, and where they had a
duty to act, on the basis of their omissions or failures to act.*>* The Prosecution

likewise alleges that the crimes charged in the Indictment were committed in

38 Gali¢ Appeals Judgement, para. 86.

9 Gali¢ Appeals Judgement, paras 86 and 98.

0 Gali¢ Appeals Judgement, para. 102.

“ Gali¢ Appeals Judgement, para. 104. See Articles 51(4) and (5) of Additional Protocol | for the
definition of indiscriminate attack and Gali¢ Judgement, para. 58, for the definition of a
disproportionate attack.

“2 Gali¢ Appeals Judgement, para. 104.

%% |ndictment, para. 218.

%% Indictment, para. 218.
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connection with a JCE in which the various Accused were members or in which they
participated.*® In the alternative, the Accused are charged, under Article 7(1) of the
Statute, with those crimes they aided and abetted in planning, preparing or

executing.*®

199. Article 7(1) of the Statute reflects the principle of criminal law which states
that the criminal responsibility of an individual may attach not merely by the physical
commission of a crime, but also, by any participation in and contribution to a crime
sufficiently related to it. The different forms of participation in Article 7(1) of the
Statute may be allocated among direct perpetrators and accomplices; thus, Article 7(1)
of the Statute ensures that any person, whether involved directly or not in the

commission of a crime, may have responsibility imputed to them.*"”
1. Commission

200. Participation through commission covers first and foremost the most likely
scenario, that is, physical or direct perpetration of a crime by the perpetrator or the
perpetrator refraining from actions he was obliged to take pursuant to some precept of
criminal law.*® The mens rea required to incur individual criminal responsibility for
commission under Article 7(1) of the Statute, is for such person to have acted with the
knowledge that a criminal act or culpable failure to act would likely result from his

conduct.*®®

201. The case-law of the Tribunal has enshrined the idea of a JCE as a form of

commission under Article 7(1) of the Statute.**°

2. JCE

202. According to the jurisprudence of the Appeals Chamber, the mode of

responsibility for “commission” as found in Article 7(1) of the Statute also comprises

“% |ndictment, paras 221-227.

%% Indictment, para. 220.

“7 Kordi¢ Judgement, para. 373; Tadi¢ Appeals Judgement, para. 186.

“%8 Nahimana Appeals Judgement, para. 478; Tadi¢ Appeals Judgement, paras 186 and 188.

%9 Luki¢ Judgement, para. 900; Kvocka Judgement, para. 251.

M0 Kyocka Appeals Judgement, para. 79; Ojdani¢ Decision of 21 May 2003, para. 20. Judge Antonetti
discusses the concept of JCE in his separate, partly dissenting opinion annexed to this Judgement.
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a mode of responsibility through “co-participation” in a JCE.*! In this regard, the

Appeals Chamber discerns three categories of ECC.

203. The first of these categories, called “basic” category, concerns those cases
where all of the co-accused, acting in concert pursuant to a common goal, possess the
same criminal intent.*** One could cite as an example a plan to commit murder,
conceived by the participants in the JCE, every one of whom is motivated by the

intent to kill, even though each may play a different role (“JCE Form 1”).413

204. The second category, called “systemic” category, is a variant of the first and
concerns cases involving “organised system[s] of ill-treatment”. *** The second
category specifically targets concentration camps in which prisoners are killed or

mistreated pursuant to a concerted plan (“JCE Form 27).*"°

205. The third category concerns cases in which the crimes committed fall outside
of the common purpose of the JCE but are nevertheless a natural and foreseeable
consequence of its implementation.*'® This could be a situation where there is a
common, shared intent within a group to forcibly remove members of one ethnicity
from their town, village or region, with the consequence that one or more persons is
killed in the operation (“JCE Form 3”). The Appeals Chamber thus stated that,
although murder may not have been explicitly contemplated in connection with the
common purpose, it was foreseeable that the removal of civilians at gunpoint might

well result in the death of one or more of those civilians.*!’

206. The Chamber observes that, in its Final Trial Brief, the Prli¢ Defence disputes
the very existence of JCE in customary international law.**® The Prli¢ Defence in
particular questions the existence of JCE Form 3 and argues that the Chamber ought

to disregard the JCE in favour of co-perpetration as a mode of responsibility

411
412

Kvocka Appeals Judgement, para. 79; Ojdani¢ Decision of 21 May 2003, para. 20.

Vasiljevi¢ Appeals Judgement, para. 97; Tadi¢ Appeals Judgement, para. 196.

"3 pusiljevi¢ Appeals Judgement, para. 97; Furundzija Judgement, para. 227.

4 pasiljevi¢ Appeals Judgement, para. 98; Tadié Appeals Judgement, paras 202 and 203.

5 yasiljevi¢ Appeals Judgement, para. 98; Tadi¢ Appeals Judgement, paras 202 and 203.

418 yasiljevi¢ Appeals Judgement, para. 99; Tadi¢ Appeals Judgement, para. 204.

7 Tudi¢ Appeals Judgement, para. 204.

18 prli¢ Defence Final Trial Brief, paras 35 to 43. The Cori¢ Defence also appears to contest this, but
seems ultimately to acknowledge that this is accepted jurisprudence at the Tribunal — see Cori¢
Defence Final Trial Brief, paras 140 to 142.
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applicable to a group of persons alleged to have committed crimes collectively.*® To
this effect, the Prli¢ Defence relies on the decisions of the Pre-Trial Chamber of the
Extraordinary Chambers in the Courts of Cambodia (“ECCC”)and by the

International Criminal Court (“ICC”).

207. The Prli¢ Defence also directs the Chamber’s attention to the fact that the
concept of JCE was rejected as a mode of responsibility applicable at the ICC. The
Prli¢ Defence argues that, to establish the customary international nature of a JCE, the
Appeals Chamber in the Tadi¢ Appeals Judgement relied specifically on Article
25(3)(d) of the Rome Statute of the ICC.*° According to the Prli¢ Defence, ICC
jurisprudence has construed Article 25(3)(a) of the Rome Statute as establishing a
form of co-perpetration, whereas Article 25(3)(d) simply embodies a form of residual

accessorial liability.*?!

208.  The Prli¢ Defence further relies on a Decision by the Pre-Trial Chamber of the
ECCC from 20 May 2010%# to call into question JCE Form 3.**® It underscores that
the said Decision undertakes a systematic analysis of the jurisprudence, inter alia
from the Nuremberg Tribunal, which was taken into consideration by the Appeals
Chamber in the Tadi¢ Appeals Judgement, in determining whether JCE Form 3

424 The Prli¢ Defence recalls that the Pre-

formed part of customary international law.
Trial Chamber found that this mode of responsibility was not reflected in customary

international law.*?°

19 prli¢ Defence Final Trial Brief, para. 35.
“20 Rome Statute of the International Criminal Court of 17 July 1998, entry into force on 1 July 2002,
Article 25(3)(a):

“In accordance with this Statute, a person shall be criminally responsible and

liable for punishment for a crime within the jurisdiction of the Court if that

person:

(&) Commits such a crime, whether as an individual, jointly with

another or through another person, regardless of whether that other person is

criminally responsible.”
Prli¢ Defence Final Trial Brief, para. 38. The Prli¢ Defence cites the case of The Prosecutor v.
Germain Katanga and Mathieu Ngudjolo Chui, “Decision on the Confirmation of Charges”, Case no.
ICC-01/04-01/07, 30 September 2008, and the case of The Prosecutor v. Lubanga Dyilo, “Decision on
the Confirmation of Charges”, Case no. ICC-01/04-01/06, 29 January 2007.
#22 “Decision on the Appeals against the Co-Investigator Judges” Order on Joint Criminal Enterprise
(JCE)”, Pre-Trial Chamber of the Extraordinary Chambers in the Courts of Cambodia, Case no.
0002/19-09-2007-ECCC/OCIJ, 20 May 2010.
%23 prli¢ Defence Final Trial Brief, paras 36 to 37.
#2% prli¢ Defence Final Trial Brief, para. 36.
%22 prli¢ Defence Final Trial Brief, para. 36.

421
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209. Lastly, the Prli¢ Defence submits that in the event the Chamber considered
itself bound to follow the case-law of the Tribunal, it should construe the

jurisprudence with regard to JCE narrowly.*?®

210. The Chamber, by a majority, with Judge Antonetti dissenting, does not wish to
enter into an analysis of the jurisprudence of the ECCC or the ICC. The Chamber

holds that, out of concern for juridical certainty, **’

it is proper to refer to the
jurisprudence of other international or national jurisdictions only when the
jurisprudence of the Appeals Chamber is not settled or is unclear. In this instance, the
Chamber recalls that the Appeals Chamber clearly established that the JCE was a
mode of responsibility firmly established under customary international law. The
Chamber likewise recalls that case-law recognises three different categories of JCE,

detailed above.*?®

The Chamber thus holds that the arguments supported by the Prli¢
Defence fail to justify calling into question the settled case-law of the Tribunal with

regard to JCE.

211. However, the Chamber does understand the concerns which the Prli¢ Defence
— and indeed the other Defence teams*?® — might have about an overly broad
application of this mode of responsibility. The Chamber also wishes to provide certain
clarifications regarding the general requirements for the application of this mode of
responsibility. The Chamber will thus (a) clarify the physical elements common to all

forms of JCE, and then (b) attempt to define the mental element for each category.
a) The Physical Element (Actus Reus)

212. The actus reus for participation in a JCE is identical for all three categories

and includes the three following elements:

%28 pr]i¢ Defence Final Trial Brief, para. 43.

2T For a review of the jurisprudence of the Appeals Chamber concerning the necessity, for reasons of
consistency, certainty and legal predictability, of following earlier decisions, see the Aleksovski
Appeals Judgement, paras 97, 98 and 107.

%% The Appeals Chamber has consistently upheld its jurisprudence regarding JCEs since the Tadi¢
Appeals Judgement, even going so far as to examine as of right the decision of a Trial Chamber when it
attempted to replace JCE with co-perpetration. See on this point the Staki¢ Appeals Judgement, paras
58 to 63.

%29 petkovié¢ Defence Final Trial Brief, para. 569; Pusi¢ Defence Final Trial Brief, paras 50 and 51.
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(1) A plurality of persons, who need not be organised in a military, political or
administrative structure.**® The Appeals Chamber has repeatedly had occasion to state
that although a trial chamber must identify the plurality of persons acting in the
context of the JCE, it does not need to identify every one of them by name.**! It may
therefore suffice to refer to categories or groups of persons.*** The Appeals Chamber,
has moreover, stated that for a participant in a JCE to be held responsible for a crime
committed by a person outside of the JCE, it is necessary to prove that the crime may
be imputed to one of the members of the JCE and that such person — utilising the
direct perpetrator of the crime — acted in furtherance of the common plan.*** Whether
such a link exists is assessed case by case.*** The Appeals Chamber also added that,
under certain circumstances, a member of a JCE could be found responsible for
crimes not part of the common plan and carried out by a person outside of the JCE.**°
That particular situation will be analysed in connection with the review of the mens

rea required for JCE Form 3.

(2) The existence of a common plan amounting to the commission of a crime defined
in the Statute or implying one.”*” Regarding the time frame required for the common
plan, the Petkovi¢ Defence asserts that the Chamber must determine the exact
moment when it becomes possible to confirm beyond a reasonable doubt that the JCE

did indeed exist.**®

The Chamber nevertheless recalls the jurisprudence of the Appeals
Chamber, wherein the plan need not necessarily be finalised or formulated
beforehand.**® The plan may materialise extemporaneously and can be inferred from
the fact that a plurality of persons is acting in unison to put the joint criminal
enterprise into effect. **° The Appeals Chamber has thus been able to state, in
connection with a JCE Form 2, that it was less a matter of proving that there was a

more or less formal agreement between all of the participants than of proving that

30 Stakic¢ Appeals Judgement, para. 64; Tadi¢ Appeals Judgement, para. 227.

3! Brdanin Appeals Judgement, para. 430; Krnojelac Appeals Judgement, para. 116.

2 Tadi¢ Appeals Judgement, paras 196, 202, 203, 204, 227 and 228; Krajisnik Appeals Judgement,
para. 156.

*3 Brdanin Appeals Judgement, paras 410 and 413.

** Brdanin Judgement, para. 413.

35 Brdanin Judgement, para. 411.

#% See “The Mental Element (Mens Rea)” in the Chamber’s treatment of the applicable law: The JCE.
37 Staki¢ Appeals Judgement, para. 64; Tadi¢ Appeals Judgement, para. 227.

%% petkovié Defence Final Trial Brief, para. 526.

% Staki¢ Appeals Judgement, para. 64; Tadi¢ Appeals Judgement, para. 227.

0 Staki¢ Appeals Judgement, para. 64; Tadi¢ Appeals Judgement, para. 227.
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they adhered to the system.*** The Appeals Chamber has also had occasion to
acknowledge that the criminal activities implementing the JCE may evolve over time
and accepted the possibility that a JCE might expand to encompass crimes other than
those originally contemplated. *** In these circumstances, proof of an agreement
concerning its expansion is subject to the same requirements applicable to the original

agreement.**

Moreover, the Chamber is required to make findings that the members
of the JCE were informed of the expansion of criminal activities, that they did nothing
to prevent this and persisted in implementing the expansion of the common design
and determine at which precise point in time the additional crimes were integrated

into the common design.***

(3) The accused’s adherence to the common purpose must involve perpetration of one
of the crimes provided for in the Statute.**> The accused must participate of his own
accord in one of the aspects of the common plan.** Such participation does not
necessarily involve the accused personally committing one of the crimes
contemplated in the Statute but may take the form of assistance in, or contribution to,
the execution of the common purpose.*’ In the Tadi¢ Appeals Judgement, the
Appeals Chamber stated that the requisite physical element in a JCE Form 2 is active
participation in enforcing a system of repression, which may be inferred from the
authority and functions of the accused.*® Furthermore, it is not necessary that a
participant in a JCE be present at the site of the crime at the time it is committed.**°
The Appeals Chamber has, moreover, stated that participation by the accused must
not be a requirement sine qua non, without which the crimes could not have occurred,

but that it must have been substantial at the very least.**°

“! Krnojelac Appeals Judgement, para. 96; Tadi¢ Appeals Judgement, para. 202.
2 Krajisnik Appeals Judgement, para. 163; Tadi¢ Appeals Judgement, para. 227.
*3 Krajisnik Appeals Judgement, para. 163; Tadi¢ Appeals Judgement, para. 227.
“4 Krajisnik Appeals Judgement, paras 171, 175, 176, 193, and 194; Celebic¢i Appeals Judgement,
paras 192, 252, 255 and 256.

5 yasiljevi¢ Appeals Judgement, para. 100; Tadi¢ Appeals Judgement, para. 227.
8 Tudi¢ Appeals Judgement, para. 196.

“7 Staki¢ Appeals Judgement, para. 64; Tadi¢ Appeals Judgement, para. 227.

“8 Tadi¢ Case, para. 203.

9 Kvocka Appeals Judgement, para. 112; Krnojelac Appeals Judgement, para. 81.
0 Krajisnik Appeals Judgement, para. 675; Kvocka Appeals Judgement, para. 98.
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b) The Mental Element (Mens Rea)

213.  For responsibility deriving from a JCE, the mens rea will vary depending on
which category of JCE is under consideration. Moreover, the Appeals Chamber has
clearly ruled that a chamber can only find that an accused actually had the intent to
participate in a JCE if this is the only reasonable inference that can be drawn from the

evidence tendered.***

214.  As concerns JCE Form 1, the requisite element is the intent to commit a
specific crime, an intent that must be shared by all of the co-participants.*? In
connection with the crime of persecution which requires specific intent, the Appeals
Chamber has stated that the Prosecution had to prove that the Accused shared the

discriminatory intent common to the members of the JCE.**

215. As concerns JCE Form 2, the requisite mental element assumes that the
accused had personal knowledge of the nature of the system of ill-treatment and the
intent to contribute to the common criminal purpose of ill-treatment.*** Such intent
may be demonstrated by direct evidence or inferred from the authority wielded by the
accused within the camp or hierarchy in question.**> As for JCE Form 1, in respect of
the crime of persecution, the Prosecution must prove that the accused shared the

common discriminatory intent of the members of the JCE.**®

216. As concerns JCE Form 3, the requisite mental element is first the intent to
participate in and to contribute to furthering the common criminal purpose. *’
Moreover, responsibility for a crime other than the one envisaged in the common
purpose attaches only when, in the context of that case, (1) it was foreseeable that
such a crime might be committed by one or more members of the group;*® (2) the
accused deliberately assumed the risk that the crime would be committed**® because

he knew that a crime of this sort was the probable outcome of the furtherance of the

! Krajisnik Appeals Judgement, para. 685; Brdanin Appeals Judgement, para. 429.

2 pusiljevi¢ Appeals Judgement, para. 101; Tadi¢ Appeals Judgement, paras 196 and 228.
3 Kvocka Appeals Judgement, para. 110; Krnojelac Judgement, para. 487.

4 yasiljevi¢ Appeals Judgement, para. 105; Tadi¢ Appeals Judgement, paras 203 and 220.
%5 Tudi¢ Appeals Judgement, para. 220.

%8 Kvocka Appeals Judgement, para. 110; Krnojelac Appeals Judgement, para. 111.

T Tadi¢ Appeals Judgement, paras 204, 220 and 228.

8 Marti¢ Appeals Judgement, para. 83; Tadi¢ Appeals Judgement, para. 228.

% Marti¢ Appeals Judgement, para. 83; Tadi¢ Appeals Judgement, para. 228.
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common purpose; and (3) he accepted the crime being carried out while nevertheless

deciding to take part in the JCE.**°

217.  Inthis regard, the said crime must, of course, actually have been committed.*®*
The Appeals Chamber has determined that, in the case of crimes that go beyond the
agreed purpose of a JCE Form 2, a fellow participant in the JCE may not be held
responsible for such crimes unless the Prosecution proves that he was sufficiently
aware of the system in place that the crimes going beyond the common purpose would

be, for him, a natural and foreseeable consequence of the enterprise.*®?

218. Still, the Appeals Chamber went even further in the Brdanin Judgement,
because it considered the scenario where, in the context of JCE Form 3, a crime not
forming part of the common purpose was committed by someone who was not a
member of the group:

When the accused, or any other member of the JCE, in order to further the

common criminal purpose, uses persons who, in addition to (or instead of)

carrying out the actus reus of the crimes forming part of the common purpose,

commit crimes going beyond that purpose, the accused may be found responsible

for such crimes provided that he participated in the common criminal purpose

with the requisite intent and that, in the circumstances of the case, (i) it was

foreseeable that such a crime might be perpetrated by one or more of the persons

used by him (or by any other member of the JCE) in order to carry out the actus

reus of the crimes forming part of the common purpose; and (ii) the accused

willingly took that risk — that is the accused, with the awareness that such a crime

was a possible consequence of the implementation of that enterprise, decided to
participate in that enterprise.*®®

219. The Chamber notes here that the principal difficulty raised by this fresh
extension involves the situation where the direct perpetrator of the crime — one that
did not form part of the common plan but which could have been a foreseeable
consequence thereof — is not a member of the JCE and was not directly used by the

Accused but by another member of the JCE.

220. The Chamber would first recall that determination of the foreseeability that a
crime — other than one forming part of the common plan — will be committed is

evaluated according to the circumstances at hand.*®* The Prosecution must therefore

%0 yasiljevi¢ Appeals Judgement, para. 101; Tadi¢ Appeals Judgement, para. 220.

81 Krsti¢ Appeals Judgement, para. 150; The Prosecutor v. Radoslav Brdanin, Case no. IT-99-36-A,
“Decision on Interlocutory Appeal”, 19 March 2004, para. 5.

%2 Kvocka Appeals Judgement, para. 86.

%% Brdanin Appeals Judgement, para. 411, emphasis added.

%%% See “The Mental Element (Mens Rea)” in the Chamber’s treatment of the applicable law: The JCE.
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prove (i) that for the accused in question it was foreseeable that a new crime was
likely to be committed by the direct perpetrator from outside the JCE who was used
by a member of the JCE to achieve the physical element of the crimes included in the
common plan and (ii) that the Accused knew that the new crime was the probable
outcome of the furtherance of the common goal but nevertheless decided to take part
in the JCE.

221. The Chamber has observed that the Appeals Chamber and the Trial Chambers
have taken into consideration for purposes of establishing the foreseeability of the
further crime, the knowledge possessed by the accused with regard to the personality
and past of the direct perpetrators of the crimes*® or even the past actions of the said
perpetrators;*® the accused’s awareness of — and also his contribution to creating and
maintaining — a climate of violence.*®” In many cases, the nexus that might exist
between the accused and the direct perpetrators of these crimes, and thus, whether it is
foreseeable that a crime other than the ones forming part of the common plan might
be committed, can be inferred from an array of indicia, such as those mentioned
above, and also from the functions of the accused, from communications — meetings,
receiving reports, exchanges of correspondence, etc. — between the accused and the

JCE members using the direct perpetrators.

%% See for example, Pordevi¢ Judgement, para. 2145 (use during the attack on a village of a unit
known for their lack of training and discipline as well as for having repeatedly committed grave crimes
against civilians during combat operations); Staki¢ Appeals Judgement, para. 94: the Appeals Chamber
held that Milomir Staki¢ could be found responsible under JCE Form 3 for the murders committed
while transporting the non-Serbian civilian population from the municipality of Prijedor to the
Keraterm, Omarska and Trnopolje camps. To do so, the Appeals Chamber took into account the fact
that the unit responsible for transport of the civilians — and for the murders — was a unit created by
Crisis Staff over which Milomir Staki¢ presided and which he knew to be composed of individuals
with a criminal record who had just been released from prison. Finally, it restated the finding of the
Trial Chamber’s conclusion that Milomir Staki¢ as well as other members of the JCE — who regularly
relied on this unit to transport civilians to the camps — accepted the possibility that these civilians might
face harsh treatment or even death during transport.

%8 See for example: Pordevi¢ Judgement, para. 2139 (awareness by the accused of the pattern of
crimes by Serb forces during anti-terrorist operations and the continuation of such operations);
Milutinovié¢ Judgement, Volume 111, paras 470 and 471 (awareness by the accused Sainovi¢ of the
crimes committed by Serb forces in previous operations and continuation of the same military
strategies).

%7 See for example: Milutinovi¢ Judgement, Volume |11, paras 470 and 471 (awareness by the accused
Sainovié¢ of the climate of animosity between Serbs and Kosovo Albanians in 1998 and 1999); Marti¢
Judgement, para. 454 (creating and sustaining a coercive atmosphere that resulted in “widespread and
systematic crimes” against the non-Serbian population).

Case No. IT-04-74-T 74 29 May 2013



2435/78692 BIS

3. Planning

222. Individual criminal responsibility may ensue when one or more persons — in
the event of a plurality of persons, they may be held responsible under Article 7(1) of
the Statute, independently from a JCE — arrange for criminal conduct constitutive of
one or more of the crimes contemplated under the Statute, in both the preparatory as
well as the execution phase.*®® The crime or crimes in question must actually have
been carried out at a later phase.*®® The person or persons may plan an act or an
omission*”® and it is sufficient to establish that planning was a determining factor
contributing to their criminal conduct.*”* In the event that the commission of the crime
did not constitute the sole objective of the planned operation, it is sufficient for it to
be the predominant one.*’? Moreover, a person cannot be held responsible for
committing a crime and planning that same crime.*”® However, his participation in
planning may constitute an aggravating factor in the event he or she is found guilty of

having committed that crime.*”

223. The mens rea giving rise to responsibility for planning comprises: (1) the
intent to plan the commission of a crime or (2) the awareness of the substantial
likelihood that a crime will be committed during the execution of the act or omission
planned.*”® Planning while aware of this substantial likelihood must be considered

acceptance of the resulting crime.*’®

4. Instigation to Commit

224.  Individual criminal responsibility may be imputed when an individual prompts
another person to commit a crime which is then carried out.*’” Express or implied

conduct may constitute instigating.*’® Moreover, it is not necessary to prove that the

“%8 Brdanin Judgement, para. 268; Staki¢ Judgement, para. 443.

*%% Nahimana Appeals Judgement, para. 479; Kordi¢ Appeals Judgement, para. 26.

% Nahimana Appeals Judgement, para. 479; Kordi¢ Appeals Judgement, para. 31.

! Nahimana Appeals Judgement, para. 479; Kordi¢ Appeals Judgement, para. 26.

2 Boskoski Appeals Judgement, para. 138; Boskoski Judgement, paras 155-161, 344-345, 348 and 572.
*® Brdanin Judgement, para. 268; Kordi¢ Judgement, para. 386.

"% Brdanin Judgement, para. 268; Staki¢ Judgement, para. 443.

4> Nahimana Appeals Judgement, para. 479; Kordi¢ Appeals Judgement, paras 29 and 31.
*7% Kordi¢ Appeals Judgement, para. 31.

*" Nahimana Appeals Judgement, para. 480; Kordi¢ Appeals Judgement, para. 27.

8 Pordevi¢ Judgement, para. 1870; Brdanin Judgement, para. 269.
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accused wielded effective control™~ or any form of authority whatsoever over the

perpetrator or perpetrators of the crime.*®

225. The individual in question must have had the direct intent to instigate

commission of the crime.*8!

Moreover, the individual who “instigates another person
to commit an act or omission with the awareness of the substantial likelihood that a
crime will be committed in the execution of that instigation”, likewise possesses the
requisite mens rea for being found responsible on the basis of Article 7(1) of the
Statute.*®* The Appeals Chamber recalled that instigation with such awareness has to

be regarded as accepting the crime.*®®

226. Several trial chambers have confirmed that instigation may take the form of a
positive act or of an omission.*®* Those trial chambers relied primarily on the Blaski¢
Judgement, which after recalling that instigation “entails prompting another to
commit an offence”, added that “[this] wording is sufficiently broad to allow for the
inference that both acts and omissions may constitute instigating and that this notion

covers both express and implied conduct”.**®

227. In reaching this conclusion in connection with its analysis of instigation, the

Blaski¢ Chamber did not refer to any case-law or other authoritative text.*® By

" Pordevi¢ Judgement, para. 1870; Semanza Appeals Judgement, para. 257, in which the Appeals
Chamber found that “[f]or an accused to be convicted of instigating, it is not necessary to demonstrate
that the accused had “effective control” over the perpetrator. The requirement of “effective control”
applies in the case of responsibility as a superior under Article 6(3) of the [ICTR] Statute. In this case,
even though the Trial Chamber found that it had not been proven that the Appellant had effective
control over others (and thus refused to convict him on the basis of his superior responsibility), this
does not mean that the Appellant could not be convicted for instigating.”

0 Ori¢ Judgement, para. 272; Brdanin Judgement, para. 359.

“81 Nahimana Appeals Judgement, para. 480; Kordi¢ Appeals Judgement, para. 29.

“82 Nahimana Appeals Judgement, para. 480; Kordi¢ Appeals Judgement, para. 32.

83 Kordi¢ Appeals Judgement, para. 32.

84 Pordevi¢ Judgement, para. 1870; Brdanin Judgement, para. 269.

*® Blaski¢ Judgement, para. 280: in reaching this conclusion in connection with its review of
instigation, the Blaski¢ Chamber does not refer to any case-law or other authoritative text. In its review
of cumulative convictions under Articles 7(1) and 7(3) of the Statute, the Blaski¢ Trial Chamber made
reference to texts applying the international law of war to SFRY armed forces, concluding that
instigation might consist of an omission. The Trial Chamber illustrated this idea of instigation by
omission by citing the case where the causal nexus between instigation — by omission — and
commission of the act was proven and establishing that, in that case, the subordinates would not have
committed the further crimes had the commander not failed in his duty to punish the earlier crimes. See
Blaski¢ Judgement, paras 338 and 339.

*® Blaski¢ Judgement, para. 280; Akayesu Judgement, para. 482.
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contrast, it did refer to statutes applicable in the SFRY*¥” when analysing cumulative
responsibility from the perspective of Articles 7(1) and 7(3) of the Statute.*® The
Blaski¢ Chamber indeed recalled that “the failure to punish past crimes, which entails
the commander’s responsibility under Article 7(3), may pursuant to Article 7(1) and
subject to the fulfilment of the requirements for the mental and physical elements,
respectively, also be the basis for his liability for either aiding and abetting or
instigating the commission of further crimes”.**® According to these passages, a
commander will be responsible “as a participant or instigator if, by not taking
measures against subordinates who violate the law of war, he allows his troops to
continue to commit the acts”.*®® The Blaski¢ Chamber adds, further to this, that in this
instance, for the commanding officer to be responsible as an instigator by omission, it
is necessary to establish (1) that the commander had the requisite mens rea for
instigation*** and (2) that the subordinates would not have committed the subsequent

crimes if the commander had not failed to punish the earlier ones.*

228. The Appeals Chamber has neither upheld nor overturned this finding in
relation to instigation by omission and, consequently, did not establish any

jurisprudence in this regard.

229. The Chamber cannot follow the other Trial Chambers on this point, holding
the contrary view, that the very notion of instigation requires a positive act on the part
of the instigator. The verb “to instigate” — to urge on or to incite a person to do

something™®® — implicitly suggests a positive action.

230. The Chamber is all the more persuaded of the need to rule out responsibility of
that kind, given that, as the Blaski¢ Chamber has stressed, such responsibility for
omission resulting from a breach of the duty to punish is addressed under

responsibility pursuant to Article 7(1) for aiding and abetting. “** The latter

“7 SFRY Secretariat for National Defence, Regulations Concerning the Application of International
Law to the Armed Forces of the SFRY (1988) Article 21, cited in the Celebic¢i Judgement, para. 341
and restated in the Blaski¢ Judgement, para. 338.

88 Blaski¢ Judgement, para. 338; Celebici Judgement, para. 341.

*® Blaski¢ Judgement, paras 337 and 338, emphasis in the original; Celebi¢i Judgement, para. 341.

“% Blaski¢ Judgement, para. 338, emphasis in the original; Celebi¢i Judgement, para. 341.

! Blaski¢ Judgement, para. 337.

“92 Blaski¢ Judgement, para. 339; Celebici Judgement, paras 399 and 400.

% New Shorter Oxford Dictionary; French original source: Petit Robert, Dictionnaire de la langue
francaise.

% Blaski¢ Judgement, para. 337.
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responsibility, moreover, makes it possible to resolve the challenge of reconciling the

words “instigation” and “omission” themselves noted by the Chamber.

5. Ordering

231. Individual criminal responsibility may be incurred when an individual in a
position of authority orders a person to commit an offence.*® It is not necessary to
demonstrate the existence of a formal superior-subordinate relationship between the
individual giving the order and the perpetrator of the crime.*® It is sufficient to
demonstrate that the individual in question was vested with the authority — de jure or

7 _ necessary to enable him to give orders,*® even if that authority was

de facto
temporary.**® Giving an order requires a positive act and thus may not be committed
by omission.>® However, it is not a requirement that the order be issued directly, in
writing, or that it be given any particular form, which is the reason that it may be

proven through circumstantial evidence.*™

232. The individual must have possessed the direct intent to order a crime.>%
Moreover, the individual who “orders an act or omission with the awareness of the
substantial likelihood that a crime will be committed in the execution of that order”,
and accepts such likelihood, possesses the requisite mens rea for being found
responsible on the basis of Article 7(1) of the Statute.>®® The Appeals Chamber has
considered that the fact of giving an order while aware of the substantial likelihood
that a crime would be committed while that order was being carried out constituted
acceptance of the resulting crime.®® It is not necessary to establish that the crime
would not have been committed without the order, but the order must have had a

direct and substantial effect on the commission of the illegal act.>®

% Boskoski Appeals Judgement, para. 160; Kordi¢ Appeals Judgement, para. 28.
% Boskoski Appeals Judgement, para. 164; Kordi¢ Appeals Judgement, para. 28.
7 Pordevi¢ Judgement, para. 1871; Mrksi¢ Judgement, para. 550.

8 Gali¢ Appeals Judgement, para. 176; Kordi¢ Judgment, para. 388.

9 Milutinovi¢ Judgement, para. 86; Semanza Appeals Judgement, para. 363.

%00 pordevi¢ Judgement, para. 1871; Gali¢ Appeals Judgement, para. 176.

%0 Boskoski Appeals Judgement, para. 160; Blaski¢ Judgement, para. 281.

%92 Pordevi¢ Judgement, para. 1872; Kordi¢ Appeals Judgement, para. 29.

%3 Kordi¢ Appeals Judgement, para. 30; Blaski¢ Appeals Judgement, para. 42.
% Kordi¢ Appeals Judgement, para. 30; Blaski¢ Appeals Judgement, para. 42.
% popovi¢ Judgement, para. 1013; Kamuhanda Appeals Judgement, para. 75.
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B. Responsibility Contemplated Under Article 7(3) of the Statute: Superior
Responsibility

233.  Superior responsibility, enshrined in Article 7(3) of the Statute, is a mode of
criminal responsibility acknowledged under customary international law.>® It is
applicable when crimes are committed by a subordinate, as mentioned in Articles 2
through 5 of the Statute,®” in connection with an internal or an international armed

508

conflict.>™ This responsibility is incurred as a result of a breach by the superior of the

duty to act when a crime has been committed by one of his or her subordinates. Thus

it concerns responsibility for omission (1).°%°

234. In order for an accused to incur responsibility on the basis of Article 7(3) of
the Statute, the general requirements for the application of this article are as follows: a
superior-subordinate relationship must exist between the perpetrator of the crime and
his superior; the superior must have reason to know that his subordinate was about to
commit a crime or did so; and the superior did not take the necessary and reasonable

measures to prevent the crime or punish the subordinate (2).

1. Nature of Superior Responsibility: Responsibility for Omission

235. The purpose of superior responsibility is to ensure compliance with the rules
of international humanitarian law and to protect the persons and objects protected by

those rules during armed conflict.**® Superior responsibility is derived from the

obligations of responsible command. ***

512

It is the corollary of a commander’s
obligation to act,” which means that such command responsibility is responsibility
for an omission to prevent or punish crimes committed by his subordinates.’** As
such, it is a sui generis responsibility, distinct from that defined in Article 7(1) of the
Statute. ®** The superior does not share the same responsibility as that of his

subordinates who committed the crimes, but he is responsible for having failed to

% Celebi¢i Appeals Judgement, para. 195; Halilovi¢ Appeals Judgement, paras 63.

7 Halilovi¢ Judgement, para. 55; Ori¢ Judgement, para. 294.

% Hadzihasanovié Judgement, para. 65; Pordevi¢ Judgement, para. 1878; see also, concerning its
application to an internal armed conflict, the HadZihasanovié Decision of 16 July 2003, para. 31.

% Judge Antonetti raises this issue in his separate, partly dissenting opinion annexed to this
Judgement.

0 Hadzihasanovié¢ Decision of 12 November 2002, para. 66; Halilovi¢ Judgement, para. 39.

Y Hadsihasanovié Judgement, para. 67; Hadzihasanovic¢ Decision of 16 July 2003, paras 22-23.

2 Hadsihasanovi¢ Judgement, para. 75.

>3 Halilovi¢ Judgement, para. 54; Hadzihasanovié Judgement, para. 75.
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act.>> Moreover, just as “for an army to even function, troops must obey given

orders”,”*® it is necessary for a commander to ensure compliance with the orders he
has given to his troops, including those that pertain to compliance with international

humanitarian law.>*’

Assessment of the superior’s failure to fulfil this obligation,
however, must be done on a case-by-case basis, and may lead to a determination that
the said superior may have been in a situation such that he lacked the material ability
to ensure that his subordinates acted in compliance with international humanitarian

law 518

236. The Chamber subscribes to the case-law of the Tribunal which has established
that since superior responsibility by its very nature is a form of responsibility by
omission, proof of a causal link between the superior’s failure to act and the crime
committed by his subordinates is not required.*® Requiring a causal link would
undermine the basis for superior responsibility, resulting from a breach of his duty to
prevent or to punish, inasmuch as the requirement of a causal link actually
presupposes that he played a role in the crimes committed by his subordinates, which
would change the very nature of the responsibility that is entailed under Article 7(3)
of the Statute.®®

2. General Requirements for the Application of Article 7(3) of the Statute

237. To hold the superior criminally responsible, it is necessary to establish beyond
a reasonable doubt: (a) the existence of a superior-subordinate relationship; (b) the
fact that the superior knew or had reason to know that the criminal act was about to be
or had been committed by his subordinate; (c) the fact that the superior failed to take
the necessary and reasonable measures to prevent the crime or punish the subordinate

for it.>!

% Hadsihasanovi¢ Appeals Judgement, para. 39; Hadzihasanovi¢ Judgement, para. 75.

> Halilovié¢ Judgement, para. 54; Milutinovi¢ Judgement, Volume 1, para. 113.
%8 Hadzihasanovié¢ Judgement, para. 87.

Y Hadzihasanovié¢ Judgement, para. 87.

8 Hadzihasanovi¢ Judgement, para. 88.

9 Blaski¢ Appeals Judgement, paras 76-77; Celebici Judgement, para. 398.

> Falilovié¢ Judgement, para. 78; Hadzihasanovié Judgement, para. 191.

2 Halilovi¢ Appeals Judgement, para. 59; Ori¢ Appeals Judgement, para. 20.
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a) Existence of a Superior-Subordinate Relationship

238. A superior-subordinate relationship exists (i) when the subordinate who
committed the crime is subject to the effective control of the accused, that is to say,
(i) when the accused has the material ability to prevent the crime or punish the

criminally responsible subordinate.’*

i. A Crime Committed by a Subordinate

239. A charge of superior responsibility first requires that a crime, as provided for
in Articles 2 through 5 of the Statute, be committed by a subordinate. In this respect,
it must be stressed that the superior is responsible for not having prevented or
punished the commission of a crime by his subordinate whether that subordinate
physically carried out the crime or participated in it in the modes contemplated under
Article 7(1) of the Statute, by action or omission.>*® The subordinates need not be
identified by name; rather it is enough if the “category” to which they belong as a
group is specified, or even their official duties.®® That the link of subordination
between the superior and his subordinate passes through other intermediate
subordinates matters little under the law.**® Several superiors may, as a result, be held
responsible for one and the same crime committed by a subordinate, for it is not
necessary that the superior-subordinate relationship be direct or immediate.>*® The
Chamber notes that, in its Final Trial Brief, the Petkovi¢ Defence raised the fact that
the existence of two concurrent chains of command would make it impossible to
determine who was wielding effective control over the perpetrators of the crime.®*’ In
this regard, the Chamber recalls the case-law of the Tribunal, whereby if it has been
established that the superior is responsible under Article 7(3) of the Statute, the
concurrent individual criminal responsibility of the other superiors will not release
him from his responsibility.>®® As a consequence, the Chamber rejects the argument of

the Petkovi¢ Defence in its Final Trial Brief.

22 Ori¢: Appeals Judgement, para. 20; Blaski¢ Appeals Judgement, para. 375.

52 Ori¢: Appeals Judgement, para. 21; Boskoski Decision of 26 May 2006, paras 18 et seq.
%24 Blaski¢ Appeals Judgement, para. 217; Ori¢ Appeals Judgement, para. 35.

%2 Ori¢: Appeals Judgement, para. 20; Halilovi¢ Appeals Judgement, para. 59.

52 Blaski¢ Judgement, para. 303; Strugar Judgement, paras 363-366.

27 petkovi¢ Defence Final Brief, paras 614-615.

°28 Blaski¢ Judgement, paras 296 and 302-303; Aleksovski Judgement, para. 106.
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ii. The Control Test

240. To hold an accused responsible for crimes committed by a subordinate, a
superior-subordinate relationship must be established, which results from the status of
the superior,®® whether de jure or de facto.>*® The superior-subordinate relationship
manifests itself in the exercise of effective control over subordinates.®** That control
has been defined as “the material ability to prevent or punish criminal conduct”* and
pertains to every superior, whether a military chief or any civilian person vested with

%3 even a leader of a paramilitary group.>** Influence

authority within a hierarchy,
alone is not enough.*® Lastly, the Chamber adopts the clarification provided by the
Halilovi¢ Chamber that the commanding officer’s responsibility applies to every
commanding officer in the chain, regardless of their place in the hierarchy, and
comprises responsibility for acts committed by troops placed temporarily under his
command, provided that he wielded effective control over these troops at the time the

crimes were committed. >

241. Responsibility under Article 7(3) of the Statute may attach as a result of the de
jure or de facto exercise of the position of a commander.>*” Authority under law is not
synonymous with effective control in matters of superior responsibility — the first
cannot be equated with the second. It is the same for de facto authority: to be held
criminally responsible for the acts of his subordinates, the de facto superior’s
authority must be similar to that held by a de jure superior.®® In other words, as the
Praljak Defence underscores in its Final Trial Brief,>* the requisite degree of
authority or de facto control must be commensurate with that required for de jure

control.>*°

529 Celebici Appeals Judgement, para. 256.

%% Pordevi¢ Judgement, para. 1881; Limaj Judgement, para. 522.

>31 Kajelijeli Appeals Judgement, para. 86; Hadzihasanovic¢ Judgement, paras 76-77.

%2 Celebi¢i Appeals Judgement, para. 256; Popovi¢ Judgement, para. 1037.

>% Aleksovski Appeals Judgement, para. 76; Celebici Appeals Judgement, paras 195-197 and 240.
%% Celebi¢i Judgement, paras 356-357 and 363.

5% Celebici Appeals Judgement, para. 266; Hadzihasanovic¢ Judgement, para. 80.

%% Halilovi¢ Judgement, para. 61.

537 Celebici Appeals Judgement, para. 192; Hadzihasanovic¢ Judgement, para. 78.

538 Celebici Appeals Judgement, para. 197; Kordi¢ Judgement, para. 416.

>% praljak Defence Final Trial Brief, para. 519.

0 Celebi¢i Appeals Judgement, para. 197; Bagilishema Appeals Judgement, paras 51-55.
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242. Therefore, it cannot be said that pleading the exercise of both de jure and de

facto power amounts to pleading effective control.>*

Although the de jure exercise of
the responsibilities of a commander may suggest a material ability to prevent or
punish criminal conduct, it is not sufficient to prove such ability.>** Not only must it

be established on a case-by-case basis®*

that the superior was able to give orders but
also that these orders were actually followed.>** The presumption of effective control
is not irrebuttable in this regard. It is actually necessary to show that the position held
by the accused at the time the crime was committed by the subordinate carries the
power and authority that ordinarily accompany such a position.>*® By the same token,
the members of a self-proclaimed government who hold de facto power may be held
responsible as superiors if they have the material ability to issue orders and have them

executed by their subordinates.>*®

243. The Chamber observes that the Prli¢ Defence noted that, in the context of an
armed conflict, de facto authority may be of greater importance than de jure
authority.®®’ The Chamber subscribes to the jurisprudence of the Tribunal in this
regard, whereby, in cases where a civilian leader has more extensive powers than
those formally vested in him, this de facto situation will be more important and more
relevant than the de jure situation that was formally bestowed upon the superior but
does not reflect his actual powers.>*® Likewise, the Chamber agrees with the view of
the Milutinovi¢ Judgement, wherein the Trial Chamber held that it was the nature of

the authority wielded, rather than the source of such authority, that mattered.>*®

244.  The indicators of effective control depend on the evidence®® and serve only to
show that the accused had the power to prevent crimes and punish their perpetrators,

or when necessary, to initiate criminal proceedings against such persons.>>! Among

! Halilovi¢ Appeals Judgement, para. 85; Strugar Appeals Judgement, para. 254.

2 Ori¢: Appeals Judgement, para. 91; Halilovi¢ Appeals Judgement, para. 85.

3 Hadihasanovié¢ Judgement, para. 78; Celebici Judgement, para. 370.

> Blaski¢ Appeals Judgement, para. 69; Popovic¢ Judgement, para. 1038.

> See Celebici Appeals Judgement, para. 197. The Appeals Chamber clarified that, although its
jurisprudence from the Celebic¢i Appeals Judgement might lead to confusion, the word “presumption”
did not reverse the burden of proof; Hadzihasanovié Appeals Judgement, paras 20-21; Ori¢ Appeals
Judgement, para. 92.

%8 Naletili¢ Judgement, para. 67.

7 prli¢ Defence Final Trial Brief, para. 55, referring to the Brdanin Judgement, para. 281.

8 Kordi¢ Judgement, para. 422; Brdanin Judgement, para. 281.

9 Milutinovi¢ Judgement, para. 401.

>0 strugar Appeals Judgement, para. 254; Strugar Judgement, paras 366 and 392.

! Blaski¢ Appeals Judgement, para. 69; Celebic¢i Appeals Judgement, para. 206.

Case No. IT-04-74-T 83 29 May 2013



2426/78692 BIS

the factors which support a finding that an accused was vested with authority and
wielded effective control, one may refer inter alia to: his formal position,® the
procedure whereby he was appointed,®® his de jure or de facto authority to issue
orders,>* his authority to order combat actions and re-subordination,*® whether his
orders were actually followed, >*® whether materiel and human resources were

available to him,>’ and the authority he had to enforce disciplinary measures.>*®
b) The Mental Element: “Knew or Had Reason to Know”

245. The Chamber first recalls, as does the Cori¢ Defence in its Final Trial Brief >*°
that to be held responsible for the crimes committed by his subordinates, the superior

must be aware of his own effective control over them.*®°

246. Superior responsibility is not a form of strict liability, inasmuch as it is
necessary to establish the element of knowledge.>®! For this purpose, the Prosecution
must prove: (1) that the superior actually knew, taking into consideration the direct or
circumstantial evidence at his disposal, that his subordinates (i) were committing,

preparing to commit, or had committed>®?

the crimes referred to in Articles 2 through
5 of the Statute; or (2) that the superior possessed information of a sort that would at
least alert him to such risks insofar as they might indicate additional inquiries were
needed (ii) to ascertain whether such crimes had been committed or were about to
be.>®® The assessment of the mental element required under Article 7(3) of the Statute
must be conducted according to the circumstances of the case by taking into account

the specific situation of the superior concerned at the time in question.>*

%52 Kordi¢ Judgement, para. 418; Deli¢ Judgement, para. 62.

%53 Deli¢ Judgement, para. 62; Halilovi¢ Judgement, para. 58.

% Blaski¢ Appeals Judgement, para. 69; Hadzihasanovi¢ Appeals Judgement, para. 199.
> peli¢ Judgement, para. 62; Strugar Judgement, paras 393-397.

> Blaski¢ Appeals Judgement, para. 69.

>7 Deli¢ Judgement, para. 62.

8 Deli¢ Judgement, para. 62; Celebi¢i Judgement, para. 767.

%9 Cori¢ Defence Final Trial Brief, para. 56.

%0 Ori¢: Judgement, para. 316.

%L Celebici Appeals Judgement, para. 239; Hadzihasanovic¢ Judgement, para. 92.
%62 Celebici Judgement, para. 346; Kordic¢ Appeals Judgement, para. 839.

%3 Celebi¢i Appeals Judgement, paras 223, 241; Deli¢ Judgement, para. 63.

%% Celebi¢i Appeals Judgement, para. 239; Hadzihasanovi¢ Judgement, para. 101.
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i. Actual Knowledge

247. The superior’s actual knowledge may not be presumed, but may be established
using direct or circumstantial evidence.’® In principle, the requisite actual knowledge
is identical for military commanders wielding de jure or de facto authority and
civilian superiors holding de facto authority, even though the standard of proof
necessary to prove the actual knowledge of superiors with de facto authority or power
is higher.*® The de jure position of a military chief who belongs, a priori, to an
organised structure with reporting and monitoring systems makes it easier to prove

actual knowledge.’®’

248. Among the circumstantial factors which enable one to infer actual knowledge,
one may cite: the number, type and scope of the illegal acts; the time during which
they occurred; the number and type of troops involved; the logistical means that may
have been deployed; the geographic locus of the acts; whether the acts were
widespread; the cadence of operations; the modus operandi of similar illegal acts; the
officers and personnel involved and the location of the commander at the moment the
acts were completed.®®® Important indicia of knowledge may include the proximity of
the crimes to the superior’s duty station and the fact that they were committed
repeatedly.®® A contrario, the more physically removed the superior is from the
commission of the crimes, the more supplemental indicia will be required in order to
establish actual knowledge.>” Authority over a hierarchy constitutes an important

indicium of knowledge, although it is not determinative.*"*
ii. The Mental Element “Had Reason to Know”

249.  According to the case-law of the Tribunal, the superior “had reason to know”
if he had specific information available to him that would have put him on notice

regarding the offences committed or the risk that such offences might be committed

% gordic¢ and Cerkez Judgement, para. 427; Celebi¢i Judgement, para. 386.

6 gordi¢ Judgement, para. 428; Ori¢ Judgement, para. 320.

%7 Kordi¢ Judgement, para. 428; Halilovi¢ Judgement, para. 66.

%%8 Commission of Experts Report, UN Doc. S/1994/674, para. 58, cited in the Celebici Judgement,
para. 386; Kordi¢ Judgement, para. 427.

>%9 Aleksovski Judgement, para. 80; Halilovi¢ Judgement, para. 66.

> Halilovi¢ Judgement, para. 66.

> Ori¢ Judgement, para. 319; Naletili¢ Judgement, para. 71.
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by his subordinates.®’ It is not necessary to establish that the superior actually
possessed information concerning the crimes committed. Rather, it is sufficient that
the information available indicate the need for further information to ascertain
whether offences were being committed or were just about to be committed.’”® The
Appeals Chamber has ruled that the superior’s approach may incur responsibility, not
because he has refrained from informing himself, > but because he had the means of
knowing, and deliberately avoided making use of them.>” It declined to recognise
criminal negligence as the basis for superior responsibility. >® As such, under
customary law, there is no obligation to know for military commanders, and the same
holds true for civilian superiors.””” Thus, the superior is not responsible because he
“ought to have known”,”"® but because he had the means to know, so that he might

react, and he refrained from making use of them.®"

250. Concerning the information available to the superior, general information may
suffice.”® For a superior to be judged responsible on the basis of Article 7(3) of the
Statute, it is sufficient to prove that he possessed information sufficiently alarming so
as to warrant further inquiry.>®* Thus, a superior may be found to possess the required
knowledge when he knows that his subordinates have a violent or unstable character,
are under the influence of alcohol prior to being sent on assignment, or even when
they are reputed criminals or lack professionalism.®®? Thus, the HadZihasanovié
Chamber found that, under the circumstances of that case,® by failing to take
measures to punish crimes of which the superior had knowledge, the superior had

572 Celebici Appeals Judgement, paras 238 and 241; Hadzihasanovi¢ Judgement, para. 95.

>3 Celebi¢i Appeals Judgement, paras 238 and 241; Strugar Judgement, para. 369.

> Celebi¢i Appeals Judgement, para. 226; Blaski¢ Appeals Judgement, para. 62.

> Celebi¢i Appeals Judgement, para. 226; Blaski¢ Appeals Judgement, paras 63 and 406.

%78 Blaski¢ Appeals Judgement, para. 63; Bagilishema Appeals Judgement, paras 34-35.

"7 Celebici Appeals Judgement, para. 240.

%8 Kordi¢ Judgement, para. 435.

37 Celebici Appeals Judgement, para. 226.

0 Celebi¢i Appeals Judgement, para. 238; Popovi¢ Judgement, para. 1042.

%81 strugar Appeals Judgement, para. 304. In the Strugar Case, the Trial Chamber found that Pavle
Strugar’s mere knowledge of the risk that his forces would illegally shell the old city was insufficient to
constitute the mental element defined in Article 7(3) of the Statute and that, for it to be so, he would
have had to have known that there was a “substantial likelihood” or a “clear and strong risk” in this
respect (Strugar Judgement, paras 416-417). The Appeals Chamber found that the Trial Chamber had
erred.

%82 Celebic¢i Appeals Judgement, para.238; Kordi¢ Judgement, para. 437; Halilovi¢ Judgement,
para. 68.

> Hadzihasanovi¢ Appeals Judgement, para. 30.
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reason to know that there was a real and reasonable risk that these unlawful acts might

recur.>*

251. However, the Chamber subscribes to the case-law of the Tribunal whereby the
prior knowledge of a superior must be narrowly interpreted to the extent it derives
from a situation of repeated similar criminal actions and from a set of circumstances
such that these actions could not arise in isolation, committed as they were by the

same identifiable group of subordinates.>®

252. Lastly, the Appeals Chamber has ruled that, at law as well as in fact,
knowledge of the crime and knowledge of the criminal conduct of someone else are

two distinct matters.>®®
c) A Breach of the Duty to Prevent or Punish Crimes

253. In order to discharge his duty to prevent or punish the crimes committed by his
subordinates, the case-law of the Tribunal emphasises that the superior is not required

to do the impossible, and that the issue is knowing what measures are considered to be

within his powers, in other words, what measures lay within his material ability.®’

Stated otherwise, it must be demonstrated that the superior (i) did not take “necessary

588

and reasonable” measures™ (ii) enabling him to discharge his duty to prevent or (iii)

to punish the crimes committed by his subordinates.
i. Necessary and Reasonable Measures

254. The Appeals Chamber has recalled that “what constitutes ‘necessary and

reasonable’ measures” is more a matter of evidence than of substantive law”; 589

knowing whether a superior has discharged his duty to prevent a crime or punish its
perpetrators in keeping with Article 7(3) of the Statute must be examined “case-by-

case” and with particular consideration given to the specific circumstances of the

*® Hadzihasanovi¢ Judgement, para. 133.

*® Hadzihasanovi¢ Judgement, para. 118.

%% Ori¢ Appeals Judgement, paras 58-59: The Appeals Chamber found that the Trial Chamber did not
err when it did not infer the criminal conduct of the subordinates from the superior’s knowledge of the
crime.

%7 Blaski¢ Appeals Judgement, para. 417; Hadzihasanovi¢ Appeals Judgement, para. 142.

%88 Blaski¢ Appeals Judgement, para. 72; Kordi¢ Appeals Judgement, para. 839.

% Hadzihasanovi¢ Appeals Judgement, para. 33; Boskoski Appeals Judgement, para. 259.

%0 Boskoski Appeals Judgement, para. 259; Popovi¢ Judgement, para. 1044.
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case at issue. In particular, as set out by the Cori¢ Defence,”®* what must be pleaded in
the Indictment is conduct by the accused by which he may be found to have failed to
take such necessary and reasonable measures.*®* It cannot be ruled out that, under the
specific circumstances of a case, the superior might have discharged his duty to
punish the perpetrators of crimes under Article 7(3) of the Statute by taking
disciplinary measures. In other words, the fact that he took disciplinary measures,
penal measures or both is not in itself determinative of whether a superior discharged
the duty imposed on him by Article 7(3) of the Statute to prevent the crimes or punish
the perpetrators thereof.>*

255.  The Chamber notes, moreover, that the Cori¢ Defence pointed out in its Final
Trial Brief that, in the HadZihasanovi¢ Case, the Trial Chamber found, in respect of
the reasonableness of the measures, that there was no rule of customary international
law whereby States are obliged to prosecute war crimes solely on the basis of
international humanitarian law, and that, as a result, a commander cannot be
impugned for relying on domestic law in order to determine his obligations towards
his subordinates.®® The Chamber notes that in the Hadzihasanovi¢ Judgement, the
Trial Chamber, acting in relation to a question put by the Prosecution concerning the
number of cases heard by the Zenica District Military Court and the Military
Prosecutor’s Office for the district of Travnik that implicated the members of the
ABiH for “war crimes”, examined the state of customary international law and, in this
regard, took into consideration the practice as well as the conviction of States
regarding whether they are bound to prosecute war crimes on the basis of
international indictments for war crimes, regardless of any characterisations of
national criminal law,>® and concluded that there was no such rule in international
customary law binding on States, and therefore, on the courts of the RBiH.>® The

Chamber subscribes to the case-law of the Tribunal in this regard.

%9 See Cori¢ Defence Final Trial Brief, para. 63.

%92 Blaski¢ Appeals Judgement, para. 218.

% Hadzihasanovi¢ Appeals Judgement, para. 33.

%% Cori¢ Defence Final Trial Brief, para. 61, referring to the Hadsihasanovi¢ Judgement, para. 260.
% Hadsihasanovi¢ Judgement, paras 249-258.

% Hadzihasanovi¢ Judgement, paras 260-261.
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ii. The Duty to Prevent

256. The case-law of the Tribunal distinguishes two duties for the superior: one is
to prevent a crime from being committed and the other is to punish its perpetrators.’
The duty to punish is to be distinguished from the duty to prevent.”*® Therefore, the
superior is criminally responsible for his breach of the duty to take what were
necessary and reasonable measures to prevent a crime from being committed,
regardless of whether he took punitive measures after the crimes were committed.
Under no circumstances can he “redeem” the breach of the duty to prevent by

punishing the subordinates after the fact.>*

257. Responsibility for the superior’s failure to act under Article 7(3) is intended to
ensure compliance with the rules of humanitarian law. For this reason, the superior
has the general obligation to monitor the actions of subordinates and to act so that
they are duly informed of the responsibilities they bear under international law.®®
Although the superior manifestly cannot be held criminally responsible for his breach
of a general obligation, his failure may nevertheless be taken into consideration when
assessing the facts of the case.’” That being the case, compliance with this general
obligation will not relieve him of criminal responsibility if he failed in his specific
obligation to take preventive measures with regard to crimes of which he possessed

knowledge.®*

258. The scope of the duty to prevent, in any given case, will depend on the
superior’s material ability to act.®®® His specific obligation will vary according to the
rank he holds and the powers vested in him.?® This is therefore analysed case by case
but must take the form of specific measures taken that pertain directly to the actions

605

they are intended to prevent.”™ Moreover, the duty to prevent a crime from being

committed is present at every stage prior to the time one of his subordinates commits

7 Blaski¢ Appeals Judgement, para. 83; Hadzihasanovi¢ Judgement, para. 125.

% Blaski¢ Appeals Judgement, para. 83; Halilovi¢ Judgement, paras 92-94.

% Halilovi¢ Judgement, para. 72; Hadzihasanovié Judgement, para. 126.

890 rralilovi¢ Judgement, para. 87; Hadzihasanovi¢ Judgement, para. 146.

80 Halilovi¢ Judgement, para. 88.

892 Halilovi¢ Judgement, para. 88; Hadzihasanovi¢ Judgement, para. 151.

%03 Blaski¢ Appeals Judgement, para. 72; Hadzihasanovi¢ Judgement, para. 152.
%% strugar Judgement, para. 375; Hadzihasanovi¢ Judgement, para. 152.

8 Hadzihasanovi¢ Judgement, para. 155.
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a crime, if the superior knew or had reason to know that the crime was about to be

committed. %

259. Moreover, the duty to stop the crime is recognised by the case-law and is

comprised within the scope of the duty to prevent.®”’

This duty to “stop” the crime
must be considered as corresponding to the duty to prevent because it seeks to prevent
continuation of the crimes.®® Moreover, as the Hadzihasanovi¢ Chamber observed,
although the duty to prevent is distinct from the duty to punish, there are situations
where these two obligations are linked, because the one may be the consequence of
the other.®®® Thus, independently of his breach of the duty to punish the commission

of a crime, the superior may be held responsible for condoning similar acts later on.®*°
iii. The Duty to Punish

260. The duty to punish arises only once the crime has been committed.®™* As with
the duty to prevent, the scope of the duty to punish depends on the degree of effective
control and the material ability of the superior.?™? If the superior lacks the power to
sanction conduct, the duty to punish will at least entail the duty to investigate the
crimes or to cause them to be investigated, to establish the facts and to signal them to
the competent authorities. ™ The superior need not necessarily be the one who
punishes but he must play a significant role in the disciplinary proceedings.®** The
appropriateness of the sanctions administered is determined based on what is
reasonable and necessary in light of the facts of the case,®™ which is more a matter of
the assessment of the evidence than a matter of substantive law.®*®

261. The Trial Chamber in the Strugar Case also considered that the duty to carry
out an investigation is an example of a reasonable measure satisfying the superior’s

duty to punish and recalled the jurisprudence of the post-war tribunals. It ruled that

896 Halilovi¢ Judgement, paras 79 and 90, citing the Strugar Judgement, para. 416; Deli¢ Judgement,
para. 72.

7 Hadsihasanovi¢ Appeals Judgement, para. 264; Hadzihasanovi¢ Judgement, para. 127.
%8 Strugar Judgement, para. 446; Hadzihasanovi¢ Judgement, para. 127.

% Hadzihasanovi¢ Judgement, para. 128.

®10 Hadzihasanovi¢ Judgement, para. 156.

811 Blaski¢ Appeals Judgement, para. 83.

812 Blaski¢ Appeals Judgement, para. 72; Boskoski Appeals Judgement, para. 231.

813 Blaski¢ Appeals Judgement, para. 72; Halilovi¢ Judgement, para. 97.

8 Halilovi¢ Judgement, paras 99-100; Pordevi¢ Judgement, para. 1889.

81> Boskoski Appeals Judgement, para. 234; Hadzihasanovi¢ Judgement, para. 177.

818 Blaski¢ Appeals Judgement, para. 72.
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the fact that a superior requested an incident report and that the investigation
conducted was thorough were relevant factors in assessing whether he discharged his

duty to respond.®*’

For the purposes of Article 7(3) of the Statute, the superior’s report
submitted to the authorities responsible for investigating must meet the requisite
threshold for initiating an official investigation into the act charged. However, if the
investigation proves unsatisfactory because of failures by the authorities responsible
for investigating, and the failures are not linked to the superior and he possessed no
knowledge of them, he cannot be held responsible within the meaning of Article 7(3)
of the Statute.®*® Moreover, when the Accused could, at most, have reported the
unlawful actions to those persons who ordered them, he cannot be held responsible

within the meaning of Article 7(3) of the Statute.®*°

C. The Matter of Cumulative Responsibility in Connection with Articles 7(1) and
7(3) of the Statute

262. Inasmuch as the Indictment likewise alleges that each of the Accused is
criminally responsible as a superior for each of the crimes alleged,®® it is appropriate
at this point to address the issue of cumulative responsibility under Articles 7(1) and
7(3) of the Statute.

263. The case-law of the Tribunal has clearly established that even though the
provisions of Article 7(1) and Article 7(3) of the Statute show distinct forms of
criminal responsibility, it would not be appropriate to convict an accused of the same
facts on the basis of both Article 7(1) and Article 7(3) of the Statute.®® On those
occasions when the accused is charged with responsibility for the same facts on the
basis of these two articles and the necessary legal requirements for doing so have been
met, the trial chamber must enter a conviction solely on the basis of Article 7(1) and

consider the place of the accused within the hierarchy to be an aggravating factor.®%?

817 Strugar Judgement, para. 376. See also Hadzihasanovi¢ Judgement, para. 175.

818 Boskoski Appeals Judgement, paras 231, 234 and 268-270; Strugar Judgement, paras 435-436 and
439.

819 Krstic Appeals Judgement, para. 143; Krnojelac Judgement, para. 127; Popovi¢ Judgement,
para. 1046.

%20 Indictment, para. 228.

821 Kordi¢ Appeals Judgement, paras 33 and 34; Blaski¢ Appeals Judgement, paras 91 and 92.

822 Kordi¢ Appeals Judgement, paras 33 and 34; Blaski¢ Appeals Judgement, paras 91 and 92.
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264. In its Final Trial Brief, the Prli¢ Defence raises the point that the case-law
recognises that in the event an accused incurs responsibility both on the basis of an
omission in connection with Article 7(1) as well as on the basis of Article 7(3), the
accused may be found responsible on the basis of Article 7(3) of the Statute.®” In this
respect, the Trial Chamber in the Milutinovi¢ Case found that when the modes of
responsibility of Article 7(1) are applicable to the omission, it is no longer appropriate
to consider that Article 7(1) must take precedence over Article 7(3). °** The
Milutinovi¢ Chamber was of the view that the Blaski¢ Appeals Judgement did not
preclude finding the accused responsible on the basis of Article 7(3) of the Statute
when the only mode of responsibility alleged on the basis of Article 7(1) is alleged in

the form of an omission.5?°

265. It is this Chamber’s view that, in the Blaski¢ Appeals Judgement, the Appeals
Chamber clearly indicated that once a superior is indicted for committing a crime by
omission under both Article 7(1) and Article 7(3) of the Statute, generally speaking,
responsibility under Article 7(1) should take priority.®?® For this reason, the Chamber
cannot accept the argument of the Prli¢ Defence and considers that in the case of
cumulative convictions under Articles 7(1) and 7(3) of the Statute for crimes

committed by omission, the standard elevating Article 7(1) is the one to apply.®*’

623 Prli¢ Defence Final Trial Brief, para. 63, referring to the Milutinovi¢ Judgement, para. 79
(Volume 1) and to the Strugar Judgement, para. 355.

824 Milutinovi¢ Judgement, para. 79 (Volume I); Blaski¢ Judgement, para. 555.

625 Milutinovi¢ Judgement, para. 79 (Volume I); Blaski¢ Judgement, para. 555.

%26 Blaski¢ Appeals Judgement, para. 664, footnote 1386.

827 See the preceding paragraph.
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CHAPTER 2: THE EVIDENTIARY STANDARDS

266. The Chamber presents hereinafter the evidentiary standards which guided it

throughout the trial proceedings, including during deliberations.

267. Under Article 21(3) of the Statute and Rule 87(A) of the Rules, the accused
shall be presumed innocent until proven guilty beyond reasonable doubt.
Additionally, the case-law of the Tribunal establishes that the Prosecution carries the
burden of proof and that it must establish each constituent element of the crimes and
of the modes of responsibility in order to establish the guilt of an accused beyond
reasonable doubt.®”® The Chamber notes that it has not systematically restated the
expression “beyond reasonable doubt” in each of its findings of fact or in respect of
the criminal responsibility of the Accused in this Judgement, but has applied this
standard throughout its analysis and throughout this Judgement in arriving at the said

findings.

268. In this case, the Chamber heard or admitted (1) court testimony from
witnesses for the Prosecution and the Defence, (2) documents tendered in court by
way of witnesses appearing there, including expert reports and prior statements
admitted under Rule 92 ter, (3) written statements and transcripts of witness
testimony before other trial chambers at the Tribunal, admitted pursuant to Rule 92
bis of the Rules, (4) written statements by witnesses, admitted under Rule 92 quater
of the Rules, (5) documents admitted by way of written motions, ®*° and (6)
adjudicated facts of which the Chamber has taken judicial notice under Rule 94 (B) of
the Rules.®* By the close of the trial, the Chamber had heard 207 viva voce and 92 ter
witnesses, admitted 118 92 bis and 92 quater witness statements, 3,398 items of
documentary evidence by way of written motions®®* and 6,358 documents through
witnesses who testified in court, thus amounting to 9,756 items of documentary

evidence in total.

%28 Marti¢ Appeals Judgement, para. 55; Halilovi¢ Appeals Judgement, paras 108-109.

%29 Documents admitted by way of written motions pursuant to Guideline 6 (Prosecution) of the
Decision of 29 November 2006, p.8 and of Guideline 9 (Defence teams) of the Decision of 24 April
2008, pp. 10 and 11. See also “Adoption of Guidelines for Managing the Trial” in the Chamber’s
review of the procedural history (Annex 2).

630 The Chamber took judicial notice of 270 facts. See “Admission by Judicial Notice” in the
Chamber’s review of the procedural history (Annex 2).

831 gee «“Adoption of Guidelines Concerning the Admission of Evidence” in the Chamber’s treatment of
the evidentiary standards. Pursuant to Guidelines 6 and 9 cited supra.
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269. The Chamber assessed the evidence above in accordance with the Statute, the
Rules, and the Tribunal’s case-law. In those cases where the Rules or the Tribunal’s
case-law were silent, the Chamber applied the rules of evidence most suitable for
fairly adjudicating the case before it, in keeping with the spirit of the Statute and of
general principles of law.®* Accordingly, the Chamber set out several Guidelines for
the presentation of Prosecution and Defence evidence over the course of the trial

proceedings.®*

270. The Chamber deems it appropriate to explain below its approach with respect
to evidentiary standards and the standards applied by the Chamber when admitting
evidence and when assessing those exhibits admitted into the record, irrespective of
the nature of the evidence admitted (documentary, visual, written or oral testimonies).
Thus, in this first part, the Chamber will analyse the standards governing the
admission of evidence and, in the second part, those governing the assessment of the

evidence admitted into the record.
Heading 1: Standards Governing the Admission of Evidence

271. The standards for the admission of evidence, as applied by the Chamber over
the course of the proceedings, derive from: (I) general standards for the admission of
evidence; (I1) the adoption of Guidelines specific to this case; and (I11) the application
in the case at hand of standards governing the admissibility of evidence relating to the
crimes committed by other parties to the conflict (the tu quogue defence).

I. General Standards for the Admission of Evidence Applied by the
Chamber in this Case

272. Under Rules 89(C) and (D) of the Rules, the Chamber may admit any relevant
evidence which it deems to have probative value and may exclude evidence if its
probative value is substantially outweighed by the need to ensure a fair trial. Rule 89
(C) of the Rules thus confers discretion upon the Chamber with regard to the

632 Rule 89(B) of the Rules.

633 See the Decision of 29 November 2006 and the Decision of 24 April 2008. For more detail see
“Adoption of Guidelines for Managing the Trial” in the Chamber’s review of the procedural history
(Annex 2).
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admission of relevant evidence it deems to have sufficient probative value.®** In the
jurisprudence of the Tribunal, an exhibit is deemed to have probative value when it
tends to prove a point at issue®® and is relevant at the stage for the admission of
exhibits when it touches upon a material aspect of the case and of the indictment.®® In
addition, the Chamber analysed the reliability (including the authenticity) of the
evidence tendered for admission as a constituent element of admissibility, because for
an exhibit to be admissible as evidence, the tendering party must be able to adduce

prima facie evidence of its reliability.®*’

273. During the trial, the Chamber encouraged the Parties to choose which
documents and other evidence they would produce in order to safeguard the integrity
of the judicial proceedings and guarantee completion of the trial within a reasonable
time.®*® The Chamber demonstrated its rigour, frequently by majority,®* in applying
Rule 89 (C) of the Rules and the requirements of relevance and probative value
developed there.®* The Chamber likewise restricted the admission of evidence in
connection with the requirement in the Tribunal’s case-law that such restrictions have

a legitimate purpose.®*

642

274. The Chamber, often acting by a majority, " restricted the admission of the

documents, orders, transport permits and delivery slips for materiel and technical

834 Halilovi¢ Decision of 19 August 2005, para. 14; The Prosecutor v. Prli¢ et al., 1T-04-74-AR-73.13,
“Decision on Jadranko Prli¢’s Consolidated Interlocutory Appeal against the Trial Chamber’s Orders
of 6 and 9 October 2008 on Admission of Evidence”, 12 January 2009, para. 15. See also in this respect
the decisions of the Chamber, and in particular, “Decision on Prosecution Motion to Exclude the
Testimony of Dragan Pinjuh”, public, 17 February 20009.

8% Decision of 13 July 2006, p. 4; The Prosecutor v. Enver Had%ihasanovi¢ and Amir Kubura, Case no.
IT-01-47-T, “Decision on the Admissibility of Documents of the Defence of Enver HadZhasanovié”, 22
June 2005, paras 17 and 18.

8% The Prosecutor v. Prli¢ et al., Case no. IT-04-74-AR-73.13, “Decision on Jadranko Prli¢’s
Consolidated Interlocutory Appeal against the Trial Chamber’s Orders of 6 and 9 October 2008 on
Admission of Evidence”, 12 January 2009, para. 17.

87 The Prosecutor v. Enver Hadzihasanovié and Amir Kubura, Case no. IT-01-47-T, “Decision to
Unseal Confidential Decision on the Admissibility of Certain Challenged Documents and Documents
for Identification”, public, 16 July 2004, para. 29, citing The Prosecutor v. Radoslav Brdanin and
Momir Tali¢, Case no. 1T-99-36-T, “Order on the Standards Governing the Admission of Evidence”,
15 February 2002, para. 25.

%% Decision of 13 July 20086, p. 6.

839 See “Order to Admit Evidence Regarding the Testimony of Milivoj Petkovi¢”, public, 1 June 2010
and “Order to Admit Evidence Relating to the Testimony of Slobodan Praljak”, public, 15 February
2010, and the dissenting opinions of Judge Antonetti pertaining to these orders.

%9 Decision of 28 April 2006, para. 8; Decision of 13 July 2006, T(F), pp. 4 and 6.

%1 Decision of 13 July 20086, p. 5.

%42 See the “Order to Admit Evidence Relating to the Testimony of Slobodan Praljak”, public, 15
February 2010 and the “Decision on Praljak Defence Motion for Admission of Documentary
Evidence”, public, 1 April 2010.
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equipment (“MTS”) bound for the ABiH, transiting or originating from Croatia,
which were tendered by certain Defence teams.®** The Chamber found, in particular,
that the destination of the “MTS’s” delivered to the ABiH did not make it possible to
establish a nexus between the documents tendered and the Indictment®** and that the
said documents were overly vague in view of the allegations in the Indictment,
inasmuch as they could not provide any piece of information that might enable better
understanding or assessment of the evidence previously admitted into the record
concerning the topic of “MTS”.%*® Furthermore, the Chamber found that a substantial
number of documents relating to the “MTS” were unnecessary, insofar as those
documents did not pertain to a point going to the merits or otherwise at issue in the
litigation of the case, because the Prosecution did not contest collusion between the
Army of the Republic of Croatia, the HVO and the ABiH in certain regions and at
certain times, more specifically the shipment of arms from the HV to the ABIH,
between 1991 and 1995.%4

275. The Chamber was also strict in admitting documents said to be “new”,®*’

pursuant to its Decision of 27 November 2008 and the Decision of the Appeals
Chamber of 26 February 2009.*® Accordingly, the documents establishing the guilt of
an Accused which were not admitted during the phase for presenting the arguments of
a party — as the Prosecution or a defence team had closed its case — could not
subsequently be admitted unless the party seeking admission of the said “new

documents” had argued exceptional circumstances warranting admission in the

%3 See also “Ordonnance portant sur ’admission d’éléments de preuve relatifs au témoin Andjelko
Makar”, public, 29 April 2009; “Order on Request for Admission of Evidence Regarding Witness
Mario Milos”, public, 7 May 2009; “Order on Motion to Admit Evidence Regarding Witness Dragutin
Cehuli¢”, public, 11 May 2009.

4 »Ordonnance portant sur ’admission d’éléments de preuve relatifs au témoin Andjelko Makar”,
public, 29 April 2009; “Order on Request for Admission of Evidence Regarding Witness Mario
Milos”, public, 7 May 2009; “Order on Motion to Admit Evidence Regarding Witness Dragutin
Cehuli¢”, public, 11 May 2009.

8% “Decision on the Stoji¢ Defence Motion for the Admission of Documentary Evidence (Cooperation
Between the Authorities and the Armed Forces of Herceg-Bosha and the Authorities and the Armed
Forces of the ABiH)”, public, 21 July 2009, para. 27.

88 «Order on Request for Admission of Evidence Regarding Witness Mario Milos”, public, 7 May
2009, p. 3.

%7 The Chamber used the expression “new documents” for those documents not yet admitted by the
Chamber, whose admission was requested by a party that had already finished its case. See Decision of
27 November 2008 Regarding New Documents, para. 13.

%48 Decision of 27 November 2008 Regarding New Documents; The Prosecutor v. Prli¢ et al., Case no.
IT-04-74-AR-73.14, “Decision on the Interlocutory Appeal Against the Trial Chamber’s Decision on
Presentation of Documents by the Prosecution in Cross-Examination of Defence Witnesses”, public, 26

Case No. IT-04-74-T 96 29 May 2013



2413/78692 BIS

interests of justice.®*

However, the Chamber found that the presentation of “new
documents” during cross-examination for the purpose of casting doubt on the
credibility of a witness or refreshing his or her memory was possible and that
admitting “new documents” for the purpose of casting doubt on credibility needed to

be analysed on a case-by-case basis, pursuant to Rule 89 (C) of the Rules.®®
1. Adoption of Guidelines for the Admission of Evidence

276. The Chamber adopted a certain number of “guidelines” regarding the conduct
of the trial and the admission of evidence.®' The Chamber decided inter alia that, as a
matter of principle, documents are admitted into evidence through a witness in court
who testifies to their reliability, relevance and probative value,®*? but that the Parties
may nonetheless present written motions requesting the admission of documentary

evidence to the Chamber.%*

277.  Certain rules were laid down in connection with requests for the admission of
evidence by way of a witness,®** in particular a rule whereby a party presenting only
an excerpt of an exhibit in court must limit itself to requesting the admission of that
excerpt alone,®®® or the rule stating that a party seeking to admit into the record an
exhibit that has been shown in court shall do so by way of a list filed in court,

observing a specific timetable laid down by the Chamber.®*®

278. In connection with the requests for admission of documentary evidence by
way of written motion, the Chamber listed the criteria relating to the substance of
those said motions, such as the description of the exhibit, the source of the exhibit, the

description of the exhibit’s indicia of reliability and the reasons for which the party

February 2009 (“Decision of 26 February 2009”). See also “Adoption of Guidelines for Managing the
Trial” in the Chamber’s review of the procedural history (Annex 2).

%9 Decision of 27 November 2008 Regarding New Documents, para. 23.

%0 Decision of 27 November 2008 Regarding New Documents, para. 24.

%1 See “Adoption of Guidelines for Managing the Trial” in the Chamber’s review of the procedural
history (Annex 2). The Chamber points out that during the pre-trial phase, Judge Antonetti, the Pre-
Trial Judge, proposed a number of guidelines for managing the case, in a decision of 1 March 2006
entitled “Draft Guidelines for the Admissibility of Evidence and to Ensure the Efficient Conduct of the
Proceedings”, which asked the Parties to make known their observations concerning the said
guidelines; this was later amended by the Chamber in the Decision of 28 April 2006.

%2 Guideline 1 of the Decision of 13 July 2006; Guideline 8 of the Decision of 24 April 2008.

%3 Guideline 6 of the Decision of 29 November 2006; Guideline 9 of the Decision of 24 April 2008.

854 Guideline 8 of the Decision of 24 April 2008.

% Guideline 4 of the Decision of 13 July 2006; Guideline 8 of the Decision of 24 April 2008.

8% Decision of 24 April 2008, para. 32.
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considers that the exhibit is important to the outcome of the case.®®” Thus, acting in
accordance with Guideline 6 of the Decision of 29 November 2006 and Guideline 9 of
the Decision of 24 April 2008 as they pertain to the admission of documentary
evidence by way of written motion, the Prosecution and the Defence teams submitted
several written motions for the admission of documentary evidence during the
presentation of their arguments or when closing their cases. By means of this, the
Chamber admitted 2,327 exhibits pursuant to Guideline 6 of the Decision of 29
November 2006 and 1,071 exhibits®®® pursuant to Guideline 9 of the Decision of 24
April 2008.

1. Admissibility of Evidence in Relation to the Crimes Committed
by Other Parties to the Conflict

279. The Chamber recalls that the principle of tu quoque does not constitute a
defence under international humanitarian law.®®° Even so, the Chamber held, in
connection with the admission of evidence in this case, that the evidence relating to
the atrocities committed against the Bosnian Croats could be admitted in the event it
went to refuting one of the allegations brought in the Indictment.®® In this regard, the
Chamber recalled, on several occasions, that in accordance with the Tribunal’s case-

law, the evidence going to prove that the Bosnian Muslims committed atrocities

%7 Guideline 6 of the Decision of 29 November 2006; Guideline 9 of the Decision of 24 April 2008.

858 prli¢ Defence: 432 exhibits; Stoji¢ Defence: 267 exhibits; Praljak Defence: 229 exhibits (originally
222, to which 7 exhibits were added following a request for reconsideration); Petkovi¢ Defence: 106
exhibits; Corié¢ Defence: 37 exhibits. See also on this point “Presentation of the Defence Cases” in the
Chamber’s review of the procedural history (Annex 2).

%9 The Prosecutor v. Zoran Kupreski¢, Mirjan Kupreski¢, Viatko Kupreskié, Drago Josipovié, Dragan
Papié, Viadimir Santi¢ alias Vlado, Case no. 1T-95-16-T, “Decision on Evidence of the Good Character
of the Accused and the Defence of Tu Quoque”, public, 17 February 1999, pp. 3 and 4; “Order to
Admit Defence Evidence Relative to Christopher Beese”, public, 27 September 2006, p. 3; Oral
Decision of 16 February 2009, T(F), p. 36878, public session; “Decision on Prosecution Motion to
Exclude the Testimony of Dragan Pinjuh”, public, 27 February 2009, p. 3; “Order Admitting Evidence
Related to Witness Veso Vegar”, public, 5 May 2009, pp. 2 and 3; “Decision on the Stoji¢ Defence
Motion for the Admission of Documentary Evidence (Cooperation Between the Authorities and the
Armed Forces of Herceg-Bosna and the Authorities and the Armed Forces of the ABiH”), public, 21
July 2009, para. 28; “Decision on Stoji¢ Defence Motion for the Admission of Documentary Evidence
(Functioning of HVO Municipal Authorities/Brigades and Relationship Between Them, the Bodies of
the Operative Zone and HVO Centralized Authority in Mostar)”, public, 17 August 2009, paras 28 and
29; “Decision on Stoji¢ Defence Motion for the Admission of Documentary Evidence (Co-Operation
between Herceg-Bosna/HVO Authorities and International Organizations; Compliance with
International Humanitarian Law Norms)”, public, 17 August 2009, para. 22.

8%0 See “Order to Admit Defence Evidence Relative to Christopher Beese”, public, 27 September 2006,
p- 3; “Order Admitting Evidence Related to Witness Veso Vegar”, public, 5 May 2009, pp. 2 and 3;
“Decision on Praljak Defence Motion for Admission of Documentary Evidence”, public, 1 April 2010,
para. 77; Oral Decision of 3 December 2009, T(F), pp. 47668 and 47669.
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against Croatian civilians in the municipalities outside of the scope of the Indictment
had no relevance, inasmuch as it did not help to refute the allegations against the
Accused in the Indictment.®®® In like manner, the Chamber considered, as did Trial
Chamber Il in the Kupreski¢ Decision, that the evidence adduced to show that one of
the parties to the Croat-Muslim conflict was responsible for the outbreak of the war

was not relevant.®%?

280. The Chamber therefore held it incumbent on the party wishing to produce such
evidence to explain for each piece of evidence the specific link, particularly
geographic and temporal, to the alleged crimes in the municipalities in the Indictment
and/or to the alleged responsibility of the Accused for these crimes, regardless of

whether the crimes were alleged in connection with a JCE. %%

281. By way of example, the Chamber did not admit Exhibit 2D 01035, which went
to prove that the ABiH had impeded freedom of movement for UNPROFOR, the
ICRC and the UNHCR in the municipality of Konjic, inasmuch as the document
addressed an issue inadequately defined and the Stoji¢ Defence had not explained the
link between the said exhibit and the alleged crimes in the municipalities in the
Indictment.®®* On the other hand, the Chamber did admit Exhibit 2D 00484, as this
document addressed an issue properly defined and showed a link to the alleged crimes
in the municipality of Jablanica, namely, concerning preparations for combat
operations by the ABiH in the municipality of Jablanica on 16 April 1993, that is, on
the eve of the alleged HVO offensive of 17 April 1993 against a number of villages in

%! Oral Decision of 3 December 2009, T(F), pp. 47668-47669; “Decision on Stoji¢ Defence Motion for
the Admission of Documentary Evidence (Co-Operation between Herceg-Bosna/HVO Authorities and
International Organisations; Compliance with International Humanitarian Law Norms)”, public, 17
August 2009, para. 22. See to this effect The Prosecutor v. Zoran Kupreski¢, Mirjan Kupreskié, Viatko
Kupreski¢, Drago Josipovi¢, Dragan Papi¢, Viadimir Santi¢ alias Viado, Case no. 1T-95-16-T,
“Decision on Evidence of the Good Character of the Accused and the Defence of Tu Quoque”, public,
17 February 1999, pp. 3 and 4.

%2 «Decision on Stoji¢ Defence Motion for the Admission of Documentary Evidence (Co-Operation
between Herceg-Bosna/HVO Authorities and International Organizations; Compliance with
International Humanitarian Law Norms)”, public, 17 August 2009, para. 22. See to this effect The
Prosecutor v. Zoran Kupreski¢, Mirjan Kupreski¢, Vlatko Kupreski¢, Drago Josipovié, Dragan Papié,
Viadimir Santi¢ alias Vlado, Case no. IT-95-16-T, “Decision on Evidence of the Good Character of the
Accused and the Defence of Tu Quoque”, public, 17 February 1999, pp. 3 and 4.

863 “Decision on Stoji¢ Defence Motion for the Admission of Documentary Evidence (Co-Operation
between Herceg-Bosna/HVO Authorities and International Organisations; Compliance with
International Humanitarian Law Norms)”, public, 17 August 2009, para. 23; “Decision on Praljak
Defence Motion for Admission of Documentary Evidence”, public, 1 April 2010, para. 80.

Case No. IT-04-74-T 99 29 May 2013



2410/78692 BIS

Jablanica. Moreover, the Chamber held that this exhibit presented sufficient indicia of
relevance because it could serve to refute the allegation of a broad HVO offensive

against Jablanica as part of a plan to subjugate the Muslims of Bosnia.®®

Heading 2: Standards Governing the Assessment of the Evidence
Admitted

282. The Chamber analysed and assessed all the evidence admitted into the record,
bearing in mind the hierarchy of evidence dictated by the Rules and the rules for the
management of evidence as would ultimately enable the Chamber to adjudicate the
case in fairness, in keeping with the spirit of the Statute and general principles of
law.%®® Thus, broadly speaking, the Chamber preferred evidence that was either oral
and/or put to adversarial argument in the courtroom, namely viva voce witnesses and
documents admitted through a witness, followed by written statements or interview

transcripts, and then documentary evidence admitted by way of written motion.

283. In addition, the Chamber gave consideration to certain specific features in its
assessment of the evidence, features relating to (Section 1) viva voce witnesses,
(Section 2) expert witnesses, (Section 3) documents commented on and introduced
through witnesses in court and the documents admitted by way of written motion,
Section (4) documents admitted solely for the purpose of testing the credibility of the
viva voce witnesses, (Section 5) facts admitted by judicial notice, (Section 6) written
statements or interview transcripts under Rules 92 bis and 92 quater of the Rules,
(Section 7) statements or testimony of the Accused, (Section 8) corroborating
evidence, (Section 9) hearsay and (Section 10) contested documents because they

were considered forgeries by certain Parties.
Section 1: Viva Voce Witnesses

284. In its assessment of the viva voce witnesses, the Chamber gave specific

consideration to the attitude, the conduct and the personality of the witnesses who

864 “Decision on Stoji¢ Defence Motion for the Admission of Documentary Evidence (Co-Operation
between Herceg-Bosna/HVO Authorities and International Organizations; Compliance with
International Humanitarian Law Norms)”, public, 17 August 2009, paras 24-25.

865 “Decision on the Stoji¢ Defence Motion for the Admission of Documentary Evidence (Cooperation
Between the Authorities and the Armed Forces of Herceg-Bosna and the Authorities and the Armed
Forces of the ABiH)”, public, 21 July 2009, para. 31.
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appeared before the Chamber as well as to the time elapsed between the facts as
alleged in the Indictment and the testimony of the said witnesses. The credibility of
certain witnesses did not always remain constant throughout their testimony and the
Chamber had to take into account certain circumstances particular to the witnesses,
such as their possible involvement in the events recounted, the fear of self-
incrimination, the relationship of the witnesses to the Accused and the possibility of a
motive which might, under certain circumstances, call into question the reliability of
the testimony. In this regard, the Chamber considered that the testimony inter alia of
Witnesses Alojz Arbutina, 4D AA and Bozo Pavlovi¢ had little credibility in view of
their relationship to the events or to one of the Accused, and assigned limited weight

to their testimony.

285. In general, the Chamber did not hold that minor discrepancies between the
testimonies of the witnesses at trial and their prior statements vitiated the credibility
of the witness testifying in court or the reliability of his statements.?®” The Chamber
gave particular consideration to the fact that significant time had often elapsed
between the events, the moment a witness was interviewed in preparation for future
testimony, and the moment the witness subsequently testified in court before the
Chamber. Nevertheless, certain discrepancies were sufficiently material to call for
caution, or to weaken the credibility of a witness’ testimony, at least in part. This was,
for example, the case with Suad Cupina, who gave inconsistent and unclear
statements as to whether there were ABiH prisons in Mostar,?®® and in respect of
which the Chamber held that only some information pertaining to the incidents at

Mostar was truly credible.

286. Broadly speaking, the Chamber disregarded the testimony of witnesses whose
credibility seemed doubtful throughout the session, for example, that of Mirko
Zelenica, in relation to whom the Chamber found that only some of the documents
tendered through him in the hearing and subsequently admitted carried probative

value.

%6 Rule 89 (B) of the Rules.

87 Celebi¢i Appeals Judgement, paras 496-498; Krajisnik Judgement, para. 1192; Simi¢ Judgement,
para. 24; Kunarac Judgement, para. 564.

%8 See in this regard the “Decision on Slobodan Praljak’s Request for Investigation of Witness Suad
Cupina for False Testimony”, confidential, 3 November 2006, p. 4.
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287. Likewise, whenever something a witness said disputed a logical sequence of
documents in a manner less than persuasive, the Chamber afforded greater weight to

the documentary evidence than to his oral statements.

288. In its Final Trial Brief, the Praljak Defence argues that the so-called
“international” witnesses for the Prosecution, such as ECMM and UNPROFOR
personnel, were considered to be important and reliable witnesses in the case, despite
their inability to provide anything beyond opinions and impressions, and that their
testimony and the documents admitted through these witnesses lack probative value,
especially in light of their lack of first-hand local knowledge and their inability to
evaluate the information received by means of other sources.®® The Chamber first
notes that, at the time this submission was put forward by the Praljak Defence, the
Chamber had not yet ruled on the significance and reliability of the witnesses in
question; since that time, the Chamber analysed their testimony in the same way as it
did the other viva voce witnesses, doing so in light of all the evidence admitted into
the record. In certain cases, the Chamber did in fact conclude that these witnesses had
limited knowledge of the sequence of events and limited preparation for their mission
in the field.

Section 2: Experts Under Rule 94 bis of the Rules

289. In connection with Rule 94 bis of the Rules, the parties presented six expert
witnesses for the Prosecution®” and seven expert witnesses for the Defence.®”* The
Chamber also appointed one expert witness.®’? Having heard the Parties through their
written submissions as to those experts and the admissibility of their reports, the
Chamber admitted 15 expert reports via the testimony of these expert witnesses and
also the expert report from the expert witness appointed by the Chamber. ¢
Moreover, the Chamber admitted documents put to the expert witnesses during their

%9 praljak Defence Final Trial Brief, para. 36.

870 Robert Donia, William Tomljanovich, Ewa Tabeau, Nicholas Miller, Patrick van der Weijden, and
Andrew Pringle.

7L Slobodan Jankovié, Svetlana Radovanovié, Milan Cvikl, Davor Marijan, Josip Jurcevié, Vlado
Saki¢ and Milan Gorjanc.

%72 This was Dr Heinrich Pichler.

673 Robert Donia (P 09536), William Tomljanovich (P 09545), Ewa Tabeau (P 09835, P 09836, P
09837), Nicholas Miller (P 10239), Patrick van der Weijden (P 09808), Andrew Pringle (P 09549),
Slobodan Jankovi¢ (3D 03208), Svetlana Radovanovi¢ (1D 03110), Milan Cvikl (1D 03111), Davor
Marijan (2D 02000), Josip Juréevi¢ (3D 03720), Vlado Saki¢ (3D 03721), Milan Gorjanc (4D 01731),
Heinrich Pichler (C 00002).
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appearances, pursuant to the Decisions of 13 July 2006 and 24 April 2008.°" This
notwithstanding, the Chamber notes that it could deny the admission into evidence of
certain documents tendered by a party claiming that these documents should be

admitted on the ground that they were mentioned in the expert reports®” or in
footnotes in these reports.®”® Despite this, the Chamber held that this did not in and of

itself justify their admission into evidence.®’’

290. The Chamber recalls that an expert is a person who, due to his knowledge or
abilities, may, in certain circumstances, assist the Chamber in understanding or ruling
on a point in controversy.®”® An expert witness is obliged to testify “with the utmost

» 8% and is bound to demonstrate

neutrality and with scientific objectivity
independence and impartiality.?®® When assessing expert status, as it was obliged to
do in advance of each expert witness appearing, the Chamber gave due consideration
to the information and arguments submitted by the parties before ultimately making
its determination as to whether the witnesses brought forth were competent to testify

as experts.®®

291.  When analysing the expert reports, the Chamber gave consideration to the

experts’ field of professional expertise, their impartiality, the methodology employed

674 See “Order Admitting Evidence Regarding Expert Witness Milan Cvikl”, public, 18 February 2009;
“Order on Admission of Evidence Relating to Witness Milan Gorjanc”, public, 14 December 2009.

875 “Decision on Jadranko Prli¢ Request for Certification to Appeal and Reconsideration of the
Decision of 9 April 2009 (Proposed Evidence Mentioned in the Expert Witness Report of Milan
Cvikl)”, public, 28 May 2009, p. 8; “Decision on the Request of Petkovi¢ Defence for Admission of
Documentary Evidence”, 1 June 2010, public, paras 36-38.

876 «Decision on Jadranko Prli¢ Request for Certification to Appeal and Reconsideration of the
Decision of 9 April 2009 (Proposed Evidence Mentioned in the Expert Witness Report of Milan
Cvikl)”, public, 28 May 2009, p. 8; “Decision on the Request of Petkovi¢ Defence for Admission of
Documentary Evidence”, public, 1 June 2010, paras 36-38.

87 «“Decision on Jadranko Prli¢ Request for Certification to Appeal and Reconsideration of the
Decision of 9 April 2009 (Proposed Evidence Mentioned in the Expert Witness Report of Milan
Cvikl)”, public, 28 May 2009, p. 8.

%78 Krajisnik Judgement, para. 1193. See also The Prosecutor v. Stanislav Gali¢, Case no. 1T-98-29-T,
“Decision Concerning the Expert Witnesses Ewa Tabeau and Richard Philipps”, public, 3 July 2002,
pp. 2 and 3.

%% Nahimana Appeals Judgement, para. 199.

%80 Strugar Appeals Judgement, para. 58; The Prosecutor v. Dragomir MiloSevi¢, Case no. 1T-98-29/1-
T, “Decision on Admission of Expert Report of Robert Donia”, 15 February 2007, para. 9; The
Prosecutor v. Milan Marti¢, Case no. 1T-95-11-T, “Decision on Defence’s Submission of the Expert
Report of Professor Smilja Avramov Pursuant to Rule 94 bis”, public, 9 November 2006, para. 10.

%81 See for example the “Order on Allocation of Time for the Examination of Expert Witness Milan
Gorjanc”, public, 12 October 2009 as well as the oral decisions of 25 April 2006, T(F), pp. 790-791 (in
relation to hearing the testimony of expert witness Robert Donia) and 26 June 2006, T(F), pp. 3805-
3806 (in relation to hearing the testimony of expert witnesses William Tomljanovich and Andrew
Pringle).
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in their report, the material available to the experts for conducting their analyses and
the credibility of the conclusions drawn in light of these factors and the other evidence
admitted.

292. The Chamber analysed the reports and the testimony of the various experts for
the Prosecution and for the Defence as well as the one expert appointed by the
Chamber, making use in particular of the reports by experts Slobodan Jankovi¢ and
Heinrich Pichler which were given consideration and analysed in the part of the
Judgement relating to the circumstances surrounding the destruction of the bridge at
Mostar, as alleged in paragraph 116 of the Indictment.®® The expert report of Milan
Gorjanc, for example, was taken into account and was analysed in the parts of the
Judgement pertaining to the military structure of the HZ H-B, the international armed

conflict, the municipality of Mostar and the Heliodrom detention centre.

293. Nevertheless, inasmuch as the Chamber did not rely on the reports or

683 who testified for the

testimony of experts Ewa Tabeau, a demographics expert,
Prosecution in the case, and Vlado Saki¢, a Praljak Defence witness, in its Judgement,
the Chamber finds it necessary to explain below why it disregarded that testimony and
expert reports. Moreover, the Chamber notes that the testimony of Svetlana

Radovanovié¢, a demographics expert®*

called by the Prli¢ Defence, and her expert
report, were submitted to the Chamber by the Prli¢ Defence solely to contest the
reliability, the relevance and the probative value of Ewa Tabeau’s testimony and her
expert reports. The Chamber will thus analyse the testimony and the expert reports of

Ewa Tabeau in light of the one provided by Svetlana Radovanovié.

I. Expert Reports Admitted through the Two Expert Witnesses Ewa

Tabeau and Svetlana Radovanovic¢

294. The Chamber admitted the expert reports by Ewa Tabeau on the basis of their

prima facie probative value,®® reserving the right to analyse them at the conclusion of

%82 See “Destruction of the Old Bridge” in the Chamber’s factual findings concerning the municipality
of Mostar.

%83 Ewa Tabeau, T(F), p. 21458.

884 Svetlana Radovanovi¢, T(F), p. 34847.

%85 See the Decision of 13 July 2006, pp. 4 and 5 for the prima facie assessment of evidence tendered
for admission by the parties. See also for this issue the “Order on Admission of Evidence Relating to
Witness Milan Gorjanc”, public, 14 December 2009, p. 3.
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the trial in light of all the evidence and the report of Svetlana Radovanovié, in
particular. Thus, by comparing the evidence tendered through these two expert
witnesses and through a detailed analysis of Ewa Tabeau’s reports, the Chamber

determined that it would not rely on Ewa Tabeau’s expert reports in this Judgement.

295. The Chamber admitted four reports through Ewa Tabeau and Svetlana
Radovanovi¢, who testified in August-September 2007 and November 2008,
respectively.®® The reports will be analysed separately, according to the subjects
addressed in each one. The Chamber will first examine the report entitled “Killed
Persons Related to the Siege of Mostar: a Statistical Analysis of the Mostar War
Hospital Books and the Mostar Death Registries”, prepared by Ewa Tabeau (Tabeau
Report 1). The report will also be analysed in light of Section II of the report “A
Critical Analysis of the Reports by Ewa Tabeau” by Svetlana Radovanovié entitled:
“Critical Analysis of OTP Expert Report: Killed Persons Related to the Siege of
Mostar: a Statistical Analysis of the Mostar War Hospital Books and the Mostar
Death Registries” (Section II of the Radovanovié¢ Report). The Chamber will then
analyse Ewa Tabeau’s report “Wounded Persons Related to the Siege of Mostar: a
Statistical Analysis of the Mostar War Hospital Books” (Tabeau Report 2), while
continuing to take account of Section Il of the Radovanovié¢ Report, and then, finally,
Ewa Tabeau’s report “Ethnic Composition, Internally Displaced Persons and
Refugees from Eight Municipalities of Herceg-Bosna, 1991 to 1997-1998” (Tabeau
Report 3), which will be analysed in light of Section | of Svetlana Radovanovié’s
report entitled “Critical Analysis of OTP Expert Report: Ethnic Composition,
Internally Displaced Persons and Refugees in Eight Municipalities in Herceg-Bosna
from 1991 to 1997-98” (Section I of the Radovanovié Report).

A. Analysis of Tabeau Report 1, Particularly in light of Section Il of the

Radovanovié¢ Report

296. Ewa Tabeau indicated that the objective of Tabeau Report 1 was to collect
reliable statistics concerning the number of deaths caused by armed incidents during

88 «Order Admitting Evidence Regarding Witness Ewa Tabeau”, public, 9 January 2008; “Order
Admitting Evidence Regarding Expert Witness Svetlana Radovanovi¢”, public, 29 January 2009.
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the siege of Mostar from May 1993 to around April 1994 and to analyse the specific

characteristics of these deaths.%®’

297. Once it has (1) analysed the sources used by expert Ewa Tabeau in her report,
the Chamber will (2) examine the methodology employed, (3) compare this report
with the one by Svetlana Radovanovié, in order to (4) explain why the Chamber
decided not to consider the report in its analysis of the incidents as they pertain to

Mostar.
1. Sources

298. The books of the war hospital in East Mostar from 9 May 1993 until 25 May
1994 and the Mostar death registers between 1992 and 1995 are among the sources of
Tabeau Report 1 and allowed Ewa Tabeau to draw distinctions between the deaths in
East Mostar and those outside that geographic area.®®® Ewa Tabeau stated that the data
for the death registers from Mostar concerned the administrative zones of West
Mostar and East Mostar.®®® Therefore, in order to study the registers and conduct its
analysis properly, the unit responsible for demographics in the Office of the
Prosecutor created the concept of “East Mostar”, identifying inter alia the places of
deaths recorded in the Mostar death registers on a map so as to determine whether the
deaths did in fact occur within the geographic area of East Mostar.®*® Concerning the
books of the war hospital of East Mostar, Ewa Tabeau determined that no geographic
criterion was necessary, inasmuch as all of these deaths happened, by definition, in
the East Mostar zone.*®! In order to distinguish the deaths of civilians from those of
soldiers, Ewa Tabeau contrasted the military records of the soldiers and military
personnel of the ABiH, the HVO and the VRS who died during the conflict in BiH
between April 1992 and about December 1995 with the books of the East Mostar war

hospital and the Mostar death registers.®%

%87 p 09837, p. 1; Ewa Tabeau, T(F), p. 21802.

%88 p 09837, pp. 1 and 2; Ewa Tabeau, T(F), pp. 21802 and 21803. Judge Antonetti considers that some
of the statistical elements in the report may be taken into account, as he states in his individual, partly
dissenting opinion annexed to this Judgement.

%89 p 09837, p. 3.

6% p 09837, p. 4.

%1 p 09837, p. 4.

%92 p 09837, p. 2; Ewa Tabeau, T(F), pp. 21803 and 21804.
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2. Methodology

299. Ewa Tabeau first studied the sources available to her in order to determine the
minimum number of deaths in East Mostar during the siege of Mostar.®® She then
compared the information available in the books of the war hospital in East Mostar
and in the Mostar death registers in order to evaluate the consistency of the data in
both register books, working from the hypothesis that the data from identical
categories in both registers would contain similarities.®®* Ewa Tabeau considered that,
despite the large amount of missing data in both the collections, her comparative
analysis had highlighted the consistency of the data there and made it possible to view
the data as constituting two reliable samples related to the same population of
individuals who died in East Mostar between May 1993 and approximately April
1994.%%

300. Ewa Tabeau next compiled an aggregate list of data matching the individuals
identified in both registers, as well as in the military records of the soldiers and
military personnel of the ABiH, the HVO and the VRS who died between April 1992
and approximately December 1995 for purposes of obtaining a list of 539 persons she
considered to have died in East Mostar as a result of the siege between May 1993 and
April 1994 and for whom she had the following information: surname, first name,
date of birth and death, as well as a cause of death she characterised as “related to the
war” or “unknown”.**® Ewa Tabeau indicated that for purposes of her analysis, she
determined that the deaths whose causes were unknown were necessarily violent

deaths caused by injuries and connected with the siege.®®’

301. On the basis of these 539 persons, Ewa Tabeau compiled a table comprising
both the figures actually noted in the sources used, including the unknown data, and
the estimated figures, in which she redistributed the unknown among the known

data.®%

6% p 09837, pp. 14-16; Ewa Tabeau, T(F), p. 21802.

8% p 09837, p. 8.

8% p 09837, p. 14.

8% p 09837, pp. 14-16; Ewa Tabeau, T(F), pp. 21808 and 21809.
7 Ewa Tabeau, T(F), pp. 21867-21869; P 09837, pp. 16 and 17.
%% p 09837, pp. 16-20.
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302. The conclusions of Ewa Tabeau are therefore estimates based upon a
minimum population of 539 persons who died in East Mostar in the aftermath of the
siege between May 1993 and April 1994.%%

3. Comparison of Ewa Tabeau’s Report with that of Svetlana Radovanovié

303. The Prli¢ Defence compared Tabeau Report 1 with Section II of the
Radovanovi¢ Report.’® Svetlana Radovanovi¢ determined that the conclusions of
Tabeau Report 1 did not constitute an objective, expert evaluation of the number of
persons killed during the siege of Mostar, inasmuch as the concept of a “siege” does
not exist in demographics and analysing the characteristics of a siege is not properly
the work of a demographer.” She also criticised the deficiencies of the sources used
by Ewa Tabeau, deeming them poor in quality as well as incomplete.’® Svetlana
Radovanovi¢ likewise stated that Ewa Tabeau had misused the method of data
redistribution and criticised her use of the spatial category of East Mostar, for which
Ewa Tabeau was unable to provide a definition.”® Svetlana Radovanovié indicated
that no precise spatial definition existed for the concept of East Mostar in the expert
community and that, absent a spatial definition for the population under analysis, it

was impossible to conduct a reliable statistical study of that zone for a given period.®*

304. In conclusion, Svetlana Radovanovié¢ determined that the results obtained by
Ewa Tabeau were based on biased sources and improper methods, and that the results

did not achieve minimal standards of reliability.’®

4. The Chamber’s Findings Concerning Tabeau Report 1

305. After carefully examining both reports and listening to Ewa Tabeau and

Svetlana Radovanovi¢, the Chamber observes that Tabeau Report 1 uses the term

%99 p 09837, p. 21.

%0 1D 03110, pp. 34-45.

1D 03110, p 34; Svetlana Radovanovié, T(F), pp. 34922; Ewa Tabeau, T(F), p. 21928. The
Chamber notes that Ewa Tabeau also stated that the concept of a siege was not a demographic concept.
921D 03110, pp. 34 and 35; Svetlana Radovanovi¢, T(F), p. 34922.

31D 03110, pp. 34, 35 and 45; Svetlana Radovanovi¢, T(F), pp. 34922-34927, 34960, 34967 and
34968.

041D 03110, pp. 37-39 and 45; Svetlana Radovanovi¢, T(F), pp. 34922-34924, 34927, 34960, 34967
and 34968.

%5 p 03110, p. 45.
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“Siege of East-Mostar” to designate the time running between 9 May 1993 and 25
May 1994.7%°

306. The Chamber notes that the findings of Tabeau Report 1 make no distinction
between deaths recorded during the attack on West Mostar on 9-10 May 1993 and the
days that followed, and those recorded contemporaneously with the siege, as

mentioned in paragraph 110 of the Indictment, from about June 1993 to April 1994."

307. The Chamber observes, moreover, that the available data for the 539 deceased
persons analysed are incomplete, particularly in respect of their ethnicity and cause of
death.”®® The Chamber finds that Ewa Tabeau’s matching of information culled from
the data in the books of the war hospital in East-Mostar and among the data in the
death registers in Mostar does not compensate for these inadequacies.’® For instance,
Ewa Tabeau indicated that the causes of death were not often listed in her sources.’*
In the event that a death was reported in one of the sources without any indication of
the cause but did appear in the other sources with a cause of death, Ewa Tabeau
extrapolated the cause of death from one source to the other.”*' Despite being
extrapolated this way, the cause of death remained unknown for 404 deaths out of
539."2 In order to obtain more complete statistics, Ewa Tabeau calculated the
percentage of occurrence for each cause of death out of the total number of actually
known causes of death, that is, 135, and obtained the following data: 56.3% deaths
resulting from shelling, 25.2% persons killed, 13.3% deaths resulting from gunshot
wounds, 4.4% deaths due to other injuries sustained, and 0.7% murders.”** Ewa
Tabeau justified this choice of methodology by indicating that the method worked

%6 p 09837, p. 1.

7P 09837, pp. 1 and 21.

%8 p 09837, pp. 14-17.

9 p 09837, pp. 9-14 and 17; Ewa Tabeau, T(F), pp. 21881 and 21882, 21896-21898. The only
information noted by Ewa Tabeau concerned: 76 deaths resulting from shelling, 34 persons killed, 18
fatalities resulting from gunshot wounds, 6 from complications from injuries sustained, and 1 person
murdered.

9p 09837, pp. 9 and 13; Ewa Tabeau, T(F), pp. 21881 and 21882. The causes of death were unknown
for 44.3 % of the individuals identified as deceased in the East Mostar war hospital books and for
89.3 % of the deceased recorded in the Mostar death registers.

1p 09837, p. 9.

"2 p 09837, pp. 9-14 and 17; Ewa Tabeau, T(F), pp. 21881 and 21882, 21896-21898. The only
information noted by Ewa Tabeau concerned: 76 deaths resulting from shelling, 34 persons killed, 18
fatalities resulting from gunshot wounds, 6 from complications from injuries sustained, and 1 person
murdered.

3 p 09837, p. 17.
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from the assumption that the unknown causes of death had the same distribution as

the known causes of death.”**

308. After pointing out the deficiencies in the information concerning the causes of
death in Tabeau Report 1 — deficiencies since acknowledged by Ewa Tabeau —
Svetlana Radovanovié¢ challenged the application of the extrapolation method used in
the statistical analysis of small populations. "> In this manner, applying the
extrapolation method to the category “cause of death”, in other words, transferring the
proportions calculated from small populations — 135 persons in this instance — to
larger populations, produced distortions in the percentages obtained for each
identified cause of death — in this instance, 539 persons.”*® Use of this method
produced an extremely inflated numerical effect, skewing and misrepresenting the
percentages. For example, the numbers actually observed might be multiplied by a
factor of 4 — as attested to by the number of persons killed as a result of shelling,
which went from 76 to 303.”"

309. The Chamber finds, moreover, that the cause of death is unknown for almost
74.9 % of the 539 deceased persons constituting the base sample for Ewa Tabeau’s
quantitative analysis, and that the method Ewa Tabeau used led her to extrapolate as
to the cause of 404 out of the 539 deaths analysed.”®

310. In conclusion, the geographic and temporal scope of the study carried out,
combined with the large ratio of unknowns present among the sources used within the
framework of the statistical analysis, and more specifically, the lack of information

h™® and the ethnic affiliation’?°

concerning the causes of deat of the 539 persons
constituting the population analysed, as well as the methods used by Ewa Tabeau do
not provide the Chamber with sufficiently precise information as to the numbers and
the data pertaining to the persons who died during the siege of East Mostar. By virtue
of the principle in dubio pro reo, these ambiguities lead the Chamber to disregard

Tabeau Report 1 and not consider it when analysing the events in relation to Mostar.

"4 p 09837, p. 18; Ewa Tabeau, T(F), pp. 21883 and 21884.
51D 03110, p. 43.

61D 03110, pp. 43 and 44.

71D 03110, pp. 43 and 44.

8 p 09837, p. 17; 1D 03110, pp. 43 and 44.

9 p 09837, pp. 9 and 11.

20 p 09837, p. 13.
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B. Analysis of Tabeau Report 2, Particularly in Light of Section Il of the

Radovanovié¢ Report

311. Ewa Tabeau indicated that the objective of Tabeau Report 2 was to present a
statistical analysis of the persons wounded as a result of the violent episodes which

took place during the siege of East Mostar between May 1993 and April 1994.7%

312. After (1) analysing the sources and methodology used by expert Ewa Tabeau
in her report, the Chamber will (2) compare the report to that of Svetlana
Radovanovié¢, in order (3) to explain why it decided not to take this report into account

in the analysis of the incidents related to Mostar .

1. Sources and Methodology

313. The books from the war hospital in East Mostar between 9 May 1993 and 25
May 1994 constitute the primary source for Tabeau Report 2.”% Ewa Tabeau pointed
out that the data appearing in the books of the East Mostar war hospital were only a
sample of the true number of persons injured as a result of the violent episodes during
the siege of East Mostar between May 1993 and April 1994 and emphasised that the

books were incomplete. "%

Concerning the geographic and chronological
underpinnings of her analysis, Ewa Tabeau defined the siege of Mostar as “an episode
of the conflict in Herceg-Bosha that took place in the town of Mostar and its

surroundings between 9 May 1993 and 12 April 1994”."%

314. The East Mostar War Hospital books contained 5,910 entries’®® and covered a
period extending from 9 May 1993 until 24 May 1994.”%° The demographics unit of
the Office of the Prosecutor originally pointed out the weaknesses, the missing data

21 p 09835, p. 1.

722 p 09835, pp. 1, 2-5. Citing the statements by Jovan Rajkov, a physician at the East Mostar War
Hospital, in her Tabeau Report 2, Ewa Tabeau stated that this hospital functioned for the most part,
although not exclusively, as a war hospital for the ABiH and that there were other medical centres in
Mostar. Judge Antonetti considers that some of the statistical elements in the report may be taken into
account, as he states in his individual, partly dissenting opinion annexed to this Judgement.

23 p 09835, pp. 1, 2, 4, 6 and 7. To distinguish between civilians and soldiers, Ewa Tabeau also used
the military records of the soldiers and military personnel from the ABiH, the HVO and the VRS who
died between approximately April 1992 and December 1995.

24P 09835, p. 2.

725 The Chamber recalls that this is the number of patients whose names appeared in the death registers
of the East Mostar War Hospital.

726 p 09835, p. 5.
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and the errors in these registers and sought to “clean up” the problem entries, inter

alia by eliminating double entries.”*’

315. Ewa Tabeau thus based the Tabeau Report 2 on a sample of 5,393 entries
taken from the registers for which she believed she had sufficient data, namely, at a
minimum, their family names and first names.’?® Ewa Tabeau pointed out that only
2,549 entries in the books of the East Mostar war hospital included a clearly marked
diagnosis relating to the siege of East Mostar between 9 May 1993 and 25 May
1994.” Ewa Tabeau stated that the 5,393 entries for which she at least had the family
names and first names were an estimate — which she considered accurate — of the
number of persons injured as a result of the siege of East Mostar between 9 May 1993
and 25 May 1994."%

316. At a later stage, Ewa Tabeau analysed the data actually available for the 5,393
persons admitted to the war hospital in East Mostar between 9 May 1993 and 25 May
1994 and proceeded to calculate the percentages.”!

317. Finally, Ewa Tabeau studied the chronological distribution of the admissions
of the 5,393 persons constituting the analysed sample and concluded that the months
from May to September 1993 recorded the highest daily rates of admission of

wounded persons at the East Mostar war hospital.”®?

318. In a third phase, Ewa Tabeau prepared estimates for a greater number of
patients by adding to the 5,393-person sample 474 entries’*® whose data was included
in the missing pages or in which no name had been recorded.”* To compensate for
this lack of information, Ewa Tabeau redistributed the percentage of unknowns
among the known data, and in particular, the information concerning the 52.7 % of

individuals for whom the cause of death was unknown but whose names she had and

27'p 09835, pp. 5-8 and 10.

728 p 09835, pp. 8 and 10.

29 p 09835, p. 24.

0 p 09835, pp. 11, 24 and 25; Ewa Tabeau, T(F), pp. 21825 and 21826.

31 p 09835, pp. 10, 11, 14, 16 and 19. For example, she observed that 38.7 % of the injuries were the
result of shelling, 8.5 % were the result of gunshot wounds, 0.1 % were caused by shelling or gunshot
wounds and 52.7 % were due to unknown causes.

32 p 09835, p. 29.

33 p 09835, p. 24.

3% 465 names in the missing pages and 9 incomplete entries: P 09835, pp. 8 and 25-28; Ewa Tabeau,
T(F), pp. 21991-21993.
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the 474 persons for whom she had no information.”*® Ewa Tabeau declared in court
that these percentages were based on data for which a cause of injury was expressly
recorded in the books of the war hospital of East Mostar.”*® The Chamber observes by
majority, with Judge Antonetti dissenting, that despite this, the report clearly indicates
that these percentages are derived from the redistribution of unknown causes of

injuries — and are therefore based on an estimate.”’

319. In her conclusions, Ewa Tabeau indicated that the siege of Mostar, which took
place between 9 May 1993 and 24 May 1994, caused thousands of wounded and
hundreds of deaths and stressed that the human consequences of the siege were

substantial.”®

2. Comparison of Ewa Tabeau’s Report with Svetlana Radovanovié’s Report

320. The Prli¢ Defence compared Tabeau Report 2 with Section II of the
Radovanovi¢ Report, in which Svetlana Radovanovié criticises the inadequacies of
using the books of the East Mostar War Hospital as a source for a statistical study, the
absence of any geographic definition for the concept of “East Mostar” and the method
of redistribution of the unknowns used by Tabeau in her analysis. " Svetlana
Radovanovié¢ stated she did not draft a critical analysis of Tabeau Report 2,”* but
added that the criticisms of Tabeau Report 1 set out in Section II of the Radovanovi¢

Report were equally applicable to Tabeau Report 2.

3. The Chamber’s Findings Concerning Tabeau Report 2

321. After analysing Tabeau Report 2 and hearing experts Ewa Tabeau and
Svetlana Radovanovié, the Chamber observes that Ewa Tabeau noted that merely

2,549 out of 5,393 persons from the sample analysed were recorded as injured

735 p 09835, pp. 10 and 25; Ewa Tabeau, T(F), pp. 21826 and 21904-21906 and 21991-21993. Thus,
the percentage of persons injured as a result of shelling went from 38.7 % in the figures actually
observed to 81.9 % in the estimates and the percentage of persons wounded by gunshots went from
8.5 % in the figures actually observed to 17.9 % in the estimates.

%% Ewa Tabeau, T(F), p. 21826.

37 p 09835, p. 25.

738 p 09835, p. 33.

391D 03110, pp. 34-45; Svetlana Radovanovi¢, T(F), pp. 34932, 34960, 34968 and 35099-35101. See
also details of Svetlana Radovanovié’s criticism of these issues in the Chamber’s analysis of Tabeau
Report 1.

0 gvetlana Radovanovié, T(F), pp. 34852 and 34932.

™! Svetlana Radovanovi¢, T(F), pp. 34852 and 34932.
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between 9 May 1993 and 25 May 1994, were admitted to the East Mostar war hospital
and, in her view, had injuries related to the incidents occurring in East Mostar during
this period.””? Ewa Tabeau found that 2,549 was the minimum number of persons
who suffered injuries as a result of the siege of East Mostar between 9 May 1993 and
25 May 1994.”*® The Chamber observes that Ewa Tabeau did not base her calculation
on this sample but on a sample of 5,393 persons who are, in her view, a more accurate
estimate.”** The Chamber therefore questions the sample selected by Ewa Tabeau for
her analysis, inasmuch as it specifically takes into account incomplete entries for
which the diagnosis or status of the wounded person is missing.”*> Regarding the
geographic and temporal scope of her analysis, Ewa Tabeau described the siege of
Mostar as an episode in the conflict in Herceg-Bosna which took place in the town of
Mostar and its environs between 9 May 1993 and 12 April 1994.7%® Consequently, the
findings of the report fail to distinguish between the wounded recorded at the time of
the attack on West Mostar on 9 and 10 May 1993 and the days thereafter from those
wounded recorded contemporaneously with the siege of East Mostar, as mentioned in
paragraph 110 of the Indictment, from about June 1993 to April 1994.”*" In the
absence of specifics, any statistical analysis claiming to study the wounded in the

siege of East Mostar loses some of its reliability.

322. Moreover, the Chamber notes that the data available for the sample of 5,393
injured persons analysed by Ewa Tabeau is incomplete, specifically insofar as
concerns the causes of the injuries, and because some data from the report, such as
ethnicity, do not appear in the sources Ewa Tabeau used in her analysis. The Chamber
likewise notes that the statistical methods Ewa Tabeau used do not make up for the
deficiencies of the East Mostar war hospital books, and in particular, the lack of data

on the ethnicity of the victims and the causes of their wounds.

323. Regarding the ethnicity of the victims, the Chamber notes that in the
introduction of Tabeau Report 2, Ewa Tabeau states that the “Muslim victims from

Bosnia” constitute the core of her analysis.’*® Despite that, Ewa Tabeau observed that

2 p 09835, p. 24.

43 p 09835, p. 24.

744'p 09835, pp. 11, 24 and 25; Ewa Tabeau, T(F), pp. 21825 and 21826.
745 p 09835, pp. 10, 24 and 25.

746 p 09835, p. 2.

7' p 09835, pp. 24 and 25.

8 p 09835, p. 1.
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the ethnicity of the persons wounded was not recorded in the books of the East Mostar
War Hospital.”® She added that the handwritten books were sometimes illegible and
that the spelling of the names was often in doubt.”® Even so, she determined from her
sample of 5,393 persons that 97.72% of those wounded during the siege of Mostar

were Muslim.”?!

324. Concerning the causes of the injuries, in her findings Ewa Tabeau presented
percentages which are in fact adjusted estimates higher than the figures actually found
in the books of the East Mostar war hospital.” In her sample, Ewa Tabeau included
the individuals identified in the books as wounded as well as those for whom no

diagnosis was available, considering it a given that they were also wounded.”?

325. In conclusion, the geographic and temporal scope of the study conducted,
combined with the high ratio of unknowns appearing in the sources used, and
specifically the inadequate information about the causes of the wounds and the
complete lack of data on the ethnicity of the 5,393 persons who constituted the sample
analysed and the statistical methods to which Ewa Tabeau resorted, do not afford the
Chamber sufficiently accurate information about the data on the persons wounded
during the siege of East Mostar. By virtue of the principle in dubio pro reo, these
ambiguities lead the Chamber to disregard Tabeau Report 2 and give it no

consideration when analysing the events in relation to Mostar.

C. Analysis of Tabeau Report 3, Particularly in Light of Section | of the

Radovanovié Report

326. Ewa Tabeau presented Tabeau Report 3 to the Chamber. The Chamber noted
that for purposes of the Report, Ewa Tabeau denominated as “Herceg-Bosna” the
following eight municipalities: Capljina, Gornji Vakuf, Jablanica, Ljubuski, Mostar,

Prozor, Stolac and Vares. Thus, the area called “Herceg-Bosna” in Tabeau Report 3

9 p 09835, p. 14; Ewa Tabeau, T(F), pp. 21826 and 21827.

0 p 09835, p. 14.

1 p 09835, p. 28; Ewa Tabeau, T(F), pp. 21826 and 21827.

%2 p 09835, pp. 10 and 25. Thus, using this method, Ewa Tabeau estimated that 81.9 % of the persons
in the sample under analysis were injured as a result of shelling, instead of the 38.7 % recorded in the
registers which matched the number of persons in the sample under analysis for whom the causes of
their injuries were clearly identified, amounting to 2,559 persons out of the 5,393 individuals making
up the sample analysed by Ewa Tabeau, and 17.9 % by gunshots, instead of the 8.5 % identified in the
registers.

%' p 09835, pp. 7 and 10.
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does not match the borders of the area commonly called “Herceg-Bosna” and

particularly the borders of the area defined in paragraph 22 of the Indictment.”*

327. Ewa Tabeau stated that Tabeau Report 3 contained demographic statistics on
the ethnic composition of eight municipalities in Bosnia and Herzegovina — Capljina,
Gornji Vakuf, Jablanica, Ljubuski, Mostar, Prozor, Stolac and Vares"™ — as well as on
the persons affected by population movements, specifically the minimum number of
“internally displaced persons” and “refugees” originally from these municipalities
between 1991 and 1997-1998.7° In addition, the objective of Tabeau Report 3 was to
present broad estimates of the number of “refugees” and “internally displaced

persons” through “Herceg-Bosna” and BiH from 1991 through 1997-1998.7

328.  After (1) analysing the sources and (2) the methodology used by expert Ewa
Tabeau in her report, the Chamber will (3) compare it with the report by Svetlana

Radovanovié¢, and (4) explain why it chose not to consider the report in its analysis.
1. Sources

329. Ewa Tabeau acknowledged in the preamble to her report (3) that it relied on
her analysis of information available for the years 1991 and 1997-1998, whereas the
Indictment covers a period between November 1991 and April 1994.”% The reason
she gave for this was that there was no source in existence dealing with the causes of

the population movements in BiH from November 1991 to 1994."°

% See in this regard P 09836, p. 6; Ewa Tabeau, T(F), pp. 21467; Indictment, para. 22: “According to
Article 2 of the 18 November 1991 Decision on the Establishment of the HZ H-B, Herceg-Bosna
consisted of the following municipalities in the territory of Bosnia and Hercegovina: Jajce, Kresevo,
Busovaca, Vitez, Novi Travnik, Travnik, Kiseljak, Fojnica, Kakanj, Vare$, Kotor Varos, Tomislavgrad,
Livno, Kupres, Bugojno, Gornji Vakuf, Prozor, Konjic, Jablanica, Posuije, Mostar, Siroki Brijeg,
Grude, Ljubuski, Citluk, Capljina, Neum, Stolac and parts of Skender Vakuf (Dobreti¢i) and Trebinje
(Ravno). By virtue of Article 4 of the same Decision, the municipality of Zepée was added to Herceg-
Bosna in about October 1992.”

> p 09836, pp. 1 and 6. “For the purposes of this study, the Herceg-Bosna area is defined as consisting
of the municipalities listed below. Except for Mostar and Stolac, all other municipalities remained
unchanged (pre- and post-war municipalities are the same). Mostar was split into 8 smaller Post-
Dayton municipalities and Stolac in 2”. Ewa Tabeau, T(F), p. 21467.

56'p 09836, p. 4; Ewa Tabeau, T(F), pp. 21466, 21467, 21497 and 21498.

57'p 09836, pp. 4 and 52-54.

758 p 09836, p. 5.

9p 09836, p. 5; Ewa Tabeau, T(F), pp. 21466-21469. Judge Antonetti considers that some of the
statistical elements in the report may be taken into account, as he states in his separate, partly
dissenting opinion annexed to this Judgement.
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330. Tabeau Report 3 uses as its primary sources the census of 1991 of the
population of BiH, conducted by the RSBiH statistics bureau (“Census of 1991”)760
and the voter registers of 1997-1998, compiled by the Organization for Security and

Cooperation in Europe (OSCE) (“Voter Registers”).”*

331. The Census of 1991 was conducted between 1 and 30 April 1991, and
counted all the residents of BiH and the citizens of BiH who had settled abroad with
members of their families as of the date of the census.’®® Ewa Tabeau considered that
the Census of 1991 was a reliable source, even though she pointed out frequent errors
in the data, especially in names, and the inclusion of double entries.”® She indicated
that the errors in the names had been corrected with computer software and manual
verification by native speakers from Bosnia and Herzegovina.’® The expert added
that all the analyses in Tabeau Report 3 were done for four distinct ethnic groups on
the basis of the declarations of ethnicity made during the Census of 1991: Serbian,

Croatian, Muslim and “other”."®

332. The Voter Registers of 1997-1998, another source for Tabeau Report 3,
include data on the residents of BiH and individuals originally from BiH residing
abroad,”®’ over 18 years of age and enrolled in the Voters’ Registers.”® Ewa Tabeau

pointed out that the Voter Registers contained name errors similar to those in the

80 p 09836, pp. 4, 5 and 63; Ewa Tabeau, T(F), pp. 21467-21469.

761 p 09836, pp. 4 and 5 and 88-90 (this annex concerns the OSCE Voter Registers); Ewa Tabeau, T(F),
pp. 21467-21469; P 10739 under seal; P 10738; P10737; Svetlana Radovanovié, T(F), pp. 35041-
35045, private session; Svetlana Radovanovi¢, T(F), pp. 35049-35051 and 35041-35060. In the
alternative, Ewa Tabeau used the database of refugees and displaced persons jointly established by the
UNHCR and the government of Bosnia and Herzegovina in 1999 and 2000 to provide context, without
using its data in her statistical analysis. P 09836, pp. 4, 5 and 91-93; Ewa Tabeau, T(F), pp. 21486-
21487.

762 p 09836, pp. 4 and 63.

763 09836, pp. 4 and 63. See also the additional explanations concerning the Census of 1991 on pages
63-87 of Tabeau Report 3.

%% p 09836, p. 63; Ewa Tabeau, T(F), pp. 21473-21475, 21478, 21915 and 21916.

7%°p 09836, p. 63; Ewa Tabeau, T(F), pp. 21473-21478 and 21921-21922.

766 p 09836, pp. 63 and 64; Ewa Tabeau, T(F), pp. 21500, 21854 and 21934. Ewa Tabeau also stated
that during the Census of 1991, ethnicity was declared on a voluntary basis and reflected the subjective
viewpoint of the individuals surveyed and that certain persons refused to specify their ethnic identity,
thus preferring to state that they were Yugoslavs.

"®7 Ewa Tabeau, T(F), p. 21483.

%8 p 09836, p. 4; Ewa Tabeau, T(F), p. 21483.
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Census of 1991, which were corrected using techniques identical to those used

previously.’®®

333. Ewa Tabeau considered that the municipality in which enrolment in the Voter
Registers occurred served as a good indicator for identifying the municipalities where
the voters lived at the time of registration in 1997-1998. "° However, she
acknowledged that enrolment in the VVoter Registers was voluntary and that the Voter
Registers therefore represented only a sampling of the overall post-war population.’”
After studying the Voter Registers of 1997-1998, Ewa Tabeau established a
consolidated database for those two years and identified matches between the data
from the Census of 1991, obtaining a sample of 2,125,999 persons recorded both in
the Voter Registers of 1997-1998 and in the Census of 1991.’> Ewa Tabeau
considered that the combined database constituted a sufficiently broad and reliable
sample of the population over 18 years of age for her analysis of the population
movements of individuals originally from "Herceg-Bosna” between 1991 and 1997-
1998.°

2. Methodology

334. The Chamber points out that Tabeau Report 3 deals with an analysis of three
variables: the place of residence in 1991, the place of residence in 1997-1998 and
ethnic affiliation.””* Ewa Tabeau recalled that the Census of 1991 contained data on
the ethnicity and place of residence of the individuals in 1991 whereas the Voter
Registers contained information only on the place of residence of the voters registered
in 1997-1998.”"> Consequently, Ewa Tabeau combined the two sources to obtain a

single database including the 3 variables, on the basis of which she constructed her

%9'p 09836, pp. 63, 88 and 89. The Voter Registers contained the following information: last name,
first names, gender, date of birth and personal identification number, as well as: municipality of
residence in 1991 as reported in the Census of 1991; the municipality of residence in 1997-1998 as
declared by that person; the municipality or country where registration took place in 1997-1998 and the
municipality in which the person desired to vote in 1997-1998.

1% p 09836, p. 88.

" p 09836, p. 89; Ewa Tabeau, T(F), pp. 21956 and 21957.

2 p 09836, pp. 88 and 89; Ewa Tabeau, T(F), pp. 21484, 21485 and 21511. Ewa Tabeau stated that
matching these two sources was facilitated by the fact that only those persons surveyed in 1991 could
sign up for the Voter Registers in 1997-1998.

7 p 09836, pp. 4 and 89; Ewa Tabeau, T(F), p. 21497.

" p 09836, p. 94.

"> p 09836, p. 94.
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statistical analysis.””® Excluded from this database were inter alia persons born after
1980, inasmuch as they were by definition not included in the Voter Registers in
1997-1998.""

335. Ewa Tabeau studied the 142,204 persons listed in the Census of 1991 as
domiciled in “Herceg-Bosna” and also appearing in the Voter Registers of 1997-1998,
whether domiciled in “Herceg-Bosna”, in other regions of BiH or abroad in 1997-
1998, in order to determine whether they had changed domicile between 1991 and
1997-1998, '® and to assess the changes in the ethnic composition of the

municipalities of “Herceg-Bosna” between 1991 and 1997-1998.7"

336. Ewa Tabeau first studied the ethnic distribution of the population of each
municipality in what she defined as “Herceg-Bosna” between 1991 and 1997-1998.7%°
She thus compared the ethnic distribution of the 231,610 individuals domiciled in
“Herceg-Bosna” in 1991 to the ethnic distribution of the 118,792 persons in the Voter
Registers in 1997-1998 in “Herceg-Bosna” whom she considered domiciled in
“Herceg-Bosna” in 1997-98."%

337. Ewa Tabeau concluded that the changes in the ethnic composition observed in
the municipalities of “Herceg-Bosna” between 1991 and 1997-1998 suggested that
substantial movements of population occurred in this area at the time of the conflict in
“Herceg-Bosna” between 1991 and 1994782

338. Ewa Tabeau then studied the dynamics of the changes of residence between
1991 and 1997-1998 of the 142,204 persons domiciled in “Herceg-Bosna” according
to the Census of 1991 and likewise appearing in the Voter Registers of 1997-1998,

%P 09836, p. 94; Ewa Tabeau, T(F), pp. 21482-21486.

P 09836, pp. 33, 89, 95 and 96. Ewa Tabeau, T(F), pp. 21478, 21479, 21485, 21507 and 21508. This
combination had the following results: concerning the 2,125,999 persons (2.13 million) recorded both
in the Voter Registers of 1997-1998 and in the Census of 1991, 231,610 persons were domiciled in
“Herceg-Bosna” in 1991 and of these 231,610 persons domiciled in “Herceg-Bosna” in 1991, 142,204
were identified in the Voter Registers of 1997-1998 as domiciled in Bosnia and Herzegovina or abroad
and 118,792 of them had expressed the desire to vote in “Herceg-Bosna” in 1997-98.

8 p 09836, pp. 24 and 25; Ewa Tabeau, T(F), pp. 21484-21486.

"% p 09836, pp. 36-59.

780 p 09836, pp. 37-41.

81 p 09836, pp. 88, 95 and 96. Ewa Tabeau, T(F), pp. 21478, 21479 and 21485. Ewa Tabeau
considered the municipality in which the enrolment in the Voter Register took place to be such a
reliable indicator for identifying the municipality where a voter was living in 1997-1998 that she
defined that municipality as the place of residence in 1997-1998.

82 p 09836, pp. 32 and 33.
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whether these persons were domiciled in “Herceg-Bosna”, in other regions of BiH or
abroad in 1997-1998."®° Ewa Tabeau added that she had used a statistical, not a legal,
definition of the terms “refugees” and “internally displaced persons” in her Tabeau
Report 3.”% Thus, every person residing in 1997-1998, in a municipality different
from the one where they resided in 1991 was characterised by Ewa Tabeau as an

»"8 and any person residing abroad in 1997-1998 who

“internally displaced person
lived in BiH in 1991 was characterised by Ewa Tabeau as a “refugee”.’®® The
Chamber notes that Ewa Tabeau included in the category of “refugees” persons
already residing abroad — even temporarily — in 1991 and considered that,
independent of the date on which the persons left BiH, they had not returned to BiH
prior to 1998, potentially because of the conflict.”®” Ewa Tabeau said that the choice
of the terms “refugees” and “internally displaced persons” was explained by the fact
that the objective of Tabeau Report 3 was to measure the consequences of a conflict
on the population movements in a given territory and that more neutral terms such as
“internal migration” or “external migration” failed to capture the connection between

such movements and the conflict.”®®

339.  While indicating that she had not taken into account the potential causes of the
population movements between 1991 and 1997-1998, Ewa Tabeau stated that the
typical causes of migration, such as employment, housing or education, did not factor
in during the conflict and that the observed phenomenon of migration she described as
“very unusual” was attributable to the conflict in BiH.”® During her testimony, Ewa
Tabeau also relied on the data in the database on the refugees and displaced persons
established jointly by the UNHCR and the government of Bosnia-Herzegovina in

1999 and 2000%° which were used to provide context for her statistical analysis.’*

340. Ewa Tabeau then calculated the ethnic distribution of all the persons identified

as “internally displaced persons” and “refugees”, that is 61,487 persons out of the

"8 p 09836, pp. 24 and 25; Ewa Tabeau, T(F), pp. 21484, 21485 and 21504.

8 p 09836, pp. 10 and 11; Ewa Tabeau, T(F), pp. 21502-21505, 21530-21534.

8 p 09836, p. 10; Ewa Tabeau, T(F), pp. 21502, 21502-21504, 21533 and 21534.

"8 p 09836, pp. 9, 11 and 24; Ewa Tabeau, T(F), pp. 21502-21505.

"87'p 09836, pp. 9, 5 and 24; Ewa Tabeau, T(F), pp. 21502-21505. See also in this respect pages 77 to
87 of Tabeau Report 3, inasmuch as they provide additional details concerning the statistical use of
persons residing abroad.

88 Ewa Tabeau, T(F), pp. 21929 and 21930.

8 p 09836, pp. 10, 11 and 34; Ewa Tabeau, T(F), pp. 21548-21551, 21556 and 21557.

0 p 09836, pp. 4, 5 and 91-93; Ewa Tabeau, T(F), pp. 21469.
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sample of 142,204 persons analysed and concluded that 43.4 % were Muslims,
25.6 % Croats, 23.8 % Serbs and 7.3 % a different ethnicity.”*?

341. Ewa Tabeau estimated the minimum number of “internally displaced persons”
and “refugees” originally from “Herceg-Bosna” to be 61,487 but stated that the figure
of 101,107 constituted a more thorough estimate of this population, whose precise
number remained unknown.”®* Relying on the “proportional” method, Ewa Tabeau
then applied the observed ethnic distribution in the sample of 61,487 persons
representing the minimum number of “internally displaced persons” and “refugees”
originally from Herceg-Bosna to the sample of 101,107 persons constituting, in her
view, a more thorough estimate of this population.”®®

342. Lastly, Ewa Tabeau estimated that the total number of refugees” and
“internally displaced persons” in all of BiH amounted to 1,306,377 persons.796 Ewa
Tabeau concluded that non-Croats — Muslims, Serbs and others — were the ones most
affected by the conflict inasmuch as they constituted the largest share of the internally

: 797
displaced persons” and “refugees”.”

3. Comparison of Ewa Tabeau’s Report with that of Svetlana Radovanovié

343. The Prli¢ Defence compared Tabeau Report 3 with Section I of the
Radovanovi¢ Report in which Svetlana Radovanovié criticised Tabeau Report 3 and
emphasised the deficiencies of Ewa Tabeau’s sources which contain numerous errors
and resort to unconventional statistical methods for conducting an analysis of this
sort, and in particular, criticised the use of the data matching method and the nature of
the findings of Tabeau Report 3.

! Ewa Tabeau, T(F), pp. 21487, 21552 and 21553.

792'p 09836, pp. 42 to 46; Ewa Tabeau, T(F), pp. 21524-21528 and 21539-21545.

93 p 09836, p. 24.

%4 p 09836, pp. 33 and 47-51.

5 p 09836, pp. 47-51. Ewa Tabeau concluded that the ethnic distribution of the 101,107 “refugees”
and “internally displaced persons” from Herceg-Bosna was as follows: 26,304 Serbs, 40,266 Muslims,
25,147 Croats and 9,391 others.

796 p 09836, pp. 52-54. Ewa Tabeau also applied the proportional method to identify the ethnic make-
up of the “refugees” and “internally displaced persons” within the territory of BiH.

*7'p 09836, p. 34.

8 1D 03110, pp. 8 and 28-32; Svetlana Radovanovié, T(F), pp. 34863, 34864, 34870, 34871, 34880-
34881 and 34918; P 10758, Svetlana Radovanovi¢, T(F), pp. 35088-35093.
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344.  Svetlana Radovanovié indicated that she had never seen an expert report
whose objective was an evaluation of the structure of a population and the number of
refugees and for which the Voter Registers constituted the primary source.”® Svetlana
Radovanovi¢ specifically added that since registration for the Voter Registers was
voluntary, this clearly affected the reliability of that source.®®

345.  Svetlana Radovanovié likewise criticised the corrections made by Ewa Tabeau
to the data from the Census of 1991 and the Voter Registers of 1997-1998, which she
described as “arbitrary” and which, in her view, skewed the sources and made
resorting to the proportional method impracticable, inasmuch as the accuracy of the

sources is a prerequisite for applying this method.®*

346. Svetlana Radovanovi¢ then pointed out a problem in relation to the dates of
the sources used — the Census of 1991 and the Voter Registers of 1997-98 — indicating
that Ewa Tabeau was drawing conclusions about the population movement between
1991 and 1994, even though she admitted that there was no data in existence for the

said period.®®

347. Furthermore, Svetlana Radovanovi¢ criticised the data matching method Ewa
Tabeau used to consolidate data from the Census of 1991 and data from the Voter
Registers for 1997-1998 in order to obtain a single database.®*® Svetlana Radovanovié
considered it wrong, from a methodological standpoint, to match data from two

804 Moreover, as far as

sources which do not contain the same type of information.
determination of ethnicity is concerned, Svetlana Radovanovi¢ pointed out that the
statement of ethnicity at the time of the Census of 1991 was made on a voluntary

basis and that ethnicity remained a subjective criterion. 5%

1D 03110, pp. 8 and 21; Svetlana Radovanovi¢, T(F), pp. 34870-34873, 35011, 35012, 35016 and
35017.

80 gyetlana Radovanovié, T(F), pp. 34875 and 34950.

811D 03110, pp. 23 and 24.

821D 03110, pp. 7 and 8.

803 1D 03110, pp. 28-31; Svetlana Radovanovié, T(F), pp. 35036 and 35037; P 09836, pp. 63 and 94.
The Census of 1991 contained information on the ethnicity and the place of residence in 1991 of the
persons surveyed whereas the Voter Registers contained information on the place of residence of the
voters registered in 1997-1998.

8% 1D 03110, pp. 28-31; Svetlana Radovanovié, T(F), pp. 34910; P 09836, p. 94.

83 gvetlana Radovanovié, T(F), pp. 34910-34914.
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348. Finally, Svetlana Radovanovié strongly criticised Ewa Tabeau’s use of the so-

called “proportion” method.®®

349. According to Svetlana Radovanovi¢, Ewa Tabeau’s findings concerning the
changes in the ethnic structure of the population analysed showcase mistaken
conclusions and are not introduced appropriately.®” In her view, Ewa Tabeau was
unable to demonstrate at what moment between 1991 and 1997-1998 the demographic
changes she observed had taken place but nonetheless concluded that significant
changes had occurred in the ethnic composition of the municipalities of “Herceg-
Bosna” during the conflict from 1991 to 1994, even though she acknowledged that no

data was available for that period.®

350. Insofar as the changes in residence of the persons constituting the population
analysed by Ewa Tabeau are concerned, Svetlana Radovanovi¢ disputed the use of the
terms “refugee” and “internally displaced person”, recalling that there was no
statistical definition for these concepts and that Ewa Tabeau had treated any change in
residence between 1991 and 1997-1998 as a forcible removal without any
consideration to the other sources of migration, such as economic migration. 8°
According to Svetlana Radovanovié, the fact that Ewa Tabeau considered that even
economic migrants prior to 1991 were to be treated as “refugees”, inasmuch as,
without the conflict, persons expatriated and living abroad before 1991 might perhaps
have returned to BiH in 1997-1998, was sheer speculation.® Svetlana Radovanovié
also criticised the overall estimate of the total number of “refugees” and “internally
displaced persons” proposed by Ewa Tabeau for the territory she calls “Herceg-

Bosna” and the territory of BiH as a whole.*"*

4. The Chamber’s Findings Concerning Tabeau Report 3

351. After carefully reviewing the two reports and hearing Ewa Tabeau and
Svetlana Radovanovi¢, the Chamber observes that Tabeau Report 3 provides statistics
on the ethnic composition of the population of eight municipalities of Bosnia and

896 1D 03110, p. 9; Svetlana Radovanovié, T(F), pp. 35086-35093. Svetlana Radovanovié said that the
proportional method was used incorrectly by Ewa Tabeau.

%7 1D 03110, p. 9; Svetlana Radovanovié, T(F), pp. 34907 and 34908.

808 1D 03110, pp. 9 and 14.

89 1D 03110, pp. 9 and 18-19; Svetlana Radovanovi¢, T(F), p. 34948.

810 p 03110, p. 9.
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Herzegovina — Capljina, Gornji Vakuf, Jablanica, Ljubuski, Mostar, Prozor, Stolac
and Vare§ — which form for purposes of Ewa Tabeau’s analysis, the areca she calls
“Herceg-Bosna”,®'? and identifies the minimum number of “internally displaced
persons” and “refugees” originally from these municipalities for the period 1991 to
1998.%% The Chamber likewise notes that Ewa Tabeau drew conclusions concerning
the population movements which took place during the conflict in BiH between 1991

and 1994 8%

352. The Chamber observes that Ewa Tabeau has acknowledged that Tabeau
Report 3 was based on the analysis of information available for the years 1991 and
1997-1998, whereas the Indictment covers a period between November 1991 to April
1994.%1° Her explanation for this was that there were no sources for the years 1991
and 199451

353.  The Chamber also notes that Ewa Tabeau’s use of the term “Herceg-Bosna” in
Tabeau Report 3 does not match the borders of the area commonly referred to as

“Herceg-Bosna”, as more specifically defined in paragraph 22 of the Indictment.?’

354. In addition, the Chamber notes that Ewa Tabeau considered all the changes of
residence between 1991 and 1997-1998 to be forcible displacements yet
acknowledged that she possessed no information on the causes of these
displacements.®® In this regard, the Chamber observes that Ewa Tabeau characterised
as a “refugee” any person changing their country of residence between 1991 and

1997-1998 and as an “internally displaced person” any person changing their place of

811 p 03110, p. 9.

812 p 09836, pp. 1 and 6. “For the purposes of this study, the Herceg-Bosna area is defined as consisting
of the municipalities listed below. Except for Mostar and Stolac, all other municipalities remained
unchanged (pre- and post-war municipalities are the same). Mostar was split into 8 smaller Post-
Dayton municipalities and Stolac in 2”’; Ewa Tabeau, T(F), p. 21467.

813'p 09836, p. 4; Ewa Tabeau, T(F), pp. 21497 and 21498.

814 p 09836, pp. 32 and 33.

815 p 09836, p. 5; Ewa Tabeau, T(F), pp. 21467 and 21468.

816 p 09836, p. 5.

817 p 09836, p. 6; Ewa Tabeau, T(F), pp. 21467; Indictment, para. 22: “According to Article 2 of the 18
November 1991 Decision on the Establishment of the HZ H-B, Herceg-Bosna consisted of the
following municipalities in the territory of BiH: Jajce, KreSevo, Busovada, Vitez, Novi Travnik,
Travnik, Kiseljak, Fojnica, Kakanj, Vare§, Kotor Varo§, Tomislavgrad, Livno, Kupres, Bugojno,
Gornji Vakuf, Prozor, Konjic, Jablanica, Posusje, Mostar, Siroki Brijeg, Grude, Ljubuski, Citluk,
Capljina, Neum, Stolac and parts of Skender Vakuf (Dobreti¢i) and Trebinje (Ravno). By virtue of
Article 4 of the same Decision, the municipality of Zepée was added to Herceg-Bosna in about October
1992.”

818 p 09836, pp. 10 and 11; Ewa Tabeau, T(F), pp. 21950-21953.
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residence within the borders of BiH between 1991 and 1997-1998, despite having no

information whatsoever as to what caused the changes of residency.®*

355. The Chamber observes that both experts admitted it was impossible to
determine the precise dates of the changes in residence of the population or the
reasons for the departures because there are no relevant sources.®”® As a consequence,
the Chamber observes that the periods covered by the sources used in Tabeau Report
3, namely the Census of 1991 and the Voter Registers of 1997-1998, provide data for
the years 1991 and 1997-1998 but none for the period covered by the Indictment.**
Accordingly, the Chamber holds that the use of sources too removed in time from the
temporal scope of the Indictment, the complete lack of information on the dates of the
changes of residency between 1991 and 1997-1998, the underlying reasons explaining
the population movements during this period and the statistical methods Ewa Tabeau

used preclude the Chamber from assigning any probative value to Tabeau Report 3.
Il. Expert Report Admitted through Expert Witness Vlado Saki¢

356. On 1 December 2009, the Chamber admitted the expert report of Viado Saki¢
— who testified on 5 and 6 October 2009 — adduced by the Praljak Defence and
entitled “The War in Bosnia and Herzegovina, 1991-1995, a Socio-Psychological
Expertise”, the objective of which was an analysis of human conduct, specifically in
wartime, and an application of this analysis to the war in BiH in order to better

understand it.%??

357. Once it has (A) provided an introduction to the objectives of this expert report,
the Chamber will (B) explain the reasons why it rejected the factual portions of Expert
Vlado Sakic’s testimony and report as they relate to the responsibility of the Accused
in this Judgement.

A. General Objective of the Expert Report

358.  Analysis of the expert report and testimony by Viado Saki¢ makes it clear that

the objective of his report was to analyse and highlight the difficulties which superiors

819 p 09836, pp. 10 and 11; Ewa Tabeau, T(F), pp. 21929, 21930 and 21950-21953.
820 p 09836, p. 5; Ewa Tabeau, T(F), p. 21552.

81 p 09836, p. 5.

822 3D 03721.
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may encounter in ensuring effective control of their troops.®” Thus, Viado Saki¢
attempted to explain that, within a group,®**particularly during wartime, the members

are difficult to control for several reasons:

— within the same group, several types of personalities may conflict with one another
(leaders, followers, conformists, etc.).? Thus, this would make it very difficult to

control them individually;®?®

— when the group becomes too large,®’

the superior no longer interacts directly with
his subordinates.®?® Thus, the commander, no longer having any real contact with his
soldiers, would no longer control their actions.®?® Moreover, the commanders could
anticipate “negative reactions” from their troops to enemy actions only if they
possessed adequate knowledge in the field of psychology.®*® As most of them would

not, it would be difficult for them to control their soldiers;®*

— the conduct of soldiers rarely stems from orders given by a commander but results
from a social situation and the powerful emotional state in which the soldiers find

themselves.??

359. In his report, Viado Saki¢ then applied these principles generally to the
conflict in BiH, and explained the difficulties which the “political and military
authorities” may have faced in BiH. He thus asserted that, in his opinion, due to the
total lack of readiness for the conflict on the part of the “political authorities”, defence
groups were formed spontaneously, outside of institutional settings. ** These
allegedly comprised volunteers and civilians as well as former JNA personnel, which
a small proportion of criminals may have joined.?** According to Vlado Saki¢, under

823 3D 03721, pp. 16, 22, 29 and 88.

824 The Chamber notes that Vlado Sakic¢ remained very evasive in his definition of the group but finds
that, in most cases, he meant armed groups.

825 3D 03721, p. 16.

826 3D 03721, p. 16.

87 The Chamber observes that Viado Saki¢ does not specify the size at which a group becomes too
large for a commander to have direct interaction with his subordinates.

828 3D 03721, p. 22.

893D 03721, p. 22.

803D 03721, p. 22.

813D 03721, p. 22.

823D 03721, p. 29.

83 3D 03721, p. 88.

843D 03721, p. 88.
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these circumstances, it was impossible for the “political and military powers” in BiH

to establish control over these groups.®®

360. Broadly speaking, the Chamber considers that the Praljak Defence presented
Vlado Saki¢’s expert report as part of its arguments pertaining to the responsibility of
the Accused pursuant to Article 7(1) — ordering — and Article 7(3) of the Statute. The
Chamber observes that Viado Saki¢ concluded in his report inter alia that the groups
described earlier as having committed crimes in BiH were not under the control of

those in power (whether political or military) and were left to themselves.?%

B. Analysis of Issues Related to Vlado Sakié’s Expert Report and Testimony

361. After an analysis of the report, the examination-in-chief and the cross-
examination of Viado Sakié, as well as the documents tendered during his testimony,
the Chamber notes that several problems were brought to the fore mainly during the
Prosecution’s cross-examination that affect Vlado Saki¢’s (1) impartiality and (2) his

own credibility and the credibility and probative value of his report.

1. Problems Related to Vlado Saki¢’s Impartiality

362. The Chamber notes that during Viado Sakié’s testimony in court, the
Prosecution attempted to challenge Viado Saki¢’s impartiality by (a) calling into
doubt the impartiality of the Ivo Pilar Institute directed by Viado Saki¢ and (b) by
directly attacking the impartiality of Viado Sakié himself.

a) Calling into Doubt the Impartiality of the Ivo Pilar Institute Directed by Vlado
Saki¢

363. The Prosecution emphasised that the Institute directed by Viado Saki¢ was a

scientific institute created by the Croatian Government as a vehicle for its ideas and to

837

ensure intellectual support.”*’ To this effect, the Prosecution questioned Viado Saki¢

(i) about the origins of the Ivo Pilar Institute and its ties to the Croatian government

853D 03721, pp. 88 and 89. The Chamber notes that Viado Saki¢ remains quite vague in his expert
report as to what he means by the “political and military authorities in BiH”. The Chamber is thus
unable to determine whether he means the authorities of BiH, the authorities of Herceg-Bosna, the
Serbian authorities or even all these authorities.

856 3D 03721, pp. 88 and 89.

87 Vlado Saki¢, T(F), p. 45693.
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generally and (ii) attempted to demonstrate the ties between the Institute and the

Croatian Intelligence Services.
i.  Origins of the Ivo Pilar Institute and Ties to the Croatian Government

364. According to Viado Saki¢, the Institute was founded at the beginning of the
1990s when Croatia became an independent State.®®® During his testimony, Vlado
Sakié stated that the Ivo Pilar Institute was financed in the same way as all the public
institutes and public universities in Croatia, namely, through the budget of the
Ministry of Education and Science.®* It was therefore, as it is today, a public research
institute.®*® In addition, he indicated that the Institute also received donations from
both Croatian and international institutions and actors as well as from various
foundations and patrons who might have been actors in social, economic or political

life.84

365. Viado Saki¢ stated moreover that the director of the Institute was elected by a
management board, comprised of scholars, which based itself on the opinions of the
Institute’s scientific board.?*> According to Viado Saki¢, all of the candidates were
evaluated by the scientific board.?** He added further that the management board
included members appointed by the Ministry of Education and Science but that that
Ministry did not involve itself with the scientific work of the Institute and did nothing

beyond monitoring whether procedures were followed.®**

ii. Ties between the Ivo Pilar Institute and Croatian Intelligence Services

366. The Prosecution sought to highlight the ties which may have existed between
the Ivo Pilar Institute and certain key figures in Croatian intelligence. Nevertheless,
Viado Saki¢ denied all ties between the IPD®* and the Ivo Pilar Institute.?*® Vlado

Saki¢ denied such ties, despite the fact that certain founding members of the

88 \Vlado Saki¢, T(F), p. 45597.

89 ylado Saki¢, T(F), p. 45601.

80 ylado Saki¢, T(F), p. 45601.

81 ylado Saki¢, T(F), p. 45601.

82 ylado Saki¢, T(F), pp. 45601 and 45602.

83 Vlado Saki¢, T(F), p. 45602.

84 Vlado Saki¢, T(F), p. 45602.

85 The Chamber notes that during Viado Sakic’s testimony, the Prosecution defined the IPD as the
Croatian Propaganda Service, whereas the Accused Praljak asserted that it was the Department for
Information and Psychology Activities — see Vlado Sakié¢, T(F), p. 45698.

88 ylado Saki¢, T(F), p. 45698.
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847

Institute®’ or declared supporters®® were also affiliated with or members of the

IPD.84°

367. In addition to this, the Prosecution presented an article which appeared on 3
May 1996 in the Croatian magazine “Nacional” stating that most of the persons
running the Ivo Pilar Institute in 1996 either worked for or cooperated with the IPD,
inter alia Miroslav Tudman — the chief of Croatian secret services, *° at an
unspecified date but at least as early as 1996 — and Miomir Zuzul.®* The article thus
argues that in February 1996 the Ivo Pilar Institute provided the results of a public
opinion survey concerning an issue in the elections — a survey presented as
confidential and scientific in purpose — to the office of the President of Croatia, as

well as to the Croatian HDZ.8%

b) Calling into Doubt Vlado Sakié’s Impartiality as an Expert

368. The Prosecution likewise sought to demonstrate that there were links between
Viado Saki¢ and the government of Franjo Tudman, as well as his ties with the

Croatian intelligence service.

369. Thus, it appeared that Viado Saki¢ had held posts within the Croatian
government: in 1991, he worked at the Ministry of Justice and Administration of the
Republic of Croatia and was responsible for the enforcement of criminal sentences
until September 1992.%3 In September 1992, he became the Deputy Minister of
Justice in the Republic of Croatia, which made him the “head of the prison system in

Croatia”.?%*

87 The Prosecution cites Josip Jurcevié, in particular, who testified as an expert in history before the
Chamber from 14 to 17 September 2009, who founded the archives of the Croatian Ministry of
Defence and was a member of the delegation for documentary and information activities of the HV
between 1991 and 1992. See Josip Jurcevi¢, T(F), pp. 44723 and 44725.

88 The Prosecution cites Miomir Zuzul, who testified before the Chamber from 6 to 8 May, then from
21 to 22 July 2008; he was a psychologist at the IPD until 1992 (see Miomir Zuzul, T(F), pp. 31050
and 31194) and held various offices within the government of Franjo Tudman during the conflict in
BiH (see Miomir Zuzul, T(F), pp. 27610, 27611, 27718, 27755 and 31053).

89 Vlado Saki¢, T(F), pp. 45692 and 45693.

80 5ee P 11020, p. 2; Vlado Saki¢, T(F), p. 45701; P 11027, p. 1; Vlado Saki¢, T(F), p. 45700.

81p 11027, p. 1; Vlado Saki¢, T(F), p. 45700.

82 p11027, pp. 1 to 3; Vlado Saki¢, T(F), p. 45700.

83 ylado Saki¢, T(F), p. 45683.

84 Vlado Saki¢, T(F), p. 45683.

Case No. IT-04-74-T 129 29 May 2013



2380/78692 BIS

370. Moreover, the Prosecution emphasised the fact that Viado Saki¢ had
collaborated during his scientific career with numerous individuals involved in the
Croatian intelligence services, such as Miroslav Tudman, who was — at an unspecified
date but no later than 1996 — chief of the Croatian intelligence services,®*® Miomir
Zuzul — a psychologist within the IPD until 1992%°° — and also Markica Rebi¢.®*” The
Prosecution pointed out that Rebi¢ had himself been the head of the secret services,

but at an unspecified date.®®

371. Finally, according to an UNPROFOR document prepared on 1 March 1994
describing the Croatian security and intelligence service, Viado Sakié, as an expert
and director of the Ivo Pilar Institute, lent his assistance to the analysis work done
within Croatian intelligence, that is, according to the Prosecution, the Croatian secret

service.®°

2. Problems Related to Vlado Sakié’s Credibility and the Credibility and Probative

Value of His Report

372. During its cross-examination, the Prosecution attacked Viado Saki¢’s report,
more specifically regarding the argument he made concerning the control of troops in
wartime,®®° doing so in order to cast doubt on the report’s credibility as well as of the

credibility of Viado Saki¢.®*

373. The Chamber recalls that Viado Saki¢ said that, in his view, because the
political authorities were completely unprepared for the conflict, defence groups

82 and that, under those

formed spontaneously outside of institutional frameworks
circumstances, it was impossible for the political and military authorities of BiH to

establish control over these groups.®®

374. Viado Saki¢ added that, in reaching that conclusion, he relied on information

regarding the conflict available in the public domain which was relayed by the media,

83 gee P 11020, p. 2; Vlado Sakié¢, T(F), p. 45701; P 11027 , p. 1; Vlado Sakié¢, T(F), p. 45700.
8 Miomir Zuzul, T(F), pp. 31050 and 31194,

87 ylado Saki¢, T(F), p. 45700.

88 Vlado Saki¢, T(F), p. 45700.

89p 11020, p. 4; Vlado Saki¢, T(F), p. 45701.

80 3D 03721, pp. 16, 22, 29 and 88.

81 Vlado Saki¢, T(F), pp. 45740 to 45762.

82 3D 03721, p. 88.

83 3D 03721, pp. 88 and 89.
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and that this information, as well as expert reports he had read on the topic, allowed

him to reach these conclusions.®*

375. During Viado Sakié’s cross-examination, the Prosecution attempted to show
that he lacked any specific knowledge of the facts pertaining to the conflict in BiH
and to do so put to him a sequence of orders issued by the HVO military command.®®®
Thus, when the Prosecution asked Viado Saki¢ whether the different orders of
commanders from the HVO did not go to prove that there was indeed actual control of
the troops, Viado Saki¢ responded by saying that he lacked any knowledge concerning
the background of the war and that he could not therefore comment on the documents
or incorporate them into the theoretical framework he proposed.®®® Similarly, when
the Chamber asked Viado Saki¢ whether the documents tendered by the Prosecution,
which went to show that certain incidents fit the logic of successive orders, would
have changed the conclusions in his report had he been aware of them,®’ Viado Saki¢
answered that he was unfamiliar with the situation being considered or with the

relevant context and that, as a consequence, he was unable to answer the question.®®®

376. It would seem, moreover, that Viado Saki¢ had no knowledge whatsoever
concerning the disciplinary sanctions available within the HVO or how they were
implemented.®®°

taken by the HVO,*® Viado Saki¢ stated that he had not reviewed the political and

When confronted with documents concerning disciplinary sanctions

military decisions taken in Herceg-Bosna.®™*

C. The Chamber’s Findings

377. The Chamber observes that, in cross-examining this expert witness, the
Prosecution succeeded in casting doubt on his impartiality. By bringing to light the
relationship between the Ivo Pilar Institute, which Viado Saki¢ continues to direct, and
Croatia, and likewise between the Institute and the Croatian intelligence services, the

Prosecution succeeded in establishing that close ties united and continue to unite the

84 ylado Saki¢, T(F), p. 45741.

83 ylado Saki¢, T(F), pp. 45741-45744. See P 03019; P 03128; P 03117.
86 Vlado Saki¢, T(F), pp. 45744 and 45745,

87 vlado Saki¢, T(F), p. 45746.

88 Vlado Saki¢, T(F), pp. 45746 and 45747.

89 vlado Saki¢, T(F), p. 45747.

80 p 02595; P 11033; Vlado Saki¢, T(F), p. 45748.

871 ylado Saki¢, T(F), p. 45754.
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witness and the Croatian political authorities. The Chamber recalls that allegations
about Croatia’s role in the conflict in BiH were frequently debated by the parties.
Several witnesses were heard on this topic and numerous documents admitted into the
record. Furthermore, the Chamber recalls that experts must provide expertise that is
objective, impartial and independent, if they are to assist the Chamber in ruling
beyond a reasonable doubt.”? Finally, the Chamber recalls that Viado Saki¢’s expert
testimony concerns an essential issue in this case: superior responsibility. Under these
circumstances, the Chamber must pay particularly close attention to the impartiality of
the expert in question. The Chamber thus finds that the ties between the Ivo Pilar
Institute, Vlado Saki¢, the Croatian Government and the Croatian Intelligence

Services cast doubt onto Viado Saki¢’s impartiality as an expert.

378. Moreover, the Chamber notes that insofar as the very credibility of Vlado
Saki¢ and his expert report are concerned, Viado Sakié’s testimony, his report, the
Prosecution’s cross-examination and the questions by the Chamber all brought out
important gaps. The Chamber once again stresses that the objective of Viado Sakic’s
report, that is, to analyse the challenges to effective oversight of the troops, is a core
issue in determining the responsibility of the Accused under Articles 7(1) — ordering —
and 7(3) of the Statute. The Chamber considers it essential, in studying the difficulties
associated with the effective control of the troops in this case, to take into
consideration the reality of the situation in the HVO command structure in order to
draw conclusions with regard to control of the troops by the Accused. The Chamber
concludes that, as Viado Saki¢ failed to review any document that specifically
addresses the BiH conflict and particularly the documents from the HVO command,
his report addresses the issue of effective troop control theoretically, without any
bearing on the conflict with which the Chamber has been seized. The Chamber

therefore finds the credibility and probative value of the report very weak.

379. Given the doubts in respect of Viado Saki¢’s impartiality, which were brought
to the fore primarily during his cross-examination by the Prosecution, and the absence
of any concrete, practical review by Viado Sakié¢ of the facts pertaining to the conflict

in BiH and control of the troops by the HVO command, as well as the expert’s

872 See “Experts Under Rule 94 bis of the Rules” in the Chamber’s treatment of the evidentiary
standards.
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evasive conduct during cross-examination, the Chamber finds that it is unable to make

use of the said report in the context of this Judgement.

Section 3: Documents Commented on and Tendered through a Witness in
Court and the Documents Admitted By Way of Written Motion

380. In general, the Chamber assigned greater weight to the contents of a document
convincingly explained by a witness than to documents admitted by way of written

motion.

381. Nevertheless, the Chamber did assign some weight to documents not
commented on by witnesses in cases where their contents were corroborated by other
documents, and particularly when they belonged to a cohesive set of documentary
evidence constituting a reliable whole.

382. The Chamber considered all the documentary evidence admitted by way of
written motion and assessed it in the context of the other evidence admitted. In
making its assessment, the Chamber gave specific consideration to the source of the
document, to its author, to the possibility of contradictions with other exhibits and to
the fact that the Parties had contested its authenticity. The Chamber has also
accounted for the fact that the Parties did not have an opportunity to put the document
to the test in court.®”® The Chamber underscores that, in spite of this, the parties did
have the opportunity to present their arguments about the probative value and
relevance of this evidence by means of the written procedure for the admission of

evidence.t”

383. The Chamber recalls that in the “Decision on Praljak Defence Motion for
Admission of Documentary Evidence”, it admitted two items of evidence regarding
the Accused Praljak’s defence of alibi.?”®> The Chamber admitted these two documents
by means of a written motion (1) because they displayed sufficient indicia of

relevance, probative value and reliability, (2) because they went to establishing the

873 See the “Decision on Praljak Defence Motion for Admission of Documentary Evidence”, public, 1
April 2010, para. 92.

8% Written procedure pursuant to Guideline 6 (Prosecution) of the Decision of 29 November 2006 and
of Guideline 9 (Defences) of the Decision of 24 April 2008, pp. 10 and 11.

87% «Decision on Praljak Defence Motion for Admission of Documentary Evidence”, public, 1 April
2010; the admitted exhibits in question: 3D 00686 and 3D 00687.
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defence of alibi as set forth in the Praljak Defence’s Notice of Alibi on 23 October
200787 and (3) because the Chamber held that time constraints justified tendering
these exhibits by way of a written motion rather than through Slobodan Praljak’s
testimony in court.®”” The Chamber nevertheless stresses that, as with all of the
documentary evidence, the two exhibits relevant to the defence of alibi were assessed
in the context of all the evidence admitted into the record, giving due consideration to

the fact that they had not been subjected to cross-examination in open court.

Section 4: Documents Admitted Solely for the Purpose of Testing the
Credibility of Viva Voce Witnesses

384. The Chamber recalls that, in compliance with its Decision of 27 November
2008 in respect of new documents and with the Appeals Chamber Decision of 26
February 2009,%”® a certain number of exhibits were admitted through the Defence
witnesses solely for the purpose of testing the credibility of the said witnesses and
therefore lack probative value outside the Chamber’s assessment of the credibility of

the Witness through whom they were admitted to the record.®

Section 5: Adjudicated Facts Admitted by Judicial Notice

385. The Chamber took judicial notice of 270 facts adjudicated in other cases
brought before the Tribunal that were related to matters at issue in these proceedings,
following Rule 94(B) of the Rules.?®° According to the case-law of the Tribunal, “by
taking judicial notice of an adjudicated fact, a Chamber establishes a well-founded
presumption for the accuracy of this fact, which therefore does not have to be proven

again at trial, but which, subject to that presumption, may be challenged at that

876 “The Accused Praljak’s Notice Regarding Defence of Alibi”, confidential, 23 October 2007.

877 “Decision on Praljak Defence Motion for Admission of Documentary Evidence”, public, 1 April
2010, para. 74.

878 See also “Adoption of Guidelines for Managing the Trial” in the Chamber’s review of the
procedural history (Annex 2).

879 See P02202, admitted solely because it goes to refuting the credibility of witness Zdenko Andabak,
“Order to Admit Evidence Regarding Witness Zdenko Andabak”, public, 27 April 2010; P05880,
which was admitted solely because it goes to refuting the credibility of witness Ivan Beneta, “Order to
Admit Evidence Regarding Witness Ivan Beneta”, public, 7 December 2009.

880 270 adjudicated facts of which judicial notice was taken, derived from Trial and Appeals Chamber
judgements in the following cases: The Prosecutor v. Furundzija, The Prosecutor v. Aleksovski, The
Prosecutor v. Kupreski¢ et al., The Prosecutor v. Blaski¢, The Prosecutor v. Kordi¢ and Cerkez, and
The Prosecutor v. Naletili¢ and Martinovié; see “Judicial Notice” in the Chamber’s review of the
procedural history (Annex 2).
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trial”.®" The Chamber added, however, that the adjudicated facts admitted by judicial
notice pursuant to Rule 94 (B) of the Rules would be examined with all the evidence
adduced during the trial to determine what conclusions might appropriately be drawn

882

from it.™“ Thus, the Chamber carefully reviewed the adjudicated facts in light of all

the evidence adduced in the case, with particular attention to the evidence adduced by

the Defence teams that called into question the accuracy of the facts stated.®

Section 6: Evidence Admitted Pursuant to Rules 92 bis and 92 quater of
the Rules

386. The Chamber rendered several decisions pursuant to Rule 92 bis of the Rules,
granting the motions of the Parties and thus admitted in part or in full 111 statements
or transcripts of testimony pursuant to Rule 92 bis.?*

387. Over the course of the trial, the Chamber recalled that Rule 92 bis of the
Rules® is directed towards “one very special type of hearsay evidence which would
previously have been admissible under Rule 89 (C)”® and that it is settled case-law
that Rule 92 bis (A) rules out the admission of written evidence concerning the “acts

and conduct of the accused as charged in the indictment”®®’

or which go to prove a
crucial aspect of the case.®® The Chamber therefore gave consideration to the

statements admitted pursuant to Rule 92 bis of the Rules inasmuch as they did not

81 Decision of 14 March 2006, para. 10. See also The Prosecutor v. Slobodan MiloSevi¢, Case no. IT-
02-54-AR73.5, “Decision on the Prosecution’s Interlocutory Appeal Against the Trial Chamber’s 10
April 2003 Decision on Prosecution Motion for Judicial Notice of Adjudicated Facts”, public, 28
October 2003, p. 4.

82 Decision of 14 March 2006, para. 11.

83 Decision of 14 March 2006, para. 11; Decision of 7 September 2006, paras 21-26.

84 See in this regard “Presentation of the Prosecution and Defence Cases” in the Chamber’s review of
the procedural history (Annex 2).

885 “Decision on Slobodan Praljak’s Motion to Admit Written Evidence Pursuant to Rule 92 bis of the
Rules”, confidential, 16 February 2010, para. 27.

8C The Prosecutor v. Slobodan Milosevi¢, Case no. 1T-02-54-AR73.2, “Decision on Admissibility of
Prosecution Investigator’s Evidence”, public, 30 September 2002, p. 13. See also The Prosecutor v.
Stanislav Galié¢, Case no. IT-98-29-AR73.2, “Decision on Interlocutory Appeal Concerning Rule 92 bis
(C)”, 7 June 2002, public, (“Gali¢ Decision of 7 June 2002”), para. 16.

87 Gali¢ Decision of 7 June 2002, para. 9. See also The Prosecutor v. Slobodan Milosevi¢, Case no. IT-
02-54-T, “Decision on Prosecution’s Request to Have Written Statements Admitted Under Rule 92
bis”, 21 March 2002 (“Milosevi¢ Decision of 21 March 2002”), para. 22.

88 The Prosecutor v. Sikirica et al., Case no. IT-95-8-T, “Decision on Prosecution’s Application to
Admit Transcripts Under Rule 92 bis”, 23 May 2001, paras 4 and 35. See also the Milosevi¢ Decision
of 21 March 2002, para. 7.
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address a decisive element in the case or as they corroborated material facts in the

case.®®°

388. The Chamber, moreover, admitted seven written statements under Rule 92
quater of the Rules,® recalling in pertinent part that although Rule 92 quater (A)
does not differ fundamentally from former Rule 92 bis (C), inasmuch as it too
requires that two cumulative conditions be satisfied, namely the author of the written
statement or giver of the testimony must be unavailable and the evidence contained
therein must be reliable; the new Rule 92 quater of the Rules in principle allows the
admission of a written statement or a transcript that goes to prove the acts or conduct
of an accused. Rule 92 quater (B) adds, however, that this may be a factor weighing
against the admission of such evidence, either wholly or in part.®* Thus, when
analysing the statements admitted pursuant to Rule 92 quater of the Rules, the
Chamber paid particular attention to the fact that the written statements were admitted

without an opportunity to cross-examine the authors of the said statements.®%?

Section 7: Statements and Testimony of the Accused

389. In accordance with Rules 84 bis, 85 (C) and 89 (C) of the Rules, the Chamber
admitted, heard and assessed evidence from some of the Accused, in the form of (I)
prior statements by various Accused, (I1) statements by the Accused during the trial
proceedings and (I11) their testimony as witnesses in court.

I. Admission of Prior Statements by the Accused

390. According to the case-law of the Tribunal, a prior statement by an accused

may be admitted during trial if it is relevant, has a certain probative value and if all of

89 See as a reference, the arguments regarding procedure in relation to Rule 92 bis of the Rules:
“Presentation of the Prosecution and Defence Cases” in the Chamber’s review of the procedural history
(Annex 2).

890 gee in this regard “The Presentation of the Prosecution and Defence Cases” in the Chamber’s review
of the procedural history (Annex 2). Three were admitted for the Prosecution and four for the Praljak
Defence.

81 «Decision on the Prosecution Motion for Admission of Evidence Pursuant to Rules 92 bis and
quater of the Rules”, public redacted version, 27 October 2006, para. 8.

82 Gali¢ Decision of 7 June 2002, footnote 34, citing judgments of the European Court of Human
Rights; Milosevi¢ Decision of 21 March 2002, para. 7.
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the procedural guarantees and protections were complied with at the time the

statement was taken 5%

391. In this case, the Chamber distinguished between prior statements made during
an investigation where the accused has been heard as a suspect, with the guarantees
provided in Rules 42 and 43 of the Rules, and prior statements by the Accused in
other Tribunal cases on those occasions when the accused were heard as witnesses in
the said cases. The Chamber thus admitted, pursuant to Rule 89 (C) of the Rules, the
prior statement of the Accused Prli¢ taken when he was questioned as a suspect by the
Prosecution during the investigative phase®** and did not admit the prior testimony
before the Tribunal of the Accused Praljak and the Accused Petkovié.®® In these
cases, the Chamber held that, inasmuch as the Accused Praljak and Petkovi¢ were not
duly notified of their option to remain silent, the Chamber could not find that they had
waived this right, and that, under such circumstances, admission of the said
testimonies would have constituted a material breach of the right of the said Accused

to a fair trial.®%

392. The Appeals Chamber, when seized of two appeals lodged by the six Defence
teams against the decision admitting the transcript of the examination of Jadranko
Prli¢,%" held inter alia that the prior statement of an accused could be admitted into
the record even when their fellow accused had not had the opportunity to cross-
examine the accused, principally on grounds that: (1) in theory, there was nothing to
exclude the admission of evidence that did not lead to cross-examination®® and (2)
the evidence going to the acts and conduct of an accused was potentially admissible
but would require corroboration in the event it was to be used to support a guilty

899

verdict.” The appeals were denied.

83 Kvocka Appeals Judgement, para. 128; The Prosecutor v. Milutinovi¢ et al., Case no. IT-05-87-T,
“Decision on Motion to Admit Documentary Evidence”, public, 10 October 2006, paras 43-44.

894 “Decision on Request for Admission of the Statement of Jadranko Prli¢”, public, 22 August 2007;
The Prosecutor v. Prli¢ et al., IT-04-74-AR73.6 “Decision on Appeals Against Decision Admitting
Transcript of Jadranko Prli¢’s Questioning into Evidence”, public, 23 November 2007 (“Decision of 23
November 2007”). See also the Halilovi¢ Decision of 19 August 2005, para. 15.

895 «“Decision on the Admission into Evidence in the Case of Naletili¢ and Martinovi¢”, public, 5
September 2007 (“Decision of 5 September 2007”); “Decision on Prosecution Motion for the
Admission into Evidence of the Testimony of Milivoj Petkovi¢ Given in Other Cases Before the
Tribunal”, public, 17 October 2007 (“Decision of 17 October 2007”).

8% Decision of 5 September 2007, paras 19-22; Decision of 17 October 2007, paras 18 and 20.

87 The Prli¢ Defence lodged an appeal, arguing in the main that the Chamber had not given
consideration to the conflict of interest between Jadranko Prli¢ and his Counsel at the time, and that the
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I1. Statements of the Accused under Rule 84 bis of the Rules

393. An accused who so wishes may, with leave of the Chamber, make an opening
statement in support of his defence. According to Rule 84 bis of the Rules, the
accused is not compelled to take an oath before making his or her opening statement
and the statement of the accused does not give rise to cross-examination or questions
by the Judges of the Chamber.

394. In the case at issue, two of the Accused elected to make a statement under
Rule 84 bis of the Rules. The Accused Prli¢ thus made a statement under Rule 84 bis

8% and the Accused

at the beginning of his defence case, that is, on 5-6 May 200
Praljak twice made statements under Rule 84 bis of the Rules, namely, one at the

commencement of the trial proceedings and one at the beginning of his case.’®

395. The Chamber had the opportunity to rule on the probative value to assign to
the opening statements of the Accused and set out “that an opening statement given
under Rule 84 bis, whether or not it is given under oath, may not be considered as
evidence either, unless the Trial Chamber, in the exercise of its discretionary power,
decides to attach a degree of probative value to it”.°° The Chamber found that a
statement of this kind, even when sworn, would in any event provide substantially

less probative value than testimony presented under Rule 85(C) of the Rules.**

Chamber had erred in finding that the hearing took place under conditions guaranteeing the rights of
the Accused Prli¢; the other Defence teams jointly lodged an appeal on the basis that the impugned
decision infringed on the right of the co-Accused to examine or have examined the witnesses for the
Prosecution, as provided by Article 21(4)(e) of the Statute. See Decision of 23 November 2007, para.
10.

8% Decision of 23 November 2007, para. 55.

89 Decision of 23 November 2007, para. 57. A contrario, the Appeals Chamber observed that it was
not necessary to corroborate evidence which could be cross-examined. See footnote 98 of the Decision
of 23 November 2007, citing the Aleksovski Appeals Judgement, paras 62 and 63.

%0 gee also “Presentation of the Defence Cases” in the Chamber’s review of the procedural history
(Annex 2), concerning the “Decision Regarding Supplement to the Accused Prli¢’s 84 bis Statement”,
public, 12 February 2009.

1 On 27 April 2006 and 4 May 2009.

%92 “Decision on Praljak Defence Notice Concerning Opening Statements Under Rules 84 and 84 bis”,
public, 27 April 2009, pp. 7-11.

%% «“Decision on Praljak Defence Notice Concerning Opening Statements Under Rules 84 and 84 bis”,
public, 27 April 2009, pp. 7-11.
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I11. Testimony of the Accused Praljak and Petkovi¢

396. In accordance with Rule 85(C) of the Rules, an accused who so desires may
appear as a witness in his or her own defence. In this case, while the accused
continues to enjoy certain rights specific to the accused, such as the right to be present
during the examination of other witnesses, under sub-paragraph (d) of paragraph 4 of
Article 21 of the Statute, which guarantees the right of the accused to be present at his

904
|

trial™" or even the fundamental right not to be compelled to testify against himself or

to admit guilt under sub-paragraph (g) of paragraph 4 of Article 21 of the Statute,*®
he is at the same time subject to certain restrictions and obligations incumbent on a
witness,*® namely (1) the accused must take an oath before giving evidence®® and
may face prosecution if he does not tell the truth,’®® (2) he is to be examined by the
party calling him in the courtroom, (3) he is to be cross-examined by the other parties
and (4) the Judges of a Trial Chamber may question him.®® The Chamber
nevertheless found that an accused appearing as a witness in his own defence could
not be denied the assistance of Counsel during his testimony,” a finding which the

Appeals Chamber has upheld.®**

397. The Chamber, moreover, specified that the probative value to be assigned to
the testimony of an accused electing to appear as a witness must be assessed during
deliberations in light of the entire record and cannot be made to depend on whether

the accused and Counsel have contact while the accused’s testimony is ongoing.”?

%% 1n principle, under Rule 90(C) of the Rules “A witness, other than an expert, who has not yet
testified shall not be present when the testimony of another witness is given. (...)”. This provision does
not apply to an accused who testifies, who has the fundamental right to be present during the trial and
thus to attend the testimonies of all the witnesses (see further to this effect sub-paragraph (d) of
paragraph 4 of Article 21 of the Statute). See also the “Order on the Mode of Examining an Accused
Pursuant to Rule 85(C) of the Rules”, 1 July 2008, public, p. 5.

%5 «Order on the Mode of Examining an Accused Pursuant to Rule 85(C) of the Rules”, 1 July 2008,
public, p. 5.

%06 “Decision on Praljak Defence Notice Concerning Opening Statements Under Rules 84 and 84 bis”,
public, 27 April 2009, p. 6.

7 Rule 90(A) of the Rules.

%% Rule 91 of the Rules.

%9 Rule 85(B) of the Rules.

19 «Order on the Mode of Examining an Accused Pursuant to Rule 85(C) of the Rules”, 1 July 2008,
public, p. 6; “Order Clarifying the Relationship Between Counsel and an Accused Testifying Within
the Meaning of Rule 85(C) of the Rules”, public, 11 June 2009.

9 «Decision on Prosecution’s Appeal Against Trial Chamber’s Order on Contact Between the
Accused and Counsel During an Accused’s Testimony Pursuant to Rule 85(C)”, public, 5 September
2008, paras 11-12.

%12 «Order on the Mode of Examining an Accused Pursuant to Rule 85(C) of the Rules”, 1 July 2008,
public, p. 6.
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The Appeals Chamber has affirmed that the definitive assessment of the probative
value of testimony obtained in these particular circumstances falls, properly, to the
Chamber that heard the witness.”*®

398. In this case, two Accused elected to testify. Thus, Slobodan Praljak testified
from 4 May to 10 October 2009, and Milivoj Petkovi¢ from 11 February to 11 March
2010.

399. In its Final Trial Brief, the Prosecution argues that the testimony of the
Accused Praljak and Petkovi¢ should carry little weight, as they lied on numerous
occasions and attempted to evade questions on important issues.” The Chamber
nevertheless points out that in the Prosecution’s Final Trial Brief, the testimony of the
Accused Praljak and Petkovi¢ was used extensively in support of certain allegations,
particularly those pertaining to the responsibility of the said Accused.®® The Chamber
found that the testimony of the Accused Praljak and the Accused Petkovi¢ was
credible on certain points, and relied on their testimony in those instances, yet was
hardly credible on others, in particular when the various Accused testified seeking to
limit their responsibility in respect of certain allegations. On those occasions when
their testimony was hardly credible, the Chamber did not accept their testimony

without also drawing conclusions about the responsibility of the Accused.

400. Moreover, as the Prli¢ Defence notes in its Final Trial Brief,%® Article 21
(4)(g) of the Statute provides that an Accused shall not be compelled to testify against
himself or to confess guilt. In that respect, the Chamber drew no conclusions from the
choice of those Accused who elected to exercise their right to remain silent.

Section 8: Corroboration

401. Following the jurisprudence of the Appeals Chamber, the testimony of a

witness concerning a material fact does not by law require corroboration of that

3 The Prosecutor v. Prli¢ et al., |T-04-74-AR73.10 “Decision on Prosecution’s Appeal Against Trial
Chamber’s Order on Contact Between the Accused and Counsel During an Accused’s Testimony
Pursuant to Rule 85(C)”, public, 5 September 2008, para. 17.

%14 prosecution Final Trial Brief, para. 3.

%15 See in particular paras 648-654 of the Prosecution Final Trial Brief for Milivoj Petkovié’s
testimony, and paras 783-787 of the Prosecution Final Trial Brief for Slobodan Praljak’s testimony.

%18 pr]i¢ Defence Final Trial Brief, para. 13.
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fact.”” However, when assessing the evidence, the Chamber closely and carefully
examined the uncorroborated exhibits in the record before drawing factual and legal

conclusions from them prejudicial to the Accused.

402. The Chamber held, moreover, that evidence not subjected to adversarial
argument in court, such as written statements admitted under Rules 92 bis and 92
quater of the Rules, could be taken into account to establish the constituent elements
of the crimes and the modes of responsibility of an accused only if it corroborated or
would be corroborated by other evidence admitted into the record.”® In this regard,
the Chamber refers to the case-law of the Tribunal, whereby a Chamber may not base
a guilty verdict solely or in preponderant part on a single evidentiary exhibit not

subjected to cross-examination.®*°
Section 9: Hearsay Evidence

403. Statements made by a person about events which that person did not observe
first-hand constitute hearsay evidence. It is clear from the Tribunal’s case-law that
hearsay evidence is not inadmissible per se.%?® The Chamber therefore assessed
hearsay evidence on a case-by-case basis, 2! carefully reviewing the reliability,

relevance and probative value of such evidence.**

404. The Chamber notes that the Praljak Defence and the Cori¢ Defence, in their
respective Final Trial Briefs, raise the difficulty of basing a guilty verdict on hearsay
evidence.®® In this respect, the Chamber agrees with them and finds that hearsay
evidence carries less weight than testimony given under oath and contested by the
adverse party.*** Generally, the Chamber gave consideration to hearsay evidence only

insofar as it was corroborated by other evidence admitted into the record. Moreover,

7 Tudi¢ Judgement, paras 535-539; Aleksovski Appeals Judgement, para. 62.

98 Gali¢ Decision of 7 June 2002, p. 9; Halilovié Appeals Judgement, para. 125; Milutinovi¢
Judgement, para. 37; Halilovi¢ Judgement, para. 19.

% The Prosecutor v. Milan Marti¢, Case no. IT-95-11-AR73.2, “Decision on Appeal Against the Trial
Chamber’s Decision on the Evidence of Witness Milan Babi¢”, 14 September 2006, para. 20; The
Prosecutor v. Prli¢ et al., Case no. IT-04-74-AR73.6, “Decision on Appeals against Decision
Admitting Transcript of Jadranko Prli¢’s Questioning into Evidence”, 23 November 2007, paras 53 and
59.

20 Krajisnik Judgement, para. 1190.

%1 The Prosecutor v. Aleksovski, Case no. 1T-95-14/1-AR73, “Decision on Prosecutor’s Appeal on
Admissibility of Evidence”, public, 16 February 1999, para. 15.

%22 K rajisnik Judgement, para. 1190; Brdanin Judgement, para. 28.

%28 Cori¢ Defence Final Trial Brief, paras 12 to 14; Praljak Defence Final Trial Brief, paras 37-39.
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the Chamber decided not to rely on evidence that could be characterised as hearsay

whose source is unknown.%?

Section 10: Documents Disputed by Certain Parties, Being Considered

“Forgeries”

405. The Chamber notes that the Stoji¢ Defence,**® the Praljak Defence,’ the
Petkovi¢ Defence®® and the Cori¢ Defence®® disputed the authenticity of certain
documents admitted into evidence, arguing that these items of documentary evidence
were “forgeries”. The Cori¢ Defence argues more specifically that the Chamber was
clearly obligated to give consideration to these arguments in its assessment of these
exhibits, particularly those which were not put to witnesses but admitted by way of
written motion.*® In this regard, the Chamber wishes to state that it did in fact give
consideration to the Parties’ various arguments concerning the disputed, allegedly
forged documents and assessed this documentary evidence with the greatest of care
when analysing the facts as well as the responsibility of the various Accused,

especially in light of all the relevant evidence admitted into the record.

%2% Brdanin Judgement, para. 28.

2% Krajisnik Judgement, para. 1190.

926 Stoji¢ Defence Final Trial Brief, paras 543-547 concerning 4D 00641.

%7 praljak Defence Final Trial Brief, paras 104-112 concerning P 06937.

928 petkovié Defence Final Trial Brief, paras 482-495, specifically concerning P 06038 and P 09895.

%9 Cori¢ Defence Final Trial Brief, paras695-709, specifically concerning 4D 02041,
P 03179/P 03666, P 03220, P 03216, P 03630, P 03345, P 03551, P 02706, P 05376, P 03668, P 03665,
P 03670 and P 03659.

%0 Cori¢ Defence Final Trial Brief, para. 709.
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CHAPTER 3: THE CREATION, DEVELOPMENT AND ORGANISATION OF
THE COMMUNITY AND THE REPUBLIC OF HERCEG-BOSNA

Heading 1: The Creation of Herceg-Bosna: Background

406. The facts alleged in the Indictment took place within the context of the
dissolution of the former Yugoslavia, on those parts of the territory of the
RSBiH/RBIH claimed as part of Herceg-Bosna. The Indictment places the date of the
beginning of the criminal events, and particularly the birth of the joint criminal
enterprise, on 18 November 1991, the date on which the Croatian Community of
Herceg-Bosna (HZ H-B) was proclaimed.®** The Chamber therefore considers that, in
order to better grasp the allegations against the various Accused, it is important to
analyse all the evidence relating to the context and events which led to the
proclamation of the HZ H-B on 18 November 1991.

407. In order to fix the chronology of the events leading to the proclamation of the
HZ H-B on 18 November 1991, the Chamber has examined the relevant documents as
well as the testimony of viva voce Witnesses Zdravko Batini¢, Milivoj Gagro, Peter
Galbraith, Stiepan Kljui¢, Josip Manoli¢ and Adalbert Rebi¢. The Chamber has
likewise given consideration to the written statement of Witness AR, admitted under
Rule 92 quater of the Rules, and to the transcript of Ciril Ribici¢’s testimony in the
Kordi¢ and Cerkez Case, admitted under Rule 92 ter of the Rules, and to his
courtroom testimony in this case. Moreover, the Chamber has examined the viva voce
testimony of Robert Donia, William Tomljanovich and Josip Jurcevié¢, all three expert
historians, and analysed their respective expert reports admitted into the record,
although it must be recalled that the report of Josip Jurcevi¢ was admitted into the

record only in part.”*

%! Indictment, paras 1 and 15.

%2 The Chamber admitted only in part the report of expert witness Josip Jurcevié: the cover page, the
table of contents, the introductory remarks, chapter 4 of Part I, Part 1l and chapters 1 to 6 of Part Il1. In
this regard, see the “Order on Admission of Evidence Regarding Expert Witness Josip Juréevic”,
public, 6 October 2009 and the “Decision on Praljak Defence Motion for Reconsideration or
Alternatively for Certification to Appeal Order on Admission of Evidence Regarding Witness Josip
Jurcevi¢”, public, 9 November 2009.
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408. During the trial, in their final trial briefs and at closing arguments, the defence
teams contested the significance of some of the events mentioned in this section.**
The Chamber heard and has taken these claims into consideration. However, on those
occasions when the significance of the events and the manner in which they were
construed by the parties might have an impact on the criminal responsibility of the
Accused, particularly as to whether there was a JCE or whether the Accused
participated in the said enterprise, the Chamber considered it more appropriate to
address these events in the parts concerning the responsibility of the Accused. This
part is thus strictly historical and brief, and relates to points not posing major
challenges in respect of their veracity. For this reason the Chamber will not mention
here, for example, the grounds and justifications underlying the creation of the HZ H-
B, since they are more suitably placed in our review of the ultimate purpose of the

possible joint criminal enterprise.

I. Birth of the HDZ-BiH and Victory of the Nationalist Parties in the
First Multi-party Elections in BiH — 1990

409. On 18 August 1990, HDZ-BiH opened its constituent assembly in Sarajevo,***
in which many Croatian key figures took part, including Josip Manoli¢, the Croatian
Prime Minister, Gojko Susak, Minister for the émigré community,**> Miljenko Zadar,
General Secretary of the HDZ, and Davor Perinovi¢, who would be elected the first
President of HDZ-BiH at the conclusion of the constituent assembly, with the support
of the Zagreb HDZ.%*® The purpose of the assembly was to assist the Croats of Bosnia
and Herzegovina to establish a political party functioning “in harmony with the
[Zagreb] HDZ”**" which won the multi-party elections in Croatia in mid-April and in
early May 1990.%%® The constituent assembly of the HDZ-BiH approved the party’s
founding statute, emphasising its ties to the Zagreb HDZ, and indicating in Article 4

%33 See for example the Cori¢ Defence Final Trial Brief, paras 73-75; Stoji¢ Defence Final Trial Brief,
paras 13-15 and 186; Slobodan Praljak, T(F), pp. 39612-39615; Closing Arguments of the Prli¢
Defence, T(F), p. 52308; Closing Arguments of the Stoji¢ Defence, T(F), p. 52408; Closing Arguments
of the Praljak Defence, T(F), pp. 52506 and 52507.

%% Stjepan Kljui¢, T(F), p. 3822.

%5 Gojko Susak later became Minister of Defence of Croatia; see 3D 00300; P 00910; P 02441, p. 1.

%6 Stjepan Kljui¢, T(F), pp. 3822-3825, 3838 and 3839. The Chamber notes that according to Stjepan
Kljuié, Mate Boban was not present at the constituent assembly on 18 August 1990; 3D 03720, p. 70.
il Stjepan Kljui¢, T(F), pp. 3823 and 3824. The Chamber will use the term “Zagreb HDZ” to denote
the HDZ of Croatia or “united HDZ [organisation whose seat is] in Zagreb” following the terms
employed by Witness Stjepan Kljuic¢ as well as in the “Statute” of the HDZ-BiH: P 00013.
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that it should be considered a “constitutive part of the united HDZ organisation whose
seat is in Zagreb”.” According to Witness Stjepan Kljui¢, a founding member and
future president of the HDZ-BiH,*° who was present on 18 August 1990, the
“national interests” of the Croats of Bosnia and Herzegovina and those from Croatia
were essentially similar during this period.*** Subsequent versions of the HDZ-BiH
statute, adopted in 1993 and again in 1994, restated that the HDZ-BiH formed part of
the Zagreb HDZ.%*

410. On 16 September 1990, at a meeting in Sarajevo, the Presidency of the
Executive Board of the HDZ-BiH appointed Stjepan Kljui¢ to the post of interim

Party President, replacing Davor Perinovi¢.**®

411. The first elections in RSBiH took place on 18 November and 4 December
1990.%* In these elections, the HDZ-BiH and the SDS took 44 and 72 seats
respectively out of the 240 seats in the RSBiH Parliament.*”® In the wake of these
elections, Stjepan Kljui¢ became President of the HDZ-BiH and held the post until
February 1992.%4

I1. Croatia’s Declaration of Independence — 25 June 1991

412. Following a 19 May 1991 referendum, the Assembly of the Republic of
Croatia proclaimed the independence of Croatia on 25 June 1991, with its entry into
effect delayed by three months.** In a decision on 8 October 1991, the Assembly of

the Republic of Croatia ratified Croatia’s declaration of independence and

%8 Josip Jurdevi¢, T(F), pp. 44733 and 44734; 3D 03720, p. 48.

%9 p 00013, p. 2; P 09536, p. 20; Stjepan Kljui¢, T(F), pp. 3823-3825; Milivoj Gagro, T(F), pp. 2756
and 2815; Zdravko Batini¢, T(F), p. 34315; 1D 02699, p. 2, Article 4.

%0 Stjepan Kljui¢, T(F), pp. 3826, 3830 and 3831; P 09617; Milivoj Gagro, T(F), p. 2677; P 09536, pp.
20 and 21; 3D 03720, p. 70.

%1 Stiepan Kljui¢, T(F), pp. 3823 and 3824.

%2 7dravko Batini¢, T(F), pp. 34315-34316 and 34333; 1D 02699, p. 2 Article 4; 1D 02700 Article 4;
1D 02701, Article 3.

3 Stjepan Kljui¢, T(F), pp. 3826, 3830 and 3831; P 09617; Milivoj Gagro, T(F), p. 2677; P 09536, pp.
20 and 21; 3D 03720, p. 70.

%4 Stiepan Kljui¢, T(F), p. 3835.

%5 Stjepan Kljui¢, T(F), pp. 3835 and 8057; 1D 00913, p. 11; Josip Juréevi¢, T(F), p. 44859; 3D 03720,
pp. 68 and 70.

%8 Stiepan Kljui¢, T(F), pp. 3839, 3885 and 3886; 3D 03720, p. 70.

%7 3D 01085; Decision of 14 March 2006, Adjudicated Fact no. 20 (Kordi¢ Judgement, para.
462); Josip Jurcevi¢, T(F), pp. 44739 and 44740; 3D 03720, p. 51.

Case No. IT-04-74-T 145 29 May 2013



2364/78692 BIS

acknowledged the right to sovereignty of the other republics of the SFRY, pursuant to

the principle of reciprocity, provided they were not at war with Croatia.**®

I11. Events of August 1991: Meeting of the HDZ-BiH Main Board
Concerning the Grouping of Croat-Majority Municipalities,
Implementation of a “Special Plan” in the Event of an Attack on the
Croatian People and Proclamation of a State of Emergency by the
HDZ

413. On 6 August 1991, the Main Board of the HDZ-BiH, meeting in Prozor,
decided to adopt the proposal to create regional entities of the HDZ-BiH, as
previously studied during a 31 July 1991 meeting of the Presidency of the HDZ-BiH
chaired by Mate Boban.**® The minutes of the meeting of 6 August 1991 reflect the
HDZ-BiH’s support for the sovereign, indivisible nature of Bosnia and
Herzegovina.®® During the meeting, the HDZ-BiH asserted that the “Croatian people”
found itself in a state of war, was subjected to direct occupation by Serbia,*** and had
made plans, in the event of an attack on the Bosnian Croats by supporters of Greater

Serbia or any other party, to implement a “special plan”.*?

414. Pursuant to the 6 August 1991 decision by the Main Board of the HDZ-BiH,**
the Presidency of the HDZ-BiH decided, on 23 August 1991, to set up municipal
councils in eight regions, including Herzegovina, which consisted of 18
municipalities.®* The purpose of this organisation was to connect the municipal
councils of the HDZ-BiH, this being, according to the decision, the condition

precedent to the territorial and political unification of the Bosnian Croats.>>®

%8 3D 01085; Adalbert Rebié, T(F), pp. 28337 and 28338; 4D 01233.

9 Decision of 14 March 2006, Adjudicated Fact no. 47 (Kordi¢ Judgement, para. 472 (a)); P 00047,
pp. 1 and 7; Stjepan Kljui¢, T(F), pp. 3881-3883; P 00044, p. 2.

%0 'p 00047, pp. 7 and 8.

%1 p 00047, pp. 4 and 7. On the troubling situation of the Bosnian Croats and the need to mount
protection for them due to the lack of action by the Sarajevo government, see: Stjepan Kljui¢, T(F), pp.
4075-4077, 4098-4100, 4104, 4105, 4112, 4120, 4127, 4128 and 4131; P 00041; P 00042, pp. 2 and 3;
P 00052.

%2 Decision of 14 March 2006, Adjudicated Fact no. 47 (Kordi¢ Judgement, para. 472 (a)); P 00047,
pp. 7 and 8.

%3P 00047, pp. 4 and 7.

%4 P 00050. The Chamber notes that the eight regions are: Travnik, Herzegovina (comprising 18
municipalities), Sarajevo, Doboj and Zenica, Banja Luka, Biha¢ and Kladu$a, Posavina and Tuzla.

3 p 00050; Stjepan Kljui¢, T(F), pp. 3892-3894.
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415. On 26 August 1991, the HDZ-BiH decreed “a state of emergency within the
HDZ-BiH because of Serb aggression and stated that the HDZ municipal boards

should be linked to each other in a unified system of defence”.*®

IV. Creation of a Crisis Staff in Three Regional Communities by the
HDZ-BiH — 18 September 1991

416. On 18 September 1991, the Security Council of the HDZ-BiH, at the time
renamed the HDZ-BiH Crisis Staff, was headed by Stjepan Kljui¢, with Mate Boban
as vice president.* Its members included inter alia Bruno Stoji¢,**® described by
Witness Stjepan Kljui¢ as the Assistant Minister of Police for Finance.”™ The crisis
staff was responsible for the defence of the Croatian population of Bosnia and
Herzegovina and for arms procurement, from Croatia in particular.®® Crisis staffs
were to be created without delay in three regional communities of the HDZ-BiH: in
Herzegovina, in Posavina and in Travnik.”" In the event of an armed conflict in any
Croat-majority territory, the crisis staff was to assume all of the duties of the local
authorities within the municipalities constituting the regional community
concerned.”® At the close of the HDZ-BiH security council/crisis staff meeting on 18
September 1991, a decision was taken to create a commission responsible for
“cantonisation”, tasked with carrying out the administrative reorganisation of the

municipalities of BiH.%®

%6 Decision of 14 March 2006, Adjudicated Fact no. 46 (Kordi¢ Judgement, para. 472 (b)).

%7p 00058, p. 1.

%8 Decision of 14 March 2006, Adjudicated Fact no. 48 (Kordi¢ Judgement, para. 472 (c)); Stjepan
Kljui¢, T(F), pp. 3898, 4137, 4138, 7961 and 7962; P 00058, p. 1: P 00056, p. 1.

%9 Stjepan Kljui¢, T(F), p. 3897.

%0°p 00058, p. 1; Stjepan Kljui¢, T(F), pp. 3898-3900 and 7964.

%! Decision of 14 March 2006, Adjudicated Fact no. 48 (Kordi¢ Judgement, para. 472 (c)); P 00058, p.
2.

%2 p 00058, p. 2.

%3 p 00058, p. 3; Stjepan Kljuié, T(F), pp. 3901, 3906, 3977 and 3978; see also 1D 00486, pp. 1 and 2,
Finding 4.
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V. Events of October 1991: Parliament Declares BiH Sovereign and
the Serbian Deputies Create an Assembly of the Distinct Serbian

Nation

417. In mid-October 1991, the RSBiH Assembly published a document, entitled
“memorandum”, emphasising that, under the Constitution of the RSBiH, the RSBiH

was a sovereign democratic state in which all citizens were equal.*®*

418. The Chamber heard expert historian Josip Jurcevi¢ explain that, several days
later, the Assembly discussed a proposal by the members of parliament from the SDA
and the HDZ-BiH regarding the future organisation of the Yugoslav community,
against which Mom¢ilo Krajisnik and the SDS deputies expressed impassioned
opposition.®®® They left the Assembly and the proposal was adopted in their absence.
Consequently, on 24 October 1991, the deputies from the SDS and from the Serbian
Renewal Movement in the RSBiH Assembly, who had been elected in the elections of
1990, founded their own assembly, which asserted jurisdiction over the areas of
RSBiH territory controlled by the Serbs.*®® According to Witness Josip Jurcevié, in a
decision on 1 November 1991, the RSBiH Constitutional Court declared that the
Serbian assemblies and associations in RSBiH were anti-constitutional and

unlawful.%’

VI. Joint Meeting of the Crisis Staffs of the Regional Communities of

Herzegovina and Travnik — 12 November 1991

419. On 12 November 1991, the crisis staffs of the Herzegovina and Travnik HDZ-
BiH regional communities convened a meeting in Grude, chaired by Mate Boban,
Vice-President of the HDZ-BiH, and Dario Kordi¢, President of the Crisis Staff of the
community of Travnik, during which they expressed their intent to create an entity
that would unify both regional communities and which would be called Herceg-

Bosna. %8 After the meeting, the two crisis staffs produced a document entitled

%4p 03720, p. 69.

%5 p 03720, p. 69.

%5 Josip Juréevié, T(F), p. 45025; 3D 03720, pp. 69 and 70.

%7 Josip Juréevié, T(F), pp. 45025 and 45026; P 10985.

%8 Decision of 14 March 2006, Adjudicated Fact no. 51 (Kordi¢ Judgement, para. 472 (d)): P
00071/1D 00487, p. 3; P 00069; P 09545, p. 10; Milivoj Gagro, T(F), pp. 2684-2686 and 2809-2811.
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“Conclusions”, stating that, in the wake of meetings on 13 and 20 June 1991 in
Zagreb,%g on 15 October 1991 in Grude, on 21 October 1991 in Busovaca, and on 12
November 1991 in Grude, the Croatian people was to fulfil its “centuries-old dream”

of creating a Croatian State through the implementation of an active policy.*”

VIIl. Proclamation of the Croatian Community of Herceg-Bosna (HZ
H-B) — 18 November 1991

420. On 12 and 18 November 1991, two parallel institutions were created in BiH,

namely the Croatian Community of Posavina in Bosanski Brod and the HZ H-B.*"*

421. The decision of 18 November 1991, signed by Mate Boban, President of the
HZ H-B, provided that the “representatives of the Croatian people” had created the
HZ H-B “on the basis of the freely expressed will of the Croatian people in Bosnia-

» 972 as a political, cultural, economic and territorial entity

Herzegovina
(“Podrucja”).’”® The preamble to this decision stated that the HZ H-B had been
founded by the democratically elected representatives of the Croatian people.”” Ciril
Ribici¢ explained that the representatives of the Croatian people were actually elected
during the elections for the Assembly and the Presidency of the RSBiH in November

1990.9

422. However, he recalled that the Assembly and the Presidency of the RSBiH
included proportional representation for all of the nationalities present in RSBiH,
which was not the case in the HZ H-B.%"® In fact, the HZ H-B consisted solely of

%9 p 00068, pp. 1 and 52; P 00071 and 1D 00487, para. 1.

%70 p 00071/1D 00487, para. 1; P 00069; P 09545, p. 10; Milivoj Gagro, T(F), pp. 2684-2687 and 2809-
2811.

971 Robert Donia, T(F), pp. 1812 and 1813; P 00302/P 00078; P 09276, p. 4; 3D 03720, p. 71.

%72 p 09545, p. 10; P 00081.

93P 00302/P 00078; Robert Donia, T(F), pp. 1807, 1812 and 1813; Stjepan Kljui¢, T(F), p. 3923; P
09536, pp. 31 and 32; P 08973, p. 7; Decision of 14 March 2006, Adjudicated Fact no. 58 (Kordié
Judgement, para. 472 (e)); P 09276, p. 4; 3D 03720, pp. 71 and 78; 3D 03566, p. 13.

7 p 00302/P 00078, p. 1; 1D 08973, pp. 14 and 15.

% p 08973, p. 15. See in this regard Mile Akmadzié, who stated that the HZ H-B was created by the
members of parliament who obtained the highest vote counts in the elections for the Parliament of
Bosnia and Herzegovina in their respective municipalities, Mile Akmadzi¢, T(F), p. 29750; 1D 02225,
pp. 2 and 3. Jadranko Prli¢, President of the HVO HZ H-B, said during an interview granted to the
daily Oslobodenje on 19 March 1993 that the HZ H-B had been created lawfully by individuals elected
in free elections.

%76 p 08973, p. 15.
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Croatian representatives, and as a result it represented, in his view, merely one

segment of the individuals living in HZ H-B territory: the Croats.®’’

423.  During the 39" session of the Supreme State Council of Croatia, also held on
18 November 1991, Franjo Tudman announced that the establishment of the HZ H-B
did not constitute a decision to separate from BiH but a declaration grouping all the

Croatian municipalities of BiH into a single community.®’

424. However, Witness Stjepan Kluji¢, who was President of the HDZ-BiH, and
Witness Milivoj Gagro, an elected official from HDZ-BiH,””® were not invited to the
event proclaiming the new HZ H-B, due to their disagreements with the

“Conclusions” of the 12 November 1991 meeting in Grude.*®

425. As of its creation on 18 November 1991, the HZ H-B consisted of 30

municipalities, including Mostar, its capital.”®
Heading 2: Principal Events Following the Creation of Herceg-Bosna

I. Disputed Creation of the HZ H-B

426. Several days after the proclamation of HZ H-B, on 23 November 1991, the
Government of the RSBiH declared the HZ H-B unlawful;*** on 14 September 1992,
it was declared unconstitutional by the Constitutional Court of BiH.%?

ort Stjepan Kljui¢, T(F), p. 3923; Robert Donia, T(F), p. 1807; P 08973, p. 15; P 00078/P 00302, p. 1; P
09536, pp. 31 and 32; see also 3D 03566, p. 13; in his work, Franjo Gregurié indicates that the HZ H-
B was proclaimed as a political, economic, cultural and territorial entity of the Croats in BiH. Witness
1D-AA, T(F), pp. 28867, 28868, 28876, 29255, 29259, closed session; 1D 02934 under seal, pp. 2 and
12. Witness 1D-AA, a Croat and a member of the HDZ-BiH and the Presidency of BiH for many years,
stated that no one ever voted or even had the opportunity to vote for the establishment of the HZ H-B.
°78 p 00080, pp. 1 and 46.

% Milivoj Gagro, T(F), pp. 2675-2677.

%0 Stjepan Kljui¢, T(F), pp. 3830, 3831, 3925-3929, 3939 and 3940; Milivoj Gagro, T(F), pp. 2688 and
2689; P 09537. See also “Joint Meeting of the Crisis Staffs of the Regional Communities of
Herzegovina and Travnik — 12 November 1991” in the Chamber’s findings in relation to the context
underlying the creation of Herceg-Bosna.

%! Robert Donia, T(F), pp. 1812 and 1813; P 09276, p. 4; P 00302/P 00078, p. 1; P 09536, p. 31; P
08973, p. 7; 3D 03566, p. 13; Decision of 14 March 2006, Adjudicated Fact no. 58 (Kordi¢ Judgement,
para. 472 (e)). A list of the municipalities of the HZ H-B: Jajce, KreSevo, Busovaca, Vitez, Novi
Travnik, Travnik, Kiseljak, Fojnica, Kakanj, Vares§, Kotor Varo§, Tomislavgrad, Livno, Kupres,
Bugojno, Gornji Vakuf, Prozor, Konjic, Jablanica, Posusje, Mostar, Siroki Brijeg, Grude, Ljubuski,
Citluk, Capljina, Neum and Stolac.

%2 p 09536, p. 36.
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427. On 16 November 1992, the UN Security Council confirmed that no entity
unilaterally declared in violation of the principle of the territorial integrity of BiH

would be accepted.®*

Il. Wish to Create a Reunified Croatian People (December 1991-
February 1992)

428. In December 1991, unlike Croatia and Slovenia, BiH’s existence as a state still
lacked recognition at the international level.®® On 27 December 1991, a meeting on
the issue was convened in Zagreb, chaired by Franjo Tudman,*®® with many Croatian

representatives from BiH and Croatia in attendance.’®’

Franjo Tudman announced at
the opening that the purpose of the meeting was to set a “Croatian political strategy,
an overall Croatian policy, including that of the Bosnia and Herzegovina HDZ”.%%®
During the meeting, Stjepan Kljui¢ defended the option of creating a united BiH,
subdivided into cantons.”®® Mate Boban stated that he favoured creating the HZ H-B
as an independent entity which would be joined to Croatia over time.”® At the end of
the meeting, President Tudman criticised the position held by Stjepan Kljui¢ as being
too close to that expressed by Alija Izetbegovi¢; he likewise recalled that the Croats
wanted “Croatian Banovina” to be included in the preamble to the Constitution of
Croatia; finally, he thought that the Muslims might be satisfied with a mini-state

%1 president Tudman did, moreover,

(“statelet”) in the remaining part of BiH.
emphasise that the international community and Europe would accept this solution,
inasmuch as they feared the creation of an Islamic state within Europe.**? He also

declared: “it is time that we take the opportunity to gather the Croatian people inside

%3 p 00505, p.1. On 11 March 1994, the Constitutional Court handed down a decision similar to the
one on 14 September 1992, declaring the creation of the Croatian Republic of Herceg-Bosna null and
void. See P 08060; Robert Donia, T(F), pp. 1814, 1816 and 1817.

%4 p 00752.

%5 Recognition of BiH as an independent State by the international community took place after a
referendum on 29 February and 1 March 1992 in BiH; see in this regard 1D 02934, p. 2. By way of
example, on 7 April 1992, the European Community recognised the independence of BiH, see in this
respect Robert Donia, T(F), p. 1996.

%8 president of Croatia, see, for example, P 00089, p. 1.

%7 p 00089; Stjepan Kljui¢, T(F), pp. 3942 and 3944. In particular, Gojko Susak, Josip Manoli¢, Mate
Boban and Stjepan Kljuji¢ were present.

%8 p 00089, p. 2.

%9p 00089, pp. 9 and 11-12; Stjepan Kljuié, T(F), pp. 3970 and 3972-3973.

%90 p 00089, pp. 17 and 21-23.

%1 p 00089, pp. 31-34, 105-107; Stjepan Kljui¢, T(F), p. 3965.

%2 p 00089, p. 107.
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59993

the widest possible borders””” and asserted that BiH in its then-current state was

hindering the creation of a truly independent Croatia.*®*

429. On 9 February 1992, the Croatian leaders of the HDZ of Croatia and the HDZ-
BiH, meeting in Livno, addressed inter alia the matter of uniting all BiH Croats with
Croatia.*®® At the meeting, it was agreed that HDZ-BiH would present a request to the
Government and Parliament of Croatia for the purpose of obtaining Croatian
nationality for the BiH Croats, as well as the right to vote in elections held by Croatia,

in view of forging an “indestructible thread” between Croats.*®

430. During this period, inside the HDZ-BiH proper, Stjepan Kljui¢ and Mate

7
d, 99

Boban frequently clashe the first favouring an indivisible BiH, the second

favouring territorial autonomy where the Croatian population was in the majority.**®

On 2 February 1992, Stjepan Kljui¢ resigned from the presidency of HDZ-BiH
because, in Franjo Tudman’s own words, “[he] disappeared under Alija Izetbegovi¢’s

fez and the HDZ [BIH] [...] stopped leading an independent Croatian policy”.** 1°%

431. On 15 March 1992, Miljenko Brki¢, one of the political leaders of the HDZ-

BiH, was designated president ad interim of the Party;'%" he was subsequently

1002

replaced after three or four months by Dario Kordi¢,” < who had the same political

leanings as Mate Boban. %

I11. Independence of Bosnia and Herzegovina (March 1992)

432. At the request of the EC, the RSBIH organised a referendum on BiH
independence, which took place on 29 February and 1 March 1992.1%% 64 % of the

%93 p 00089, pp. 33 and 34; Robert Donia, T(F), p. 1791.

9%4'p 00089, p. 99; Robert Donia, T(F), pp. 1790-1793.

%5 p 00117, p. 6; Robert Donia, T(F), p. 1825.

%% p 00117, pp. 6 and 7; P 09536, p. 38; Robert Donia, T(F), p. 1825.

%7 Milivoj Gagro, T(F), p. 2680.

%% Milivoj Gagro, T(E), p. 2679.

%9 p 00134, p. 99.

1000p 00134, pp. 99-101; see also P 00116, pp. 4-5; 1D 02935 under seal, T(F), p. 9191; 1D 02934
under seal, p. 9; Stjepan Kljui¢, T(F), pp. 3991-3993; Milivoj Gagro, T(F), pp. 2690-2691; Zdravko
Batini¢, T(F), p. 34532.

1001 p 10490, p. 2; 1D 01780; 1D 02935 under seal, T(F), pp. 9023 and 9191; Mile Akmadzi¢, T(F), p.
29740; Milivoj Gagro, T(F), pp. 2692-2693.

1002 Milivoj Gagro, T(F), p. 2693.

1003 Milivoj Gagro, T(F), p. 2736.

1004 Decision of 14 March 2006, Adjudicated Fact no. 25 (Kordi¢ Judgement, para. 465); Robert Donia,
T(F), p. 1818.
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registered voters took part, of whom 99% said they favoured independence.®®

1006

Muslims and Croats — the latter strongly encouraged by Franjo Tudman™" — voted

overwhelmingly in favour of BiH’s independence, whereas the Serbs abstained. %"’

On 6 March 1992, BiH declared its independence.*®®

433.  On 7 April 1992, Croatia and the international community recognised BiH.'%%°

As Herbert Okun saw it,*°

from a Yugoslavia then dominated by the Serbs.'®™ On 8 April 1992, Alija

it lay squarely within the Croats’ interest to separate BiH

Izetbegovic¢, President of the Presidency of RBiH, signed a decree to change the name

of the RSBiH, which became the RBiH.%*?

434.  After the results of the referendum and the declaration of BiH’s independence

were announced, the Serbs launched an offensive against BiH.'%*3

IV. Creation of the HVO: Supreme Body for the Defence of the
Croatian People in the HZ H-B (April 1992)

435.  On 8 April 1992, the Presidency of the RBiH adopted a decision proclaiming

an immediate threat of war.'%**

436. That same day, the Presidency of the HZ H-B adopted a decision, signed by
Mate Boban as President of the HVO and the HZ H-B, establishing the HVO as the
supreme body for the defence of the Croatian people in the HZ H-B.2**> On 10 April

1005°p 00132; P 09536, p. 38; 3D 03720, pp. 86 and 87; Josip Jurdevié, T(F), p. 44750; Robert Donia,
T(F), p. 1823.

10% Herbert Okun, T(F), pp. 16950 and 16951; Miomir Zuzul, T(F), pp. 27722-27723.

197 Decision of 14 March 2006, Adjudicated Fact no. 26 (Kordi¢ Judgement, p. 465); 1D 02934 under
seal, p. 2; 1D 02935 under seal, T(F), pp. 9014-9015; P 09536, p. 38; Stjepan Kljui¢, T(F), p. 3999;
Herbert Okun, T(F), pp. 16658 and 16659; Miomir Zuzul, T(F), p. 27722; Robert Donia, T(F), pp.
1823 and 1824.

1008 p 00132; Decision of 14 March 2006, Adjudicated Fact no. 27 (Kordi¢ Judgement, para. 467).

1099 Decision of 14 March 2006, Adjudicated Fact no. 30 (Kordi¢ Judgement, para. 483 (b)); P 00149; P
10356, T(F), pp. 10855 and 10856; Herbert Okun, T(F), pp. 16953 and 16955; Robert Donia, T(F), p.
1996; Josip Juréevi¢, T(F), pp. 44752 and 44753.

1919 Deputy Co-Chairman of the International Conference on the Former Yugoslavia (ICFY) from
September 1992 to May 1993: see Herbert Okun, T(F), p. 16653.

1011 Herbert Okun, T(F), p. 16955.

1012 p 00150, p. 1; 1D 10484, pp. 3 and 4.

1913 Decision of 14 March 2006, Adjudicated Fact no. 25 (Kordi¢ Judgement, para. 465).

1014 1D 01218; P 10484, pp. 3 and 4; P 00150, p. 4.

1015 p 00152/P 00151; Decision of 14 March 2006, Adjudicated Fact no. 64 (Kordi¢ Judgement,
para. 483 (d)); Decision of 14 March 2006, Adjudicated Fact no. 65 (Aleksovski Judgement, para. 22);
P 09545, pp. 14-15; P 09536, p. 37; Robert Donia, T(F), pp. 1830 and 1891; 3D 01113, p. 3; 3D 03720,
p. 78; Milivoj Gagro, T(F), p. 2702.
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1992, Mate Boban, as President of the HVO, issued an order whereby the HZ H-B
ceased to recognise the RBiH Territorial Defence as the military structure of the HZ
H-B, and whereby the HVO alone would thenceforth hold supreme command of HZ
H-B forces.'®*® Under the terms of this order, the HVO constituted the sole legitimate
entity and all other military groups deployed inside the territory of the HZ H-B would
be considered illegal or enemy organisations. " Also on 10 April 1992, Mate Boban,
President of the HVO, ordered that all the crisis staffs or former TOs were to be

01018

immediately renamed municipal staffs of the HV and subordinated to the Main

Staff of the HVO.1%*°

V. HVO Proclaimed the Supreme Executive and Administrative
Organ of the HZ H-B (May 1992)

437. On 15 May 1992, the Presidency of the HZ H-B adopted the “Decision on the
Provisional Establishment of the Executive Authority and Administration in the
Territory of HZ H-B”, signed by Mate Boban, President of the HZ H-B.'%° Article 1
of the Decision stipulates that the HVO shall exercise executive authority throughout
the territory of the HZ H-B.**?* Article 10 designates the town of Mostar as the seat of
the HVO.'%? Also on 15 May 1992, Mate Boban was elected President of the

HVO'? and Jadranko Prli¢ was designated as Head of the Department of Finance.'%%*

VI. Start of Peace Negotiations and the Cutilheiro Plan (February
1992 — August 1992)

438. From 23 February 1992 to August 1992, negotiations about what was called
the “Cutilheiro Plan” took place between the representatives of the Serbs, the Croats,
and the Muslims of BiH, under the auspices of the EC.}*® The Cutilheiro Plan set

forth the principles for a “new constitutional arrangement for Bosnia and

1016 p 00154; Mile Akmadzi¢, T(F), pp. 29725 and 29726.

1017°p 00154; Mile Akmadzi¢, T(F), pp. 29725 and 29726.

1018 >N funicipal Staffs of the HVO”.

1919 5D 04271; Mile Akmadzi¢, T(F), pp. 29727 and 29728.

1020 b 00206.

1021 b 00206, Article 1, p. 1.

1022 p 00206, Article 10, p. 3.

1023 p 09526, p. 7; P09545, p. 15.

1024 00208; P09545, pp. 15 and 16.

1025 p 09536, pp. 40-41; 3D 03720, pp. 99-102; Robert Donia, T(F), pp. 1825 and 1826.
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Herzegovina”. °® These principles envisaged the continuity of BiH while
nevertheless dividing the State into three, non-contiguous territorial entities, based on
the ethnic self-identification of their majority populations, as well as on economic and
geographic criteria.'” The parties accepted the principles of the Cutilheiro Plan,

without however signing an agreement.'%%

439. However, during the period of tri-partite negotiations, the HVO negotiated
politically with the Serbs of BiH over the partition of BiH. On 6 May 1992, the
representatives of the Serbian community of BiH, consisting inter alia of Radovan
Karadzi¢, Momcilo Kraji$nik and Branko Simi¢, and the Croatian Community of BiH,

1029 met without Muslim

represented inter alia by Mate Boban and Franjo Boras,
representatives in the city of Graz in Austria to discuss the future of BiH. % The joint
statement issued by Mate Boban and Radovan KaradZi¢ on 6 May 1992,*%" described
by Mate Boban and Radovan Karadzi¢ as a “peace agreement”, provided for the
territorial division of BiH based on the 1939 borders of Croatian Banovina and called
for a general cease-fire.!>*> However, this division included neither the strip of land

1033

along the banks of the Neretva, near Mostar, nor the town of Mostar,” " the reason

why the parties wanted the EC to arbitrate their respective claims regarding these
regions.’%** The parties ultimately parted ways on 6 May 1992, without signing any

agreement.'%*°

1026 Robert Donia, P 09536, p. 40, reiterating the principles of the Cutileiro Plan.

1027 p 09536, p. 1; P09536, p. 40 and Annex A, Map no. 13; Robert Donia, T(F), pp. 1826 and 1912-
1913.

10281 D 00398, more specifically pp. 7-8; P 09536, pp. 40-41; 1D 02437; 1D 02438; Robert Donia,
T(F), pp. 1826, 1910 and 1912; Witness 1D-AA, T(F), pp. 28948-28949, 29212, 29215, closed session;
Mile Akmadzi¢, T(F), pp. 29406-29407, 29770 and 29773.

1029 \Witness 1D-AA, 1D 02935 under seal, Naletili¢ and Martinovi¢ Case, T(F), pp. 9044, 9047, 9198
and 9199.

1030 p 09536, pp. 44-45; Robert Donia, T(F), pp. 1833-1835; Herbert Okun, T(F), pp. 16663-16664 and
P 00187; Witness 1D-AA, 1D 02935 under seal, Naletili¢ and Martinovi¢ Case, T(F), pp. 9050-9052;
Decision of 7 September 2006, Adjudicated Fact no. 4 (Blaski¢ Judgement, para. 105).

1031 p 00187; Decision of 7 September 2006, Adjudicated Fact no. 20 (Blaski¢ Judgement, para. 105).
1032'p 00187; P 09536, pp. 44-45; P 00192; 1D 02935 under seal, Naletili¢ and Martinovié Case, T(F),
pp. 9203 and 9205; Witness 1D-AA, T(F), pp. 29145-29150, closed session; Herbert Okun, T(F), pp.
16663-16664.

1033 p 09536, pp. 44-45 and Annex, Map no. 14; P 00187.

1034 b 09536, pp. 44-45.

1035 Witness 1D-AA, 1D 02935 under seal, Naletili¢ and Martinovi¢ Case, T(F), pp. 9051, 9053 and
9200-9201. See also 3D 02003, pp. 1 and 6.
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440. As of May 1992, military cooperation was achieved, this time between the
HVO and the ABiH,'%® and against the JNA and the VRS.%’ The cooperation,
continuing into early 1993, led inter alia to supplying the ABiH with weapons and

1038 d 1039

military equipment,™ " with the HVO providing medical ai

441. Also as part of cooperation, on 21 July 1992 Franjo Tudman and Alija
Izetbegovi¢ signed a treaty of friendship and cooperation between Croatia and the
RBiH, proclaiming the HVO as an integral part of the ABiH that was to be

represented within the joint command of the RBiH armed forces.***

VIIl. Negotiations within the Framework of the Vance-Owen Plan
(August 1992 — January 1993)

442. By the spring of 1992, combat on the front lines as well as the failure to

1041 confirmed, in Robert Donia’s view,'%* that the EC

implement the Cutilheiro Plan
was incapable of managing the situation in BiH on its own.'®® Thus, during the
summer of 1992, the EC and the UN joined forces to implement a new negotiating
framework in BiH;'*

Former Yugoslavia (“ICFY”) at the London conference of 26-28 August 1992.1%4°

to this end, they created the International Conference on the

1036 On 23 June 1992, the TO of BiH was renamed “ABiH”, see 4D 01731, para. 117; 4D 00404, p. 1.
1957 Fahrudin Agi¢, T(F), pp. 9225-9227; Zdravko Batini¢, T(F), pp. 34361-34363 and 34453-34455;
1D 03105; 1D 01792; 1D 01693; P 10033, p. 2, para. 4, 1 D 02482; 4D 00624, p. 2; 4D 01700, p. 5;
Slobodan Praljak, T(F), p. 42494; 3D 03724; Slobodan Praljak, T(F), pp. 44556, 44559 and 44560;
Robert Donia, T(F), p. 1999; 4D 00615; 2D 01295, pp. 2 and 3; 4D 00616, pp. 1 and 2; Vinko Mari¢,
T(F), p.48161; 2D 03060; 4D 00476; 4D 00477; 4D 00478; 4D 00908; 4D 00932; 4D 01026;
4D 01048; P 00717, p. 1; 1D 01424; Slobodan Praljak, T(F), p. 40519; 4D 01521; P 00868; P 01402;
Bozo Pavlovié, T(F), pp. 46962-46963; P 01158, p. 19; Herbert Okun, T(F), pp. 16894 and 16895;
Mile Akmadzi¢, T(F), p.29429-29431; 1D 01945, pp. 2 and 3; 1D 02663, p. 22; 4D 00389; Safet
Idrizovi¢, T(F), p. 9908; P 00708, pp. 1 and 2; P 00776, pp. 1 and 2; Safet Idrizovi¢, T(F), p. 9872;
3D 00217; Radmilo Jasak, T(F), p. 48451.

1038 Vinko Mari¢, T(F), pp. 48160 and 48229; 4D 01404. See also Milivoj Petkovié, T(F), pp. 49420-
49425; P 00716, pp. 1 and 2; Witness EA, T(F), p. 24913, closed session; 2D 00577; 4D 00392; 2D
03008, p. 1; 2D 00310; Mile Akmadzi¢, T(F), pp. 29443, 29602-29606 and 29608-29611; 2D 00147
1D 02458; 1D 02292.

19392D 00737; Ivan Bagari¢, T(F), pp. 38955-38957. See also: 3D 03768, pp. 2, 6, 7, 10 and 11; 3D
00708; 2D 00502, p. 3; Mile Akmadzi¢, T(F), pp. 29613-29615; 2D 00705; 2D 00544; 2D 00320; 2D
00325.

1040°p 10481, annex to the letter, pp. 2-4.

1041 p 09536, pp. 40-41 and 46.

1042 History Expert: see P 09536.

1043 p 09536, pp. 41 and 46.

1044 b 09536, pp. 41 and 46.

10%5 1D 02935 under seal, Naletili¢ and Martinovi¢ Case, T(F), p. 9062; P 09536, pp. 46-47. The Co-
Chairmen of the ICFY, acting on behalf of the UN, were, former American Secretary of State Cyrus
Vance, and his deputy, Herbert Okun, and, on behalf of the EC, former British Foreign Secretary Lord
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443. Three delegations took part in the ICFY.** The BiH Serbian delegation
consisted of Radovan Karadzi¢, President of Republika Srpska, Mom¢ilo Krajisnik,
Vice-President of the Republika Srpska, and VRS General Ratko Mladié¢.*® The
primary representatives for the government of the RBiH were President Alija
Izetbegovi¢, Haris Silajdzi¢, Minister of Foreign Affairs, Ejup Ganié¢, and General
Sefer Halilovi¢ (who took part in the conference both as a member of the RBiH
government delegation and as a representative of the ABiH).'**® The BiH Croatian
representatives were Mate Boban, President of the HZ H-B, Mile Akmadzi¢, Prime
Minister of the RBiH (who took part in the conference as a member of the Croatian

delegation despite being a member of the RBiH government),'**

1050

and General Milivoj
Petkovi¢. The President of Croatia, Franjo Tudman, also took part in the
negotiations, and had influence over the BiH Croatian representatives. %" Herbert
Okun testified that although Franjo Tudman was not officially the head of the
Croatian delegation, he was so in fact.’® During the negotiations, Mate Boban told
Herbert Okun on several occasions that he needed Franjo Tudman’s approval before
taking any decisions. ' Moreover, Herbert Okun stated that even though Alija
Izetbegovi¢, Mile Akmadzi¢ and Haris Silajdzi¢ were members of the RBiH
government, Alija Izetbegovi¢ and Haris Silajdzi¢ represented the interests of the
Muslims of BiH,*®* whereas Mile Akmadzi¢ represented the interests of the BiH

Croats.1%>®

444. On 27 October 1992, the Co-Chairmen of the ICFY Steering Committee,
Cyrus Vance and David Owen, presented the three parties with the constitutional

David Owen and the British Ambassador, Peter Hall. Cyrus Vance and David Owen were appointed
Co-Chairmen of the Steering Committee of the ICFY at the London Conference, see P 09536, p. 47;
Herbert Okun, T(F), pp. 16653, 16656 and 16669, 16682.

1046 1D 02888/1D 02889, p. 2; 1D 02890; 1D 02848, p. 2; Mile Akmadzi¢, T(F), pp. 29375, 29376,
29379, 29391, 29392 and 29454-29465.

1047 Herbert Okun, T(F), p. 16671.

10%8 Herbert Okun, T(F), pp. 16671 to 16673.

109 Herbert Okun, T(F), pp. 16673 and 16674.

1050 4D 00830, p. 6; Herbert Okun, T(F), p. 16674.

1051 Herbert Okun, T(F), pp. 16673-16675; P 01325, Kordi¢ and Cerkez Case, T(F), p. 10764.

1052 Herbert Okun, T(F), p. 16675.

1053 Herbert Okun, T(F), p. 16675.

1054 1D 00814, p. 2; 1D 02848; p. 2; 1D 02849, p. 1; 1D 02851, p. 1; 1D 02850. See also on the same
subject (namely, the distinction to draw between a delegation representing the Presidency and a
delegation representing the Muslim part of RBiH or other party): 1D 02664, pp. 13-16; Mile
Akmadzi¢, T(F), pp. 29376-29380, 29386 and 29617-29619.

1055 Herbert Okun, T(F), p. 16839. See also 1D 02849, p. 1; Mile Akmadzi¢, T(F), p. 29390; 1D 02851,
p. 1; 1D 02850.
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principles that were supposed to be included in the future peace plan.*®® While the
Croats and the Muslims of BiH accepted them, they were rejected by the Serbs.'%’
Nevertheless, on 10 November 1992, the representatives of the three parties signed a

cease-fire agreement applicable to the whole of BiH.'%*®

445. The talks proceeded apace, and on 2 January 1993, the Co-Chairmen of the
ICFY Steering Committee presented to the parties an initial proposal for the
agreement known as the Vance-Owen Plan.'®® According to Herbert Okun, this was
meant to lead to peace agreements while preventing the Serbs and Croats of BiH from
constituting their own State within BiH and later uniting with Serbia and Croatia,

respectively, as they were hoping to do.**®

446. The Vance-Owen Plan was based on multi-ethnicity, decentralisation and
democracy.'® It consisted of a constitutional framework, a map of BiH featuring 10

provinces, and military agreements. %%

447. The Plan envisaged the creation of 10 provinces in BiH, each with a local
government led by the representatives of the majority community in the province; it
likewise envisaged that interim governments would be formed in each province,
following the distribution of the population according to the 1991 Census.**®® The
provinces did not enjoy legal personality and were unable to negotiate agreements
with international organisations or third-party States.'%®* Moreover, the provinces
were to be structured in such a way as to form, insofar as possible, geographically
coherent units that gave consideration inter alia to ethnic, geographic and historical
factors, transportation routes and economic viability. > Witness 1D-AA® stated that

105 Herbert Okun, T(F), p. 16911.

1957 Herbert Okun, T(F), p. 16911.

1058 p 00854, p. 3; P 01187, p. 5.

1059p 01187, pp. 1 and 2; P 01391, p. 3; Herbert Okun, T(F), p. 16733; Witness BF, T(F), pp. 25918-
25919 and 25927-25928, closed session; 1D 01521.

10%0 Herbert Okun, T(F), pp. 16731, 16732; P 01116, p. 3.

1061 Herbert Okun, T(F), p. 16749; 3D 03720, pp. 108 and 109.

1062 p 01038, p. 8; Herbert Okun, T(F), pp. 16725 and 16728; P 01047, p. 3; Decision of 14 March
2006, Adjudicated Fact no. 118 (Kordi¢ Judgement, para. 559). Concerning the BiH map depicting 10
Provinces in particular, see P 09852, p. 11 and P 09276, map no. 11; Josip Juréevi¢, T(F), p. 44834. See
also P 01187, p. 1.

1083 p 09852, pp. 16-17; Decision of 14 March 2006, Adjudicated Fact no. 118 (Kordi¢ Judgement,
para. 559); 1D 02935 under seal, Naletili¢ and Martinovi¢ Case, T(F), pp. 9062 and 9063.

1064 01116, Appendix 111, pp. 3 and 4; Herbert Okun, T(F), p. 16731.

1065 p 09852, p. 11. See also the map of the Vance-Owen Plan, P 09276, map 11, page 12.
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1067

each ethnic group was to have three provinces; ' the envisaged tenth province was

the city of Sarajevo, which would constitute a separate district'%®®

1069

with a tripartite

structure, according to Herbert Okun.

448. The Vance-Owen Plan, in addition, required the immediate cessation of
hostilities.*”® According to the military agreements, the parties were to negotiate the
separation of the armed forces according to the borders drawn up for the new
provinces.®* Thus, the Serbian forces of BiH were to regroup in Provinces 2, 4 and
6, the Croatian forces of BiH were to do so in Province 3, and the parties were to
negotiate agreements regarding the deployment of the forces in Provinces 1, 5, 8, 9,
and 10.1972

449. The BiH Croats constituted a majority in three provinces, designated by
numbers 3, 8 and 10 in the Vance-Owen Plan.'®”® Mostar was to be the capital of

Province 8 of BiH.'°* The proposals that came after the Vance-Owen Plan also

included Mostar in the majority-Croatian province.’*”

450. However, based on the map proposed under the VVance-Owen Plan, 29% of the

BiH Croats lived outside of Croatian-majority Provinces 3, 8 and 10.'°"® Thus, as

E,1077

underscored by Witness D the Municipality of Vare§ was placed in a province

under Muslim control, despite having a Croatian majority.'°"®

10% A Croatian member of the HDZ-BiH and the Presidency of BiH for many years: Witness 1D-AA,
see T(F), pp. 28867-28868, 28876, 29259, closed session; 1D 02934 under seal, pp. 2 and 12.

1067 \Witness 1D-AA, 1D 02935 under seal, Naletili¢ and Martinovi¢ Case, T(F), pp. 9062 and 9063.

1088 \vitness 1D-AA, 1D 02935 under seal, Naletili¢ and Martinovi¢ Case, T(F), pp. 9062 and 9063.

1059 Herbert Okun, T(F), p. 16748.

1070'p 09852, p. 22; Herbert Okun, T(F), p. 16756.

1971 p 09852, pp. 12 and 13; Herbert Okun, T(F), p. 16757.

1072 p 09852, p. 13 and p. 19; Herbert Okun, T(F), p. 16757.

1973 Decision of 14 March 2006, Adjudicated Fact no. 120 (Naletili¢ Judgement, para. 19); Decision of
14 March 2006, Adjudicated Fact no. 121 (Kordi¢ Judgement, para. 559); P 01015, p. 13.

1974 1D 00892, p. 26; Bo Pellnas, T(F), p. 19615.

1975 1D 01557; Bo Pellnas, T(F), p. 19619.

1078 Herbert Okun, T(F), p. 17005.

077 Witness DE, Croatian resident of Vares, T(F), p. 15456, closed session.

1978 \Witness DE, T(F), pp. 15507 and 15508, closed session; P 09276, p. 12.
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451. On 2 January 1993, the BiH Croats agreed to the entire Vance-Owen Plan.'%"
The Muslims accepted the constitutional principles*®® but did not sign the military

agreements and rejected the map.'® The Serbs rejected the Plan entirely. %%

VIl Subsequent History of the Vance-Owen Plan; Attempts to
Implement the Principles of this Plan in the Field (January 1993 —
August 1993)

452. In a decision taken on 15 January 1993, Jadranko Prli¢ ordered all the ABiH
units in Provinces 3, 8 and 10, which were declared Croatian under the VVance-Owen
Plan, to subordinate themselves to the HVO within five days.'*® This same decision
instructed all the units of the HVO armed forces based in Provinces 1, 5 and 9,
declared Muslim under the Vance-Owen Plan, to subordinate themselves to the Main
Staff of the ABiH armed forces.’®® The units of the HVO armed forces based in
Kiseljak and in KreSevo were to remain under the command of the HVO Main Staff
until a decision was taken on the definitive status of Province 7.2 The decision was
to be implemented under the responsibility of Bruno Stoji¢, Head of the Department

of Defence.'%%¢

453. That same day, 15 January 1993, pursuant to the decision of Jadranko Prli¢,
Bruno Stoji¢ issued an order to the Main Staffs of the HVO and the ABiH, to the
Ministry of Defence of the RBiH and to the HVO Military Police Administration,'®’
which was to be executed prior to 20 January 1993 at 1900 hours.'®®® Under that
order, all ABiH and HVO units refusing to subordinate themselves to the command of

the Staffs in question, pursuant to the decision of 15 January 1993, were to leave the

1979'p 01187, pp. 1 and 2; P 01391, p. 3; Herbert Okun, T(F), p. 16733; Witness BF, T(F), p. 25928,
closed session. See also 1D 01521; Ray Lane, T(F), pp. 23787 and 23788.

1980 The government of BiH had already accepted the constitutional principles on 18 December 1992:
P 00932, p. 2; Herbert Okun, T(F), p. 16876; P 01187, pp. 1 and 2. See also Radmilo Jasak, T(F), p.
48933.

1981 p 01187, pp. 1 and 2; Mile Akmadzié, T(F), pp. 29379 and 29380.

1082 p 01187, pp. 1 and 2; P 01391, p. 3; Herbert Okun, T(F), p. 16733; Witness BF, T(F), pp. 25918-
25919 and 25927-25928, closed session.

1083 p 01146; P 09545, p. 77; Herbert Okun, T(F), pp. 16769-16771; Christopher Beese, T(F), pp. 3074
and 3075, 5207, 5300.

1084 p 09545, pp. 77 and 78; P 01146. See also P 01197, p. 3.

1085 p 09545, p. 78; P 01146.

1086 p 01146; P09545, pp. 77 and 78.

1987'p 01140; Bruno Pinjuh, T(F), pp. 37341-34344.

1088 p 09545, p. 78; P 01140.
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territories where they were deployed.'%®° Should they refuse to do so, they would be

considered paramilitary units, would be disarmed and have their members placed in

detention.1%%°

it out would be the Chief of the Main Staff and the Chief of the Military Police
1091

Bruno Stoji¢ added in the order that the persons responsible for carrying

Administration.

454.  An order restating the substance of the one signed by Bruno Stoji¢ was sent
out the same day, 15 January 1993, by General Milivoj Petkovié, Chief of the Main

Staff of the HVO, down the chain of command of the HVO Army, and was addressed

to three of the four operative zones of the HVO Army***

1093

— except for Posavina — as

well as to the 1% Mostar Brigade.

455.  On 16 January 1993, the RBiH Minister of Defence, Bozo Raji¢, a Croatian
member of the government, issued an order in language identical to that sent by the
HVO to the Serbian, Croatian and Muslim armed forces; UNPROFOR and the
ECMM in BiH likewise were sent a copy of the order.’®* David Owen stated that
Bozo Raji¢’s order was in fact premature*®

to subordinate itself to the HVO.1%%

and said that the ABiH was not required

456. In correspondence addressed to Alija Izetbegovi¢, Jadranko Prli¢ requested
that effect be given to the subordination orders from the HVO and the Ministry of
Defence of the RBiH, which he said were in compliance with the provisions of the

Vance-Owen Plan.1%’

1089'p 09545, p. 78; P 01140; Bruno Pinjuh, T(F), pp. 37341-34344.

1090 p 09545, p. 78; P 01140; Bruno Pinjuh, T(F), pp. 37341-34344; Slobodan Praljak, T(F), pp. 44063
and 44065.

1091 p 01140; Bruno Pinjuh, T(F), pp. 37341-37344.

1992 The South-East Herzegovina OZ, the North-West Herzegovina OZ and the Central Bosnia OZ (P
01139).

109 p 09545, p. 78; P 01139/P 01156, p. 1. Milivoj Petkovi¢ stated during his testimony that his order
dated 15 January 1993 informed ABiH personnel in Provinces 3, 8 and 10 to subordinate themselves to
the HVO under the terms of a political agreement reached in Zagreb between the ABiH and the HVO,
for the purpose of issuing joint command orders, Milivoj Petkovi¢, T(F), pp. 49889-49891.

1094 p 01150; P 01201. The Chamber notes the difference in dates between the 16 and 18 January
versions but similarity of content, except for a slightly different translation between the two; 1D 01195,
pp. 1 and 2.

10% Herbert Okun, T(F), pp. 16781, 16782; P 01038, p. 68.

10% Herbert Okun, T(F), p. 16782; P 01038, p. 68.

1097'p 01263; Herbert Okun, T(F), p. 16775. The Chamber notes that the contents of page 1 of the letter
(P 01263) make it possible to date this correspondence between 17 and 22 January 1993.
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457. The ABIH did not, however, intend to subordinate itself to the HVO. On 15
January 1993, Enver HadZihasanovi¢, Commander of the ABiH 3™ Corps, specifically
ordered all the ABiH Brigades stationed in the zone of responsibility of the ABiH 3™
Corps to place themselves on highest alert, in order to be able to respond to any attack
by the HVO Army.1098 Likewise, on 16 January 1993, Sefer Halilovi¢, Chief of the
ABIiH Supreme Command, after reminding his troops that the Geneva peace talks
were not yet concluded, ordered them not to subordinate themselves to the HVO in

Provinces 3, 8 and 10.%%°

458. In a letter addressed to Alija Izetbegovi¢ dated 18 January 1993, Mate Boban
and Mile Akmadzi¢ recalled that the HVO decision concerning the pull-back of the
BiH Croatian, Muslim and Serbian armies to their respective provinces took place
pursuant to the order on this subject issued by the RBiH Minister of Defence, Bozo
Raji¢, with their consent, and in accordance with the “Geneva Conference”. 1100
Moreover, Mate Boban and Mile Akmadzi¢ told Alija Izetbegovi¢ that circumstances
were ripe for establishing a joint command over BiH armed forces, that is, between

the ABiH and the HvVO.}%

459.  On 19 January 1993, Alija Izetbegovi¢ voided the order of BoZo Raji¢, the
RBiH Minister of Defence, dated 16 January 1993.'% On 21 January 1993, Bozo

Raji¢ thus suspended execution of his order of 16 January 1993 until such time as the

11
d, 03

Geneva peace talks were finalise which, according to Herbert Okun, was

tantamount to abrogating the order of 16 January 1993.11%4

460. At the same time, in January 1993, clashes between the HVO and the
ABIH™% broke out in several municipalities, including in the municipality of Gornji
Vakuf. 1%

10% 3D 01537, pp. 1 and 2.

10% p 01168; Herbert Okun, T(F), pp. 16774, 17056 and 17057. See also mention made of an order by
Sefer Halilovi¢ but dated 17 January 1993: 1D 01197, p. 3; P 01186; 1D 01195, pp. 1 and 2.

1% 1D 01521; Ray Lane, T(F), pp. 23791-23792.

191 1D 01521; Ray Lane, T(F), pp. 23791-23792.

1192'p 01343 Herbert Okun, T(F), pp. 16776 and 16777; 1D 01195, pp. 1 and 2.

1103 9D 00441; Herbert Okun, T(F), p. 17058-17059.

104 Herbert Okun, T(F), pp. 17058-17059.

1105 p 01325, pp. 1-3, 8-9; 1D 02729 pp. 2 and 3; 2D 00206.

1105 p 01285; Herbert Okun, T(F), pp. 16789 and 16790. See further “Clashes Between the HVO and
the ABiIH on or About 11 and 12 January 1993” and “Attacks of 18 January 1993 in the Municipality
of Gornji Vakuf” in the Chamber’s factual findings with regard to the Municipality of Gornji Vakuf.
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461. Because of the clashes between the HVO and the ABiH, Alija Izetbegovi¢ and
Mate Boban signed a joint statement in Geneva on 27 January 1993, ordering an

immediate halt to the fighting.'"’

Milivoj Petkovi¢ then forbade the HVO units from
mounting attacks against the ABiH."%® According to Herbert Okun, the cease-fire

was never enforced in the field.*'%®

462. At the same time, the negotiations between the three parties concerning the
Vance-Owen Plan were at last able to advance and, on 30 January 1993, the parties
reached agreement on the Plan’s constitutional principles.***® The Muslims, however,
refused to sign the military agreements and rejected the map.***! The Serbs signed the
military agreements,™*? but did not accept the map as proposed.'***

463. After 30 January 1993, the BiH Croats and Muslims attempted to cooperate in
implementing the cessation of hostilities principle established under the VVance-Owen
Plan, doing so through a series of meetings and negotiations in the various

municipalities of BiH.** Following the meetings and negotiations, the BiH Croats

1115

and Muslims signed joint battlefield orders, which included orders for the

cessation of hostilities.*'*®

1197 2D 00093; 4D 00358; Christopher Beese, T(F), p. 5377.

1% 4D 00358.

1199 p 01329; Herbert Okun, T(F), p. 16787.

1110 p 01363; P 01391, p. 2; Herbert Okun, T(F), pp. 16787 and 16789. See also P 01240, pp. 18 and 19
(Document ET-0132-2298).

1111p 01391, pp. 3 and 4. See also 4D 01235; Herbert Okun, T(F), p. 16733; Witness BF, T(F), pp.
25918-25919 and 25927-25928, closed session; P 01240, pp. 18 and 19 (Document ET-0132-2298);
1D 02914, pp. 5 and 6; Mile Akmadzi¢, T(F), pp. 29503-29504.

12 p 01391, p. 4, para. 16.

113 p 01391, p. 3, para. 14.

114 By way of example, according to Witness EA, negotiations regarding the implementation of the
Vance-Owen Plan were held at Kiseljak, between the HVO, the Bosnian Muslims and UNPROFOR, in
the spring and summer of 1993, Witness EA, T(F), pp. 24361 and 24362, closed session; Andjelko
Makar stated that between February and early May 1993, he went to Mostar a total of three times
accompanied by two other officers from the 2" ABiH Corps; there, the two HVO and ABIH
delegations expressed their desire to negotiate the end of hostilities between the HVO and the ABiH in
Central Bosnia and agreed to install a unified command bringing together the HVO and the ABIH,
Andjelko Makar, T(F), pp. 39439, 38456, 38613 and 38614; 2D 01111, pp. 1 and 2. Milivoj Petkovi¢
stated that between April and May 1993, he maintained contact daily with Sefer Halilovi¢, Commander
of the 4™ ABiH Corps and visited the front with him, Milivoj Petkovi¢, T(F), pp. 49528 and 49529.

1115 See P 01709, p. 02259.

1116 See P 02483, pp. 1 and 3-5; P 01950, pp. 1 and 2; Bo Pellnas, T(F), pp. 19475-19482, 19660,
19661; P 01965; P 01980, p. 4; P 01981, pp. 2 and 3; Grant Finlayson, T(F), pp. 18007-18008, 18013,
18128-18130 and 18134; P 02054 under seal, p. 2; 2D 00289; P 02030; Christopher Beese, T(F), pp.
3140-3144; P 01981; Klaus Johann Nissen, T(F), pp. 20415-20417; Witness DW, T(F), pp. 23094-
23096; P 05571; P 02259.
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1117

464. Likewise, between February and early May 1993, coordination bodies™" and

1118

joint commissions™— were created or reinforced in several municipalities, including

Gornji Vakuf and Mostar, by the BiH Croats and Muslims in order to facilitate the

implementation of the peace principles of the Vance-Owen Plan in the field.***°

465.  While this cooperation in the field between Croats and Muslims was taking
place, in March 1993, peace negotiations continued.*?° Once several amendments
were added to the Vance-Owen Plan, on 25 March 1993 Alija Izetbegovi¢ agreed to
sign the three components of the Plan, subject to certain requirements.™?! The most
important changes with respect to the proposal of 2 January 1993 concerned the map
of BiH."?? Under the new version of the Plan, the Serbian forces would regroup in the
direction of Provinces 2, 4 and 6, the HVO would do so in the direction of Province 3,
and the ABiH in the direction of Province 1.1*% Lastly, the HVO and the ABiH were

M7 Eor example, under the joint order of 11 February 1993 issued by Milivoj Petkovi¢, Chief of the

HVO Main Staff, and Safer Halilovi¢, Chief of the ABiH Main Staff, in order to end the conflicts
between the HVO and ABiH, the commander of the Central Bosnhia OZ, Tihomir Blaski¢, and the
commander of the 3 ABiH Corps, were ordered to create a coordinating team tasked with and
responsible inter alia for submitting a joint retreat order, evaluating the situation in pockets of conflict
and identifying the causes and individuals responsible for these conflicts, for conducting investigations
concerning these incidents, for releasing detainees immediately and unconditionally, particularly
civilians, and for submitting a written report the next morning. In this order, Milivoj Petkovi¢ and Sefer
Halilovi¢ likewise instructed the existing coordinating teams, particularly in the area of Gornji Vakuf
and Mostar, to continue to carry out their mission and more specifically instructed the Mostar
coordinating team to focus its activities on the area of Konjic-Jablanica, P 01467; Ray Lane, T(F), p.
23939. See also P 02088; P 02112; Witness DZ, closed session, T(F), pp. 26734 and 26735; 1D 02094,
pp. 1 and 2.

1118 p 01950; P 01965; P 00557; 4D 00557; P 02054 under seal, pp. 2-3; P 02016, p. 4; Bo Pellnas,
T(F), pp. 19485, 19490 and 19755; Grant Finlayson, T(F), pp. 18013-18014.

"19'p 01467; P 02088; P 02112.

1120 gee in particular the signature of an agreement between the Croats and the Muslims regarding the
formation of a provisional government in BiH on 3 March 1993: P 01398, pp. 18-23; Herbert Okun,
T(F), pp.16899-16900. See the discussions on this subject as of 20 January 1993: P 01240, pp. 22-24
(Document ET-0132-2298) and pp. 20 and 24-37 (Document 1D33-0330); Mile Akmadzi¢, T(F), p.
29478; 1D 02853; 1D 02903. See also 1D 01193.

121 The requirements in question are detailed in a separate statement in the Plan, specifically regarding
the halt to the “aggression” and the signature without reservation of documents by the other parties, see
1D 02908, pp. 41-42. See also Herbert Okun, T(F), pp. 16790-16791; 1D 02908, pp.6 and 8-40;
Decision of 14 March 2006, Adjudicated Fact no. 152 (Naletili¢ Judgement, para. 21); P 01804, p. 1;
1D 01822; Ciril Ribici¢, T(F), p. 25617; 3D 00320, pp. 188-189; P 01738; 1D 02890; Mile Akmadzié,
T(F), pp. 29374 and 29484-29486; P 10468, pp. 2 and 3; Radmilo Jasak, T(F), p. 48934.

1122 Thys, Province 5, with a Muslim majority, was provided with a corridor between Provinces 3 and
4, with Croatian and Serbian majorities, respectively, which gave it access to the River Sava.
Moreover, Vare$, Visoko, Breza and a part of Kakanj, initially placed in Province 9 (Muslim majority)
now formed part of Province 7 of Sarajevo, see Herbert Okun, T(F), pp. 16791-16793; IC 00521.

1123 p 01398, p. 30.
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to enter into agreements concerning their redeployment in Provinces 5, 8, 9 and
10 1124

466. The Plan, as proposed on 25 March 1993, included further provisions,
pertaining inter alia to the provisional presidency and central government, to the
structure and responsibilities of the provisional provincial governments established in
each of the provinces, the demilitarisation and establishment of an “international
authority responsible for ensuring freedom of movement” (“International Access
Authority”). UNPROFOR was assigned to supervise the gradual demilitarisation of

the provinces.'** Nevertheless, the BiH Serbs once again rejected the Plan.*!?®

467. On 27 March 1993, Presidents Izetbegovi¢ and Tudman issued a joint
statement in which they proclaimed their support for the new version of the Vance-
Owen Plan.**?" Subsequent to signature of the Plan*?® by the Croatian and Muslim
representatives on 25 March 1993 and the joint statement of 27 March 1993, the BiH
Croats asked Alija Izetbegovi¢ on 2 April 1993 to sign a supplemental statement in
support of the notion that the ABiH was to subordinate itself to HVO command in
Provinces 3, 8 and 10, and the HVO was to subordinate itself to ABiH command in

Provinces 1, 5 and 9; however Alija Izetbegovi¢ never signed this statement. ™%

468.  According to the minutes of the 34™ session of the HVO of the HZ H-B on 3
April 1993, chaired by Jadranko Prli¢c, which Mate Boban happened to be
attending,™*° the HVO set a deadline of 15 April 1993 for implementing the Vance-
Owen Plan pursuant to the so-called “common” statement by Mate Boban and Alija

Izetbegovié on 2 April 1993.1'% The statement, signed by Mate Boban alone,!*

1124p 01398, p. 30.

1125p 01398, p. 30.

1126 Decision of 14 March 2006, Adjudicated Fact no. 152 (Naletili¢ Judgement, para. 21); P 01804, p.
1.

H27'p 01738,

1128 See “Negotiations within the Framework of the Vance-Owen Plan (August 1992 — January 1993)”
concerning the conditions for signature of the plan by the parties in the Chamber’s findings pertaining
to the principal events following the creation of Herceg-Bosna.

129p 01792. Witness Herbert Okun confirmed that Alija Izetbegovié¢ never signed this document, see
Herbert Okun, T(F), pp. 16796 and 16798; P 01798; P 09519.

1130 p 01798, p. 1; P 09545, pp. 82-85.

1131 See previous paragraph, explaining that Izetbegovié never signed this document P 01792. Witness
Herbert Okun confirmed that Alija Izetbegovi¢ never signed this document, see Herbert Okun, T(F),
pp. 16796 and 16798. Moreover, see P 09545, p. 82; P 01798; P 01804, p. 1; P 10675, p. 1; P 01808; P
02045, p. 1.

1132p 10675, p. 1.
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incorporated the HVO’s decision of 15 January 1993 instructing the ABiH Army to
subordiante itself to the HVO or leave Provinces 3, 8 and 10, and ratified the creation
of a joint command.** It was also decided during that session of the HVO of the HZ
H-B that in the event the Muslim authorities continued to refuse to sign the
supplemental statement, the HVO would enforce it unilaterally.**** It was finally
agreed that they would prevent the RBiH authorities from establishing institutions in

the Croatian provinces.**®

469. On 15 April 1993 and the days that followed, orders were given to the HVO
Armed Forces, whose purpose was to consolidate the HVO’s positions and to enforce
subordination of the ABiH forces. The Chamber notes, in particular, an order issued
on 16 April 1993 by the commanding officer of the Knez Domagoj Brigade indicating
that all the members of the ABiH in the Knez Domagoj Brigade’s area of

d,1136

responsibility would be arrested for 15 days and their weapons confiscate which

Witness CU said was in fact done.!*®

470. On or about 15 April 1993, clashes broke out in BiH between the HVO and

the ABiH, specifically in the municipalities of Prozor and Jablanica.***

471. On 18 and 25 April 1993, Mate Boban and Alija Izetbegovi¢, in joint
statements,**° ordered the cessation of hostilities between the ABiH and the HVO™*
and the investigation of the crimes committed by both parties.'*** According to
Herbert Okun and Christopher Beese, the statements on the cessation of hostilities
were not enforced in the field'* even though on the day of the second joint
statement, 25 April 1993, Bruno Stoji¢ and Milivoj Petkovi¢ issued an order to all the

1133 p 09545, pp. 82-85; P 01798. See also P 01804, p. 1; P 02046/1D 01655, p. 2; P 02094, p. 1; P
01808; Bo Pellnas, T(F), pp. 19755-19756; P 02016, p. 4; P 02045, p. 2; P 09524, p. 1.

1134 p 09545, pp. 82-85; P 01798; P 01804, p. 1; P 10675, p. 1; P 01808.

1135 p 09545, p. 82; P 01798.

1135 p 01900; P 01913.

37 Witness CU was a member of the SDA and of the ABiH, see Witness CU, T(F), pp. 12214 and
12253, closed session.

1138 Witness CU, T(E) pp. 12274 and 12275, closed session. The witness did not however provide
further clarification.

1139 4D 01156, pp. 1 and 2; P 09400, pp. 20-21; P 01915, p. 2; 4D 01565; 4D 01034.

1140 p 01983; P 02078 (see also Exhibit P 02088, with identical contents but without the annex in
Exhibit P 02078); Herbert Okun, T(F), pp. 16801 and 16809; Bo Pelln&s, T(F), p. 19756.

1141 p 01983; P 02078; Herbert Okun, T(F), pp. 16801 and 16809. See also 3D 03720, pp. 138 and 139.

1142 p02078; P 02112.

143 Herbert Okun, T(F), pp. 16801 and 16812; Christopher Beese, T(F), p. 3145; P 02300 under seal, p.
2.
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HVO operative zones, insisting on the cessation of all actions hostile to the ABiH and

the fortification of HVO positions.***

472. In this same joint statement of 25 April 1993 by Mate Boban and Alija
Izetbegovié, a joint command™**® was established between the HVO and the ABiH.!*®
The command was to be led by General Sefer Halilovi¢ and General Milivoj Petkovié,
who were also supposed to establish a joint headquarters in Travnik. ***" The
Independent Mission of the UN Security Council in BiH reported to the President of
the Security Council that the joint command constituted a positive step towards

implementation of the Vance-Owen Plan.''*®

473.  On 25 April 1993, at the same time the HVO and the ABiIH were deciding to
end hostilities and create a joint command in Zagreb, the HVO and the HDZ-BiH
adopted a statement in Citluk, published on 29 April 1993, asserting inter alia that
President Alija Izetbegovi¢ could not be considered the legitimate president of BiH,
because he represented only the Muslim part of the population, and that the ABiH

should be viewed as the military force of the Muslim populace.***°

474.  On 2 May 1993, at a meeting convened in Athens by the Greek Minister of
Foreign Affairs together with the ICFY Co-Chairmen,™*° Radovan Karadzi¢, further
to Slobodan MiloSevi¢’s recommendations, signed the three parts of the Vance-Owen
Plan, contingent on their ratification by the BiH Serbian Assembly.™*>! However, one
or two weeks later, the BiH Serbian Assembly rejected the VVance-Owen agreements

as signed on 2 May 1993, thus signalling their definitive failure.**?

475. On 6 May 1993, Mate Boban, President of the HZ H-B, sent a letter to the
Secretary-General and to the United Nations Security Council, as well as to the

governments of the countries in which the RBiH had opened embassies, informing

1144 p 02093/P 02097; Bo Pellnas, T(F), pp. 19756-19757.

5P 02091, pp. 1 and 2; P 01965; Slobodan Bozi¢, T(F), p. 36192; P 02150, para. 38 and Annex III; P
02441, pp. 1 and 2. See also 3D 03720, pp. 138 and 139.

1146 p 02078, pp. 1, 2 and 4; P 02091, pp. 1 and 2; P 02150, para. 38 and Annex Il1; P 02441, pp. 1 and
2.

147 p 02078, pp. 1, 2 and 4; P 02091, pp. 1 and 2; P 02150, p. 19.

1148 p 02150, paras 39-40.

1149 p 09494; Christopher Beese, T(F), pp. 3146-3150; P 02051; P 02149; Witness BF, T(F), p. 25787,
closed session; 1D 00817, p. 4. See also 1D 00814, p. 2; Christopher Beese, T(F), pp. 5274 and 5277.
1150 p 09606; P 03299, p. 2; Herbert Okun, T(F), p. 16813.

1151 p 03299, p. 2; Herbert Okun, T(F), pp. 16813-16814.

1152 Herbert Okun, T(F), p. 16814; Mile Akmadzi¢, T(F), pp. 29382-29384.
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them of the decision taken in Citluk to deny any validity to the decisions taken by the
RBIiH without the participation of the elected representatives of the Croatian people
and to withhold recognition of the lawfulness of Alija Izetbegovi¢ again running for

President of the RBiH.1*3

476. On 11 May 1993, the BiH Assembly passed a decision adopting the Vance-

Owen Plan and ensuring that it would be enforced by the Government of BiH.****

IX. From Medugorje to Abandonment of the Vance-Owen Plan
(May 1993 —Summer of 1993)

477. By the end of April 1993, various international and local actors stated that the
Vance-Owen Plan could not be implemented, in its original form and/or in the near
future,**®

place in the field.***® Fresh negotiations thus started on 18 May 1993. On that date,

given the divergent interpretations of the Plan itself and the clashes taking

the Co-Chairmen of the ICFY Steering Committee as well as Alija Izetbegovi¢, Mate
Boban and Franjo Tudman met in Medugorje to reach a cease-fire agreement between
the Croats and the Muslims, and to strengthen cooperation in implementing the peace
plan.>" During the meeting, the parties laid down the principles of a new agreement

called the “Medugorje Agreement”1158

Ill59

whereby they established two coordinating

bodies, one politica 1160

1161

and the other military, ™" arranged for the immediate release

of detainees, and named Jadranko Prli¢ Prime Minister of the transitional
Government of BiH.%? Despite this, no agreement was signed at the conclusion of

the meeting, particularly in view of President Tudman’s insistence that Croatia’s lack

5% p 09602.

1154 1D 01281, p. 1; 1D 01338, p. 2; Philip Watkins, T(F), pp. 18944-18946; Klaus Johann Nissen,
T(F), p. 20543.

1155 0n 15 April 1993, the discussions in the VONS illustrated that a peaceful solution to the conflict in
BiH still lay well out of reach, and that the implementation of the Vance-Owen Plan had been a failure
up to that point; see in this regard P 01883, pp. 9-13. On 27 April 1993, President Tudman explained
during a VONS meeting in Zagreb that the Vance-Owen Plan would not survive in its then-current
form, see in this regard P 02122, pp. 24-25; P 02845; Zoran Perkovi¢, T(F), pp. 31721-31722.

1156 'p 03299, pp. 2-3; P 09536, pp. 41 and 46-47.

1157 p 03299, pp. 2 and 3.

%% 1D 02404

1159 1D 01595, p. 1; 1D 02404, p. 1.

1160 1D 01595, p. 1; 1D 02404, p. 2.

1611102404, p. 2; Zdravko Sancevié, T(F), pp. 28817-28818.

162 1D 01595, p. 1; 1D02404, p. 2; P 02441; Zdravko San&evié, T(F), p. 28555.
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of responsibility and non-participation in the events unfolding in Mostar be

acknowledged. ™

478.  On 3 June 1993, the ECMM reported that several attempts to implement the

Vance-Owen Plan had been launched since the Medugorje meeting of 18 May 1993,

but with decidedly little progress.*'®*

479. By mid-June 1993, however, peace negotiations resumed in Geneva between

the Serbs, the Croats and the Muslims of BiH, under the auspices of the ICFY

k,1165

framewor and the delegations gradually departed from the principles of the

Vance-Owen Plan, turning towards the concept of a union of three constituent

Republics.'®®

X. Owen-Stoltenberg Plan

480. In the summer of 1993, the peace negotiations in Geneva between the Serbs,
Croats and Muslims of BiH on the division of the BiH territory, resulted in the
“Owen-Stoltenberg” Plan in late August 1993."*%" The Plan provided for a union of

three constituent Republics corresponding to the three ethnic entities in the

1168

country, in lieu of the system of provinces subject to a central authority, as

contemplated by the VVance-Owen Plan.*'®°

1163 p 02441, p. 6.

1164 According to the ECMM, the Croats of BiH were more satisfied than the Muslims about these
initiatives for implementing the Plan. The three major problems identified by the ECMM at the start of
June 1993 were: (1) the inability of the Muslim representatives of the municipalities to attend meetings
and elections of the provincial authorities, given the problems with security on the roads controlled by
the HVO, (2) the difficulties in interpreting the Vance-Owen Plan, more particularly as concerned the
operation of the municipalities, and (3) the presence of “extremist” Croats among the provincial
authorities; see in this regard P 02626, pp. 1-2. Moreover, according to an ECMM report of 15 June
1993, the ECMM considered that implementation of the Vance-Owen Plan in Provinces 8 and 10 was
unlikely unless certain issues were resolved, in particular, compliance with the freedom of movement
of persons and goods throughout BiH, respect for human rights and the right to freedom of religion,
and the release of all detainees; see in this regard P 02787, p. 5, para. 4.

1165 p 03299, pp. 3-5; 1D 02840; Mile Akmadzié¢, T(F), pp. 29529 and 29531.

1% p 03299, pp. 3-5; Witness Ole Brix-Andersen, P 10356, Kordi¢ and Cerkez Case, T(F), p. 10828;
1D 02100, p. 1.

1157 p 03299, pp. 3-5; 1D 01539, pp. 3 and 4; Witness Ole Brix-Andersen, P 10356, Kordi¢ and Cerkez
Case, T(F), p. 10828.

1% \Witness Ole Brix-Andersen, P 10356, Kordi¢ and Cerkez Case, T(F), p. 10828; Josip Juréevi,
T(F), p. 45074; 3D 03720, pp. 109 and 110; Witness 1D-AA, 1D 02935 under seal, Naletili¢ and
Martinovié Case, T(F), p. 9066.

1169 p 08973, p. 63; Ciril Ribigi¢, T(F), p. 25451.
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481. Mostar was, moreover, to be administered by the EC for a period not to exceed
two years, with a part of the city serving as the capital of the HR H-B.'*"® The

Muslims were granted access to the Adriatic.**"*

482. The BiH Serbian and Croatian Assemblies approved the agreements in late
August 1993. "2 However, the Muslim-majority RBiH Assembly merely voted
unanimously to continue negotiations because of disagreements over the territories

they were assigned.*'"®

483. Meanwhile, on 28 August 1993, the House of Representatives of Herceg-

Bosna adopted the decision creating the HR H-B.**"

484. In its preamble, the decision of 28 August 1993 stated that the framework of
government then existing in the RBiH did not make it possible to guarantee that the
rights of the Croatian people in BiH would be protected™'”® and that, for this reason,
the Croatian people had decided to establish their own state community in a part of
the RBiH,*"® whose borders would be set by the Constitution of the HR H-B.**"" The
decision nevertheless specified that the HR H-B would agree to participate in certain
institutions of the RBiH, pursuant to a tripartite constitutional agreement expected to
be signed between the constituent peoples of the RBiH.'"® The decision provided,
lastly, that the territory of the HR H-B would match that of the HZ H-B.**"

485. During the month of September, various versions of the Owen-Stoltenberg

Plan appeared in succession,™°

until 20 September 1993, when Alija Izetbegovic,
Mate Boban and Radovan KaradZi¢ reached a constitutional agreement providing for

a union of the Republics of BiH, and submitted the said agreement to their respective

1170 1D 01539, p. 3; Philip Watkins, T(F), p. 18964. See also Philip Watkins, T(F), pp. 18830-18831; P
07226 under seal, p. 1; P 07356 under seal, p. 3; P 07342 under seal, p. 1; P 07342 under seal, p. 1; P
07372 under seal, p. 1.

111D 01539, p. 3.

721D 01539, p. 4.

171D 01539, p. 4.

74P 04611; P 09545, p. 103; Decision of 14 March 2006, Adjudicated Fact no. 71 (Kordi¢ Judgment,
para. 732); P 08973, p. 61; Ciril Ribi¢i¢, T(F), p. 25451; P 04560, pp. 1-3.

175 p 04611, p. 1.

1176 p 04611, p. 1.

W77°p 08973, p. 63; Ciril Ribi&i¢, T(F), p. 25451.

178 p 04611, p. 1.

9P 04611; P 09545, p. 103; P 08973, p. 63; Ciril Ribi¢i¢, T(F), p. 25451.

1180 31 03720, p. 109.
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assemblies.’*® Only the House of Representatives of the HR H-B and the assembly of

1182

the Serbs of BiH ratified the agreement = which was rejected by the Assembly of the

RBiH'"®* thus leading to the demise of the Owen-Stoltenberg Plan.

486. Meanwhile, fresh fighting broke out in BiH between the HVO and the ABiH,

as early as September 1993, %84

particularly in the municipalities of Mostar and
Vares. ¥ Certain operations conducted by the HVO during this period were,
moreover, supported by the Serbian armed forces, as for example, in the municipality

of Vares. 11

XI. Washington Agreement (1 March 1994)

487. It was not until the beginning of 1994 that peace negotiations resumed at the
international level. A report sent by the Co-Chairmen of the ICFY Steering
Committee to the Secretary-General of the United Nations on 12 February 1994
outlined the various stages of the negotiations taking place in early 1994 between the
Muslims and the Croats of BiH, including the negotiations in Geneva from 10 to 12
February 1994.*%" The issues covered during the negotiations involved both, setting
1188

up a federation between the BiH Croats and Muslims
Mostar.™®° In late February 1994, fighting between the ABiH and the HVO had

and the status of the city of

181 1D 02854, p. 2; 3D 03720, p. 111.

1182 1D 02854, p. 2.

183 3p 03720, pp. 111 and 112.

1184 2D 03002; 3D 00740; 4D 01719, pp. 1 and 2. See also Bo Pellnas, T(F), p. 19527 and P 05085, p.
4,

1185 See for the municipality of Mostar specifically, 3D 00740; 3D 00736. For the municipality of
Vare§, see P 07838, para. 6; P 07917, pp. 6-7; P 06182. See also the course of events in the
municipalities in the Chamber’s factual findings with regard to the Municipalities of Mostar and Vares
for further examples.

1186 p 09817, p. 2; P 06440; P 06498.

187 p 07866. See also Mile Akmadzi¢, T(F), p. 29838; P 07480, p. 1. P 07260, pp. 15-20.

1188 See Peter Galbraith, T(F), p. 6530; 1D 01551, p. 2.

1189 Concerning this point, Bo Pellnas stated that in December 1993, the Muslims and Croats of BiH
had put together a working group on this issue and that in January 1994, the BiH Croatian delegation
had proposed that East Mostar alone be administered by the European Union. Bo Pellnds’s testimony,
as well as two ECMM reports dated 26 February 1994 and 25 March 1994, respectively, showed
moreover that the Muslim and Croatian parties reciprocally slowed the pace of negotiations on this
issue in February 1994, due specifically to the issue related to the return or departure of displaced
persons in the said town. According to Bo Pellnds, in 1994, the parties finally reached an agreement
establishing that the town of Mostar would be administered by the European Union, see Bo Pellnas,
T(F), pp. 19535, 19550 and 19552-19553, 19555-19556, 19625-19627, 19629; P 07866, para. 17; P
05757, pp. 4 and 5; P 08019, p. 5; P 07965, p. 1.
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ended, ™ and negotiations could resume once more under the auspices of the United

States in Washington.™%*

488. On 1 March 1994, Haris Silajdzi¢, the Prime Minister of the RBiH, Mate
Grani¢, the Croatian Minister of Foreign Affairs of Croatia, and KreSimir Zubak, head
of the BiH Croat delegation at the ICFY, signed the Washington Agreement
establishing a Federation of majority-Croatian and majority-Muslim territories in BiH
and contemplating inter alia the possibility of a Confederation between Croatia and
the Federation of BiH."%* Mile Akmadzi¢ indicated that the Washington Agreement
provided that every place in the territory of BiH where the Muslim or Croatian
population was in the majority would belong to the Federation, amounting to
approximately 58% of its territory; according to Mile Akmadzié, it was the Dayton
Agreement that ultimately approved a ratio of 49% of the territory under Serbian

control and 51% under joint Muslim and Croatian control.***3

489. On 30 March 1994, the Constitution of the Federation of Bosnia-Herzegovina

was finalised.*'%

490. On 6 April 1994, representatives of the Governments of BiH and of the HR H-
B met in Mostar, in the office of Jadranko Prli¢, Prime Minister of the Government of
the HR H-B, to re-establish a working relationship between the two governments in

connection with the implementation of the Washington Agreement.**®°

1190 p 09882 under seal, p. 13, para. 69. See also Bo Pellns, T(F), pp. 19557 and 19558; 3D 03720, p.
112.

191 p 08061, p. 2; 3D 03720, p. 112.

1192 4D 01234; 3D 03720, p. 112. The question of a confederation between BiH and Croatia had been
discussed inter alia at a meeting of the Presidency of Croatia on 7 January 1994: P 07516, pp. 71 and
72, as well as during a meeting convened on 13 February 1994 by Franjo Tudman and the
representatives of the HR H-B, including Mate Boban and Jadranko Prli¢: P 08012, pp. 23 and 29; P
08018. See also P 08012, pp. 1-6; P 08066, p. 6 of Document 1D33-0696.

198 Mile Akmadzi¢, T(F), pp. 29845, 29846 and 29868.

1194 1D 01435, p. 3; 3D 03720, p. 113.

19 1D 01953; Tlija Kozulj, T(F), pp. 32571-32572. See also that on 23 April 1994, another meeting
convened between representatives of the Muslim and Croatian peoples of BiH, including Jadranko
Prli¢ with an agenda that also included implementation of the Washington Agreement (in particular,
adapting the statutes of the BiH Federation with regard to the legislation of the former BiH): Zoran
Perkovi¢, T(F), pp. 31804; ID 01955.
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Heading 3: Political, Administrative, Military and Judicial Structure
of the HZ(R) H-B

491. The Indictment alleges inter alia that the Accused took part in the JCE in the
course of exercising their power and authority under the government structures and
procedures of the HZ(R) H-B."% As a result, the Chamber will analyse the evidence
relating to the political, administrative, military and judicial structure of Herceg-
Bosna and the position of the Accused within this structure. The resulting findings
will assist the Chamber in determining whether — and to what extent — the Accused
participated in the commission of any crimes by means of the offices they held within

this structure.
Section 1: Political and Administrative Structure

492. The Chamber will analyse the political and administrative structure in the
context of both the HZ H-B and the HR H-B. It will specifically examine (I) the
structure and operations of their principal organs: namely, the President of the HZ H-
B and of the HR H-B; (Il) the Presidency of the HZ H-B and the organ that replaced it
after the proclamation of the HR H-B, the House of Representatives; (Il1) the
Government of the HZ H-B, embodied by the HVO which held executive power,***’
and the Government of the HR H-B; (IV) the Department (later Ministry) of Defence;
(V) the other departments and ministries; (V1) the commissions and departments of

the HVO and the municipal authorities.

I. President of the HZ(R) H-B

493. The evidence attests that between 3 July 1992"% and 17 February 1994,'%°
Mate Boban held, in succession, the posts of President of the HZ H-B and the HR H-
B. The Chamber will (A) analyse what the powers of the President were at that time,

and (B) evaluate the President’s loss of power to the Council of the Presidency.

1% Indictment, para. 17.

1197 p 00206, Article 1, p. 1.

119 p 00302, Article 7, p. 2; Witness DE, T(F), pp. 15599 and 15600, closed session.

199 Witness BH, T(F), p. 17548, closed session; Witness BF, T(F), p. 25780, closed session; Ray Lane,
T(F), p. 23732; P 10367 under seal, para. 12, pp. 3 and 4; Neven Tomi¢, T(F), pp. 33729 and 33730; P
08973, p. 69; see also P 07856, pp. 88 and 90; Milivoj Petkovi¢, T(F), pp. 49934 and 49936.
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A. Powers of the President

494. The Amended Decision establishing the HZ H-B, dated 3 July 1992
(“Amended Decision of 3 July 1992”), stipulated that the President of the HZ H-B
was, along with the Presidency of the HZ H-B, the supreme authority in Herceg-
Bosna.'?® By virtue of the Decision establishing the HR H-B adopted on 28 August
1993, the President represented the Republic throughout the HR H-B’s territory and

abroad, and supervised the work of the Republic’s organs.1201

495.  The evidence shows that, both within the HZ H-B and within the HR H-B, the
President was the Supreme Commander of the armed forces of the HZ(R) H-B.!%
Moreover, by virtue of the Decrees on the Armed Forces of 3 July 1992 and 17
October 1992, and also of the Decision of 18 November regarding the organisation of
the Ministry of Defence, the Chief of the Main Staff was accountable to the Head of
the Department of Defence for administrative, budgetary and logistical tasks
involving the armed forces, during both peace and wartime.'?® He was likewise
directly accountable to the Supreme Commander in those areas specifically related to

strategic planning and the use of the said armed forces.?**

B. Creation of the Council of the Presidency and Subsequent L oss of Power by
the President of the HR H-B

496. On 10 December 1993, the President of the HR H-B, Mate Boban, created the
Council of the Presidency. **® According to this decision, the Council of the
Presidency was responsible for strategic, political and defence matters, as well as for
coordinating the activities of the executive organs of the HR H-B.**® The evidence

1200 p 00302, Article 7, p. 2; Witness DE, T(F), pp. 15599 and 15600, closed session.

1201 p 04611, Article 8, p. 2.

1202 p 00588, Art. 29, p. 10; Andrew Pringle, T(F), pp. 24108, 24174-24179, 24268-24270; P 04131, p.
1; P 00586, p. 4; Bruno Pinjuh, T(F), pp. 37326-37328; P 00588, p. 4; P 08973, p. 26; 4D 01286;
Neven Tomi¢, T(F), pp. 33729-33730; Milivoj Petkovi¢, T(F), p. 50343; Filip Filipovi¢, T(F), p.
47437. See for example 2D 01351; P 00315; 2D 01392; 2D 01393; P 05517, p. 5.

1203 p 00289; P 00586, p. 3; P 00588, p. 4; 2D 02000, para. 83; Milivoj Petkovi¢, T(F), pp. 49384,
49385, 50088, 50089, 50325 and 50326; Slobodan Bozi¢, T(F), pp. 36397 and 36400; Bruno Pinjuh,
T(F), pp. 37319 and 37328; P 09549, para. 26.

1204 p 00289; P 00586, pp. 3 and 5; P 00588, para. 83; Davor Marijan, T(F), pp. 35614, 35627-35629,
35762 and 35763; P 09549, para. 26; Milivoj Petkovi¢, T(F), pp. 49384, 49385, 50088, 50089, 50325
and 50326; Slobodan Bozi¢, T(F), pp. 36397 and 36400; Bruno Pinjuh, T(F), pp. 37319 and 37328. P
07236, p. 5, Art. 13; Marijan Bigki¢, T(F), pp. 15346 and 15347.

1205 p 07424 P 08973; p. 69.

1206 p 07424, p. 2.
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confirms that the Council of the Presidency was likewise an advisory organ enabling

the HR H-B to function in the absence of President Mate Boban.*?%’

497.  On 10 December 1993, the Council of the Presidency had 9 members.*?% On
16 February 1994, the President of HR H-B, Mate Boban, altered the composition of
the Council, appointing 11 members to serve from that time forward, including

Jadranko Prli¢ and Valentin Corié¢.*?%®

498. On 17 February 1994, the House of Representatives adopted a decision
whereby, in exceptional circumstances, the Council of the Presidency could exercise

1210

powers properly belonging to the House of Representatives™ and that same day, it

mandated that the Council of the Presidency fulfil the role of the President of the

Republic until further instruction.*?**

Il. Presidency of the HR H-B and House of Representatives

499. The Chamber will analyse (A) the function of the Presidency and the House of
Representatives, which replaced it in the HR H-B, followed by (B) their structure and

composition, and, (C) their relationship with the government of the HZ H-B.

A. Functions of the Presidency and the House of Representatives

500. The Decision on the Creation of the HZ H-B of 18 November 1991
established the Presidency of HZ H-B as the supreme legislative and executive

organ.#?

501. Working from the Amended Decision of 3 July 1992, which defined the
function of President of the HZ H-B, based on Article 7 of the said Decision, the
President of HZ H-B and the Presidency of the HZ H-B jointly embodied the

1207 philip Watkins, T(F), pp. 18829-18830; P 07226 under seal, p. 1; 1D 02737, p. 1.

1208 The delegates were: Pero Markovi¢, Mile Akmadzi¢, Vladislav Pogarci¢, KreSimir Zubak, Ivo
Zivkovié, Jozo Martinovié, Perica Jukié, Ante Roso and Ivo Lozan¢ié¢: P 07424, p. 1.

1209 The delegates were: KreSimir Zubak, Ivan Bender, Pero Markovi¢, Ivo Zivkovié, Braninir Huterer,
Jadranko Prli¢, Jozo Martinovi¢, Valentin Cori¢, Mile Akmadzi¢, Ante Roso and Ivo Lozandi¢: P
07876; P 07856; pp. 83-85.

1210 p 07883, Article 8.c, pp. 1 and 2; P 08973, p. 69; 1D 01402.

12 p 08973, p. 69; P 07856, pp. 88 and 90; Milivoj Petkovi¢, T(F), pp. 49934 and 49936.

1212 p 00081, p. 1; P 00079, p. 2; P 08973, pp. pp. 18 and 19; P 00302, Article 7, p. 2; P 09545, p. 12; P
00078; Philip Watkins, T(F), pp. 19050-19056, analysing P 00079, p. 2, and P 00081, p. 1; P 08973, p.
21; Witness DE, T(F), pp. 15599 and 15600, closed session; see for example 1D 00002; ID 00165; P
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“supreme authority in [the] HZ H-B”.*** However, the Amended Decree on the
Armed Forces of 17 October 1992 established that supreme command of the armed

forces was vested in the President of the HZ H-B.?%*

502. In addition to the power to legislate, the Presidency, through the Amended
Decision of 3 July 1992, had certain executive functions, such as the authority to
appoint and recall the administrative and executive organs of the HZ H-B.'?%°
Moreover, the Presidency held the power to appoint and remove members of the
judicial organs of the HZ H-B, including the judges of the military tribunals.*?*® These

judges were appointed on the advice of the head of the Department of Defence.?’

121
31218

503. The House of Representatives, established on 28 August 199 elected the

President and members of the government cabinet subsequent to their nomination for

appointment by the President of the Republic.***®

504. The Decision on the Creation of the HR H-B stipulated that the HZ H-B
legislation then in force, as well as that of the RBiH, would remain in effect

throughout the territory of the HR H-B, so long as these statutes did not contravene

BlZZO

the existing legislative framework of the HR H- until such time as an HR H-B

Constitution established the organs of the Republic. However, no Constitution was

ever adopted.*??

B. Structure and Composition of the Presidency and House of Representatives

505. Under the Decision on the Creation of the HZ H-B of 18 November 1991, the
Presidency consisted of the representatives of the Croatian people in the municipal

09552; 08973, p. 27; ID 02340, p. 11; Witness ID-AA, T(F), pp. 28987 and 28988; Zoran Bunti¢, T(F),
p. 30251.

1213 p 00302, Article 7, p. 2; P 09545, p. 12; Philip Watkins, T(F), pp. 19050-19056; P 00079, p. 2; P
08973, p. 23.

1214 p 00588, Article 29, p. 10.

1215 p 00302, Article 8, p. 2; P 08973, pp. 21 and 23; P 00303, Article 7, p. 1; 1D 00010; 1D 00171; 1D
00173; 2D 01368; 2D 01371; 1D 00079; 1D 00084; 2D 01262, pp. 2 and 18; Neven Tomi¢, T(F), p.
34813.

1216 p 08973, p. 27; 1D 00080; 1D 00082; 1D 00090; 2D 01262, pp. 2 and 19-21; P 00589, Article 5;
Zoran Bunti¢, T(F), p. 30933; P 00594, Article 4.

1217 7 oran Buntié, T(F), p. 30274.

1218 p 04589; Philip Watkins, T(F), pp. 18935-18936; P 08973, p. 64.

1219p 08973, p. 66; 1D 01402, Article 26, p. 10; P 07856, p. 83; Philip Watkins, T(F), pp. 18786-
18787; P 06381 under seal, p. 2; P 06473 under seal, p. 1; P 06667, p. 2.

1220 p 09545, pp. 104, and P04611, Article 11, p. 2.

1221 p 09545, p. 105.
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governments of the HZ H-B as well as senior leaders or presidents of the municipal
councils of the HDZ BiH.*** Article 7 of the Amended Decision of 3 July 1992
shifted this composition by providing that the presidents of the municipal HVOs
would be part of the Presidency in addition to the representatives of the Croatian
people in the municipal governments of the HZ H-B."**

506. The Presidency was authorised to appoint its own President, two Vice-
Presidents and a Secretary.'?** On 18 November 1991, the Presidency appointed Mate
Boban as President of the Presidency, and Bozo Raji¢ and Dario Kordi¢ as Vice-

Presidents.*?®

507. The roles of the President and of the two Vice-Presidents of the Presidency
were not clearly drawn.'?*® Neither were those of the President and Vice-Presidents of
the HZ H-B.*®" In practice, the President and the Vice-Presidents of the Presidency
held the posts of President and Vice-Presidents of the HZ H-B contemporaneously.*??®
According to the report by Expert Ciril Ribici¢, certain powers of the President of the
HZ H-B as supreme commander were as a result shared with the President of the

Presidency, such as appointing brigade commanders or high-ranking officers.'?*°

508. On 28 August 1993, the Presidency of the HZ H-B and the representatives of
the Croatian people at the Chamber of the Municipalities of the Assembly of RBiH
adopted a decision establishing the House of Representatives of the HR H-B.'?*°
According to the Decision, the House of Representatives was the supreme elected
body of the HR H-B taking over the responsibilities of the Presidency of the HZ H-B
and was vested with the legislative power of the Republic.'*** The House of
Representatives was charged with adopting the Constitution of the HR H-B, its

statutes, its budget and all decisions, including those regarding the war and the

1222 p 00081, Atrticle 7, p. 1.

1223 p 00302, Article 7, p. 2; P 08973, pp. 21 and 22; Davor Marijan, T(F), pp. 35596 and 35597.
1224 p 00079, Article 7, p. 2; P 00081, Article 7, p. 1; P 00302, Article 7, p. 2; P 09545, p. 12; Philip
Watkins, T(F), pp. 19050-19056; P 08973, p. 20.

1225 p 08973, pp. 20 and 21; Christopher Beese, T(F), p. 5278.

1226 p 08973, p. 22.

1227 p 08973, p. 31.

1228 p 08973, p. 21.

1229 p 08973, p. 26.

1230 p 04589: Philip Watkins, T(F), pp. 18935-18936; P 08973, p. 64.

1231 p 04589; P 08973, pp. 64 and 65.
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decision to associate with the future Federation of Republics.’*** It likewise made
recommendations on the interpretation of the fundamental decisions and laws of the
Republic'?

Government of the HR H-B.1%%*

and was required to rule on the reports or questions put to it by the

509. On 30 September 1993, the House of Representatives of the HR H-B adopted
the Law on the Government of the HR H-B, which installed the government and
established its structure and operation (hereinafter, the “Law on the Government of
the HR H-B of 30 September 1993”).1%® That same day, it adopted its Rules of
Parliamentary Procedure.'®*® Under these Rules of Procedure, the representatives

included a President, two Vice-Presidents and a Secretary.'?%

510. In the run-up to the first free elections, the House of Representatives consisted
of the representatives of the Croatian people in the municipalities of the RBiH and the
members of the Presidency of the HZ H-B.?*® According to the report of Expert Ciril
Ribici¢, on 17 February 1994, the House of Representatives adopted a decision
indicating that its members were to be elected in future democratic elections.?*®

However, no elections were held following the creation of the HR H-B."2*

C. Relationship between the Presidency of the HZ H-B and the House of
Representatives of the HR H-B with the HVO of the HZ H-B and the
Government of the HR H-B

511. The relationship between the Presidency of the HZ H-B and the HVO was not
clearly defined in the various pronouncements of the HZ H-B."?* According to the
expert report by Ciril Ribici¢, the powers of the HVO derived from the Presidency, to
which the HVO answered.'**> The Rules of Procedure of the Presidency of the HZ H-

1232 p 04589, p. 2; P 08973, p. 64; P 05821, p. 7; Milan Cvikl, T(F), p. 35301. See for example P 08276,
p. 13; 1D 03017; Neven Tomié, T(F), pp. 33827, 34804—-34805.

1233 p 05821, p. 6.

1234 See inter alia P 08253, p. 10; P 08276, pp. 6 and 12.

1235 p 05517; P 08973; p. 65.

1236 p 05821; P 08973; p. 65.

1237 p 05821, p. 3; see also the discussion concerning this issue: P 07856, p. 69.

1238 p 04589, p. 1; P 07856, pp. 77-81; P 01015; Belinda Giles, T(F), p. 2061 and T(E), pp. 2058 and
2059.

1239 p 08973, pp. 64, 68 and 69.

1240 philip Watkins, T(F), p. 18786.

1241 p 08973, p. 31.

1242 p 08973, p. 31.
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B dated 17 October 1992 thus determined that the Presidency had the power to order
the HVO to amend its edicts in order to bring them into compliance with those of the
Presidency; if the HVO refused to execute such orders, the Presidency had the power
to void any unlawful edict and to mandate that a fresh edict be adopted.*** Moreover,
according to Neven Tomi¢, the persons in charge of the various departments of the
HVO were required to submit programmes and reports concerning the activity of their
respective departments, especially to the Presidency of the HZ H-B, and the
Presidency was to evaluate the work of the HVO.*** Furthermore, according to a
decision by the Presidency of the HZ H-B on 17 October 1992, in the event of an
emergency, the HVO could enact legislation under the power and authority of the
Presidency of the HZ H-B; such instruments were to be submitted to the Presidency
for its consent during the next session following their adoption by the HVO.*?*® The
Chamber also reviewed evidence indicating that the HVO of the HZ H-B had
progressively appropriated for itself all the executive and administrative powers as

well as certain legislative functions, as the Presidency met very infrequently.*?*

512. Under its Rules of Procedure, the House of Representatives had the option of
calling a vote of confidence regarding the President of the Government, any other
member of the Government or the Government as a whole, upon motion by one-tenth
of the representatives. '**" If the vote of no confidence passed the House of

Representatives, the Prime Minister was to resign from office.'?*®

513. In wartime or faced with imminent threat of war, if the President, Vice-
Presidents or Secretary of the House of Representatives considered that the Chamber
was unable to meet, they would so inform the President of the HR H-B and the

President of the Government in order for the latter to be able to adopt the necessary

1243 p 00596, Article 40; P 08973, p. 31.

1244 Neven Tomi¢, T(F), pp. 34125 and 34814.

1245 p 00684.

1246 p 08973, pp. 32 and 33; P 09545, pp. 71 and 72; Neven Tomié, T(F), pp. 34145-34146; Zoran
Bunti¢, T(F), pp. 30761, 30762, 30889 and 30890. The Chamber will explain below that it did not find
most of Zoran Buntié’s testimony concerning the structure of the HZ H-B very credible. However, it is
taking into consideration what concerns the concentration of power benefiting the HVO to the
detriment of the Presidency of the HZ H-B, inasmuch as what was said in this regard was largely
corroborated by other evidence.

1247 p 05821, Article 63, p. 6.

1248 p 05821, Article 63, p. 6.
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legislation, by the virtue of the powers bestowed on them by the Decision Creating
the HR H-B."**

I11. Governments of the HZ H-B and HR H-B

514. In this part, the Chamber will analyse (A) the role of the Government of the
HZ H-B, as embodied by the HVO, then that of the Government of the HR H-B. In
this regard, it intends to examine in greater detail (1) the powers of the Governments
of the HVO and the HR H-B in military matters, (2) the relationship between the
Government of the HVO and the Presidency of the HZ H-B, and between the
Government of the HR H-B and the House of Representatives, (3) how the work
within the Governments of the HVO and the HR H-B was organised, and (4) the
relationships of the Governments of the HVO and the HR H-B with the municipal
authorities. The Chamber will then analyse (B) the specific role of the President of the
HVO and of the Prime Minister of the HR H-B.

A. Role of the HVO of the HZ H-B and the Government of the HR H-B as the

Executive Organ of Herceg-Bosna

515. On 15 May 1992, the Presidency of the HZ H-B adopted the Decree on the
“Provisional Establishment of the Executive Authority and Administration in the
Territory of the HZ H-B” (hereinafter, the “Decree of 15 May 1992”), signed by Mate
Boban, President of the HZ H-B.'?° The Decree defined the HVO as the executive
power in the territory of the HZ H-B.*?*! On 3 July 1992, the Presidency of the HZ H-
B adopted the “Statutory Decision on the Temporary Organisation of Executive
Authority and Administration in the Territory of the [HZ H-B]”, amending the Decree
of 15 May 1992 (hereinafter “Statutory Decision of 3 July 1992”), which described
the HVO of the HZ H-B as the supreme executive and administrative organ and
specified that it would exercise its responsibilities until such time as permanent

executive and administrative organs were created.'?®®> The Chamber has, moreover,

1249 p 05821, p. 12.

1250 p 00206; P 09545; p. 14.

1251 p 00206, Article 1, p. 1; P 09545, p. 14.

1252 p 00303, Articles 1 and 2, p. 1; P 08973, pp. 23 and 24; Zoran Bunti¢, T(F), p. 30249.
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examined evidence describing the HVO as a homogeneous, organised

political/military entity that operated like a government.*?*®

516. Subsequent to proclamation of the HR H-B, the Law on Government of the
HR H-B of 30 September 1993 defined the Government of the HR H-B as the highest

executive organ of the Republic.'**

1. Powers of the HVO of the HZ H-B and the Government of the HR H-B in
Military Matters

517. The Prosecution contends that the HVO of the HZ H-B, described as the
“highest, most powerful body in Herceg-Bosna”,"*> wielded considerable authority in
military and defence matters and that the armed forces were placed under the control
of the political authorities — with the Prosecution, noting moreover that “the
governing and military structures” were closely intertwined with one another. 1256 The
Petkovi¢ Defence also stresses that the HVO government was vested with sweeping
powers concerning those issues with direct or indirect ties to military and defence
operations.1257 The Prli¢ Defence, however, submits that the HVO of the HZ H-B held
no authority over the Department of Defence or the Main Staff, and lacked any
authority whatsoever in respect of military operations.*?*® It also argued that the HVO
fell under the authority of Mate Boban, President of the HZ(R) H-B and Supreme
Commander and that as such, the Government of the HZ(R) H-B never authorised any
operational orders.’®® The Prli¢ Defence argues, moreover, that the amendments to
the Decree on the Armed Forces of 3 July 1992 stripped the HVO of any legal
authority in military matters.®® The Stoji¢ Defence points out that none of the
meetings of the HVO where issues relevant to defence were debated ever addressed

the issue of operational command, that is, the issue of the plans and projects of the

1253p 08973, p. 24; Ciril Ribi¢i¢, T(F), p. 25451; Ray Lane, T(F), pp. 23637, 23638, 23706-23708 and
23714; Witness BF, P 10365 under seal, Kordi¢ and Cerkez Case, T(F), pp. 82 and 106, closed session;
Witness BF, T(F), pp. 2577-25780, closed session; see also 3D 03720, pp. 78 and 79.

124 p 05517, p. 2; P 08973, p. 65.

125 prosecution Final Trial Brief, para. 377.

12% prosecution Final Trial Brief, paras 361, 402; Closing Arguments by the Prosecution, T(F),
p. 51773.

1257 petkovié Defence Final Brief, paras 59, 63.

1258 prli¢ Defence Final Trial Brief, paras 179, 224, 319, 326 (b) and 327 (a). See also the Preliminary
Statement by the Accused Prli¢, T(F), pp. 27485, 27510-27511 and 27563-27564.

1259 pr]i¢ Defence Final Trial Brief, paras 326 (b) and 327 (a).

1260 Closing Arguments by the Prli¢ Defence, T(F), pp. 52227-52230 and 52232-52234; Prli¢ Defence
Final Trial Brief, paras 224, 319, 320, 321, 327 (a), (c), (h), (u), and 338.
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Armed Forces of the HVO, which belonged neither to the powers of the Department
of Defence nor to those of the HVO.'?®! The Prosecution, however, asserts that, in a
more general sense, Jadranko Prli¢ was the coordinator for the entire HVO apparatus,

including its military structure.'?%?

518. The Chamber first notes that it cannot subscribe to the Prli¢ Defence’s theory
that reforms in the Decree on the Armed Forces of 3 July 1992 stripped the HVO of
its role in military matters. Quite to the contrary, the Amended Decree on the Armed
Forces of 17 October 1992, gave the HVO responsibility for inter alia producing
plans for the defence of the HZ H-B and for undertaking all measures necessary for

their implementation.?*

519. Moreover, during his testimony Milivoj Petkovi¢ stated that the HVO
represented the civilian authority in the HZ H-B and also the armed forces active in
HZ H-B, with the civilian authorities exercising control over the military
authorities.'” Moreover, he stated that the civilian authorities of the HVO were
asked to set the “overall strategy” of the HZ H-B.**® The government was allowed to
make proposals and form conclusions concerning issues of a military nature, which
the Ministry of Defence could then forward to the Senior Main Staff or to the
principal commanding officers, but lacked authority to give orders of a military
nature.’?®® Davor Marijan stated that although the Government of the HVO did not
form part of the chain of command of the armed forces,**®’ during its sittings, it

1268

adopted reports and decisions concerning issues related to defence, and as a

consequence, provided instructions for their enforcement.*?%°

520. Slobodan Praljak, however, stated during his testimony before the Chamber

that the Government of the HVO’s jurisdiction in military matters was restricted

1261 Closing Arguments by the Stoji¢ Defence, T(F), pp. 52352 and 52353.

1262 Closing Arguments by the Prosecution, T(F), pp. 51897, 51901 and 51905; Prosecution Final Trial
Brief, paras 374, 379, 389-391 and 401-421.

1263 p 00588, Art. 9, p. 3.

1284 Milivoj Petkovi¢, T(F), pp. 50014, 50015 and 50342. See also Petkovi¢ Defence Final Brief, paras
55, 64 (ii). See further 1D 02078, pp. 1, 4 and 5.

125 Milivoj Petkovié, T(F), pp. 49380, 50349, 50351-50353, 50456, 50458, 50459 and 50495. See also
P 00289, Article 9, p. 2; 2D 02000, p. 6, para. 4.

125 Milivoj Petkovié, T(F), pp. 49766-49769 and 49771.

1267 Davor Marijan, T(F), p. 35693.

1268 2D 02000, pp. 11 and 12, para. 13; P 00128, p. 3.

1269 2D 02000, pp. 11 and 12, para. 13.
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solely to the training, supply and mobilisation of the armed forces, via Bruno Stojic,

Head of the Department of Defence.'?"

521. The Chamber holds that the evidence shows that, as the civilian authority, the
Governments of the HVO and of the HR H-B had the power and responsibilty to
exercise broad oversight, particularly in terms of military strategy, over the armed
forces of the HZ(R) H-B. However, the Chamber observes that none of the evidence
indicates that these governments were directly involved in the conduct of military
operations. Moreover, the Chamber heard the testimony of Marijan Biski¢**™* and
Milivoj Petkovi¢ who said that the President of the Government of the HZ H-B and
the President of the Government of the HR H-B were not the hierarchical superiors of

the Chief of the Main Staff.'?"

2. Relationship of the HVO with the Presidency of the HZ H-B and of the

Government of the HR H-B with the House of Representatives

522. The Government of the HVO was subordinated to the Presidency of the HZ H-
B.'?"® However, as indicated previously, the Chamber examined several exhibits
which show that, in fact, the HVO of the HZ H-B gradually arrogated to itself all
executive, administrative and some legislative power, without any effective oversight
by the Presidency of the HZ H-B.**"* The testimony of Neven Tomi¢ thus makes clear
that the HVO itself created certain departments, such as the ODPR and the
Commission for the Exchange of Prisoners and Other Persons, that it appointed
certain staff members of the said Commission and also appointed the staff of the

1275

municipality of KreSevo, " initiatives which nevertheless, according to this witness,

1270 globodan Praljak, T(F), pp. 40420-40422.

121 Marijan Biki¢ was appointed Deputy Minister in the HR H-B Ministry of Defence, responsible for
security and the HVO military police by Jadranko Prli¢ on 1 December 1993: Marijan Biski¢, T(F), pp.
15039, 15048 and 15049; P 07236, Article 4, p. 2; P 06994; P 06998, p. 1.

1272 Marijan Biski¢, T(F), p. 15346. The Chamber nevertheless notes P 07345; Milivoj Petkovi¢, T(F),
pp. 50009, 50010, 50342 and 50343.

1273 p 09545, pp. 14 and 15; P 00206, Article 3, p. 1; P 00303, Article 3, p. 1; P 08973, p. 24.

1274 See the “Relationship between the Presidency of the HZ H-B and the House of Representatives of
the HR H-B with the HVO of the HZ H-B and the Government of the HR H-B” and “Role of the HVO
of the HZ H-B and of the Government of the HR H-B as the Executive Organ of Herceg-Bosna” in the
Chamber’s findings of fact regarding the administrative and political structure of the HZ(R) H-B; P
08973, pp. 32 and 33; P 09545, pp. 71 and 72; Neven Tomi¢, T(F), pp. 34145-34146. See also P 00128,
pp. 1 and 2; P 04220.

125 Neven Tomi¢, T(F), pp. 34145-34146 and 34149; P 00824, p. 3; P 01652, p. 4; 1D 01669, pp. 2
and 3.
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fell under the jurisdiction of the Presidency of the HZ H-B.**"® The Chamber likewise
notes the absence of any contact between the HVO and the Presidency of the HZ H-B,
allegedly as a consequence of the rare or even non-existent meetings at the level of
the Presidency of the HZ H-B from 17 October 1992.*2"

523. According to the Law on the Government of HR H-B, the Government was

answerable to the House of Representatives.**’®

524. The members of the Government of the HR H-B were appointed and removed
by the House of Representatives, on the advice of the President of the HR H-B.**"® On
20 November 1993, the House of Representatives elected the Government of the HR
H-B and Jadranko Prli¢ was elected President of the Government.*?® In this regard,
the evidence admitted into the record attests that the House of Representatives did not
elect certain members of the government who had been provisionally appointed to the
government before election by the Chamber, such as Ante Valenta, who was
appointed to the post of Vice-President of the Government but did not appear in the

list later approved by the House of Representatives.?

3. Organisation of Work within the HVO of the HZ H-B and within the Government
of the HR H-B

525. The Government of the HVO consisted of a President, Vice-Presidents,

department heads and “other members”. 2%

526. Neven Tomi¢ recounts that the HVO adopted its decisions on the basis of
proposals from the departments of the HVO, which were discussed during the sittings
of the HVO.'?® Moreover, according to him, the HVO was advised of the activities of

the HVO’s departments, including the Department of Defence, by means of work

1276 Neven Tomi¢, T(F), pp. 34145-34146; see also P 00303, Article 7, p. 1.

1277°p 09545, pp. 71 and 72; Neven Tomié, T(F), pp. 34150-34152.

1278 p 05517, p. 2, Article 3; P 08973, pp. 65-66.

1219 p 05517, p. 2, Article 4; P 08973, p. 66; P 04611, p. 2, Article 7; see also “The Offices of the
Presidency and the House of Representatives” in the Chamber’s findings regarding the political and
administrative structure of the HZ(R) H-B.

1280 p 06772, p. 1; P 08973, p. 66.

1281 p 06381 under seal, p. 2; Philip Watkins, T(F), p. 18833.

1282 p 00303, Article 7, p. 1; P 09545, pp. 14 and 15; P 08973, p. 24.

1283 Neven Tomi¢, T(F), p. 34126.
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programmes which each department was required to prepare for the HVO, starting in
the second half of 1993.12%

527. The Government of the HR H-B was composed of a President of the
Government and 13 Ministers, among whom two simultaneously held the post of
Vice-President of the Government, namely, the Minister of Defence and the Minister
of Finance.'®® He also had a “cabinet” which included the President of the
Government, three Vice-Presidents and the Ministers of Defence and of the
Interior.*?® This “cabinet” was given the authority to take urgent decisions in matters
of defence and security when circumstances prevented a meeting of the

government.'?®’

528. The Government of the HR H-B held its first session on 15 November
1993.1%%8 The regulations of the HZ H-B were to remain in force until the adoption of
the Constitution of the HR H-B, and those of the RBiH could be enforced, to the
extent that they did not contravene those of the HZ H-B.'*®® According to expert
historian William Tomljanovich*?*® and as recalled previously, no constitution was
ever adopted, even if the House of Representatives did adopt a series of standards

forming the basis of the system of government.*?*

4. Relationships of the HVO of the HZ H-B and the Government of the HR H-B
with the Municipal Authorities

529. The Prli¢ Defence argues that neither Jadranko Prli¢ nor the HVO of the HZ
H-B exercised control over the municipalities of the HZ(R) H-B and that
appointments within the municipal HVOs were merely a formality because the

municipal HVOs were responsible for making recommendations.*2%

530. The Chamber will analyse hereinafter the statutory texts governing the

relationships of the HVO and of the Government of the HR H-B with the municipal

1284 Neven Tomi¢, T(F), pp. 34119, 34120, 34126, 34134, 34139 and 34809.
1285 p 08973, p. 66; P 05517, p. 2.

1286 p 05517, p. 2.

1287 p 05517, p. 2.

1288 b 06667.

1289 p 08973, p. 64.

129 See the Chamber’s Oral Decision of 26 June 2006, T(F), pp. 3805 and 3806.
1291 p 09545, p. 105.

1292 prli¢ Defence Final Trial Brief, para. 327 (e).
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authorities. However, in this part of the Judgement, the Chamber will not review what
powers and authority in the field and in practice the municipalities had in relation to
the central organs. This will be analysed subsequently in the parts pertaining to each
of the municipalities relevant to the Indictment.

531. The Government of the HVO coordinated the work of the administrative
organs at the municipal level, could dissolve the municipal HVOs, could void their

pronouncements and could appoint or remove their members.'?*?

532. The Government of the HVO, moreover, had the option of abrogating
decisions of the municipal HVOs which contravened the regulations in force in the
HZ H-B, which was done on several occasions, as Witness Zoran Perkovi¢

confirmed.t?*

533. The Government of the HR H-B supervised the work of the municipal
government staffs as well. *® It also had the power to void municipal
pronouncements which violated the laws of the HR H-B. ' If a municipal
government constantly violated the laws of the HR H-B, the Government of the HR
H-B had the right to dissolve it."?” Elections would then have to be held to elect a
new local government.'?*® Moreover, according to Neven Tomi¢, the Governments of
the HVO and of the HR H-B granted funds to the municipal HVOs between October
1993 and August 1994.12%°

B. Specific Role of the President of the HVO and the President of the
Government of the HR H-B

534. On 15 May 1992, the Presidency of the HZ H-B unanimously elected Mate
Boban as President of the HVO.2® On 14 August 1992, the Presidency appointed

1293 p 00303, Articles 13-15, p. 2; P 08973, p. 24; 3D 03720, p. 79; see also the example of the payment
of a sum of money by Privredna Banka of Zagreb to the municipality of Orasje in Posavina “through”
the authorities in Herceg-Bosna: Zarko Primorac, T(F), pp. 29937-29939; 1D 02948; 1D 02942, p. 1.
1294 Zoran Perkovié, T(F), pp. 31713-31715, 31953. See P 00431; P 02248; P 09545, pp. 35 and 36, and
P09530.

12% p 05517, p. 4.

12% p 05517, p. 4.

1297 p 05517, p. 4.

12% p 05517, p. 4.

1299 Neven Tomi¢, T(F), pp. 33878-33879; 1D 02134; 1D 02137.

1300p 09526; P 09545, p. 15; see also P 00206, Article 2, p. 1; Bo Pellnas, T(F), p. 19476; Neven
Tomi¢, T(F), p. 33730.
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Jadranko Prli¢ to that post.”*®* On 10 November 1993, the President of the HR H-B,
Mate Boban, again appointed Jadranko Prli¢ to the post of President of the
Government.™** On 20 November 1993, the House of Representatives elected the
members of the Government of the HR H-B, confirming Jadranko Prli¢ in the post of

President of the Government. 3%

535. The Prli¢ Defence notes that the President of the HVO was on the same level
as the heads of department, who had no power of appointment and that the decisions
taken by the HVO to this effect, as with any decisions it adopted in collegio, were
taken on the advice of the departments and fell under the jurisdiction of the
Presidency of the HZ H-B.!3%

536. The Chamber nevertheless finds that the President of the HVO played a more
significant role within the Government of the HVO than the Prli¢ Defence suggests.
In fact, under the Statutory Decision of 3 July 1992, the President of the HVO was in
charge of and responsible for the activities of the HVO."** The President signed the

official HVO documents, such as decrees and decisions, 1%

including certain
decisions to appoint.’**" Article 9 of the said Decision also indicates that the President
of the HVO was supposed to ensure unity of political and administrative action within
the HVO and to cooperate with the other organs of the HZ H-B.2% In legislative
affairs, Jadranko Prli¢, as President of the of the HVO, directed debates during
discussions over adopting a statute or a decree, organised votes and sometimes even

proposed revisions to the texts.*3*

537. The Law on the Government of the HR H-B of 30 September granted similar

power to the President of the Government of the HR H-B. He represented the

1301 p 09545, p. 29; P 00391, p. 11; Witness DV, T(F), p. 22872; P 10217 under seal, para. 28; P 01965,
p. 2; P 01575, p. 3; see also P 01303 under seal; P 01309 under seal, p. 3.

1302 p 06583. The Chamber nevertheless examined evidence showing that prior to this date Jadranko
Prli¢ was already being introduced as the Prime Minister of the HR H-B; P 05422, p. 1; Zoran Buntic,
T(F) pp. 30254 to 30256.

13083 p 06772.

1304 prli¢ Defence Final Trial Brief, paras 174 and 327 (c). See also the Preliminary Statement by the
Accused Prli¢, T(F), p. 27562.

1305 p 00303, Article 9, p. 2; 2D 00852; P 01505; P 01557.

1305 p 00303, Article 9, p. 2; see in particular P 00988; 1D 00024; 1D 00103; 1D 00141; 1D 00194;
P 02015; P 04565.

1307 Davor Marijan, T(F), pp. 35717 and 35721.

1308 p 00303, Article 9, p. 2; see P 01700.

1399 Zoran Perkovié¢, T(F), pp. 31725-31726.
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Government, chaired its meetings, coordinated its work and implemented the
Government’s Rules of Procedure.’** The President of the Government was to sign
all the laws, decisions and decrees adopted by the Government. **** At the
recommendation of the Pr