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l. INTRODUCTION

A. The Internationa Tribund

1 This Opinion and Judgment is rendered by Trid Chamber Il of the Internationa
Tribund for the Prosecution of Persons Responsble for Serious Violaions of Internaiond
Humanitarian Law Committed in the Teritory of the Former Yugodavia dnce 1991
(“Internationa Tribund™) following the indictment and trid of Dufko Tadi}, a citizen of the
former Yugodavia, of Serb ethnic descent, and a resdent of the Republic of Bosnia and
Herzegovina a the time of the dleged crimes. It is the firs determination of individud guilt
or innocence in connection with serious violdions of internationd  humanitarian lawv by a truly
internationd  tribund, the Internationd Tribund being the firgt such tribund to be established
by the United Nations. The internationd military tribunds a Nomberg and Tokyo, its
predecessors, were multingtiond in nature, representing only part of the world community.

2 The International Tribund was edablished by the Security Council of the United
Nations in 1993, pursuat to resolution 808 of 22 February 1993 and resolution 827 of 25
May 1993 The Security Council, having found that the widespreed violations of
internationa  humanitarian law occurring within  the territory of the former Yugodavia
including the practice of “ehnic deandng’, condituted a threst to internationa pesce and
security, exercised its powers under Chapter VII of the Charter of the United Nations to
esablish the Internationd Tribund, determining that the cregtion of such a tribund would
contribute to the retoration and maintenance of peace. As such, the Internationd Tribund is
a subgdiary organ of the Security Council and dl Member Staes are required to cooperae
fully with it and to comply with requests for assstance or with orders issued by it.

3 The Internationa Tribund is governed by its Statute (“Statute’), adopted by the
Security Coundcil following a report by the Secretary-Generd of the United Nations presented
on 3 May 1993 (“Report of the Secretary-General” Y. Its 11 Judges are drawn from States

1 U.N. Doc. YRES/808(1993); U.N. Doc. YRES/827 (1993).
2 Report of the Secretary -General pursuant to paragraph 2 of Security Council resolution 808 (1993) and Annex
thereto, U.N. Doc. §/25704 (“ Report of the Secretary General”).
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around the world. The proceedings are governed not only by the Statute but dso by Rules of
Procedure and Evidence (“Rules’) adopted by the Judges in Februay 1994, as amended.
The Internationd Tribund is not subject to the nationd laws of any jurisdiction and has been
granted both primacy and concurrent jurisdiction with the courts of States.

4 The Staute grants competence to prosecute persons responsible for serious violations
of internationd humanitarian law committed in the territory of the former Yugodavia since
1991. Subjectmatter jurisdiction is dtated in Artides 2 to 5 of the Statute to condst of the
power to prosecute persons responsble for grave breeches of the Geneva Conventions of 12
August 1949" (collectively the “Geneva Conventions’) (Artide 2), to prosecute persons
violating the laws or customs of war (Article 3), to prosecute persons committing genocide, as
defined in the Statute (Artice 4), and to prosecute persons responsible for crimes agang
humanity when committed in amed conflict (Article 5), which are beyond any doubt part of
cusomary internationd law.

5 Under the Statute the Prosecutor, an independent organ of the Internationa Tribund,
is respongble for the investigaion and proscution of persons responsble for such offences.
Upon determination that a prima facie case exists againgt a suspect, the Prosecutor may
prepare an indictment, which is to contain a concise satement of the facts and the crime or
crimes with which the acaused is charged, and submit that indictment to a Judge of a Trid
Chamber for review and confirmation.

B. Procedura Background

6. Du{ko Tadi} was arrested in February 1994 in Germany, where he was then living, on
suspicion of having committed offences a the Omarska camp in the former Yugodavia in

31 T/32/Rev. 10.

“The Geneva Convention for the Amelioration of the Conditions of the Wounded and Sick in Armed Forces in
the Fedd, 12 Aug. 1949, 75 UN.T.S 970 (“Geneva Convention 1"); the Geneva Convention for the
Amdioration of the Conditions of the Wounded, Sick and Shipwrecked Members of Armed Forces a Sea, 12
Aug. 1949, 75 UN.T.S 971 (“Geneva Convention I1"); the Geneva Convention reative to the trestment of
Prisoners of War, 12 Aug. 1949, 75 U.N.T.S. 972 (“Geneva Convention 111"); the Geneva Convention relative to
the Protection of Civilian Personsin Time of War, 12 Aug. 1949, 75 U.N.T.S. 973 (“Geneva Convention IV").
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June 1992, induding torture and ading and abetting the commisson of genocide, which

congtitute crimes under German law.

7 Proceedings a the International Tribuna involving Du{ko Tadi}, dl of which have
been hdd a the seet of the Internationd Tribund in The Hague, Netherlands, commenced on
12 October 1994 when the Prosecutor of the Internationa Tribund, a tha time
RichardJ. Goldstone, filed an gpplication under Rule 9 of the Rules, seeking a forma request
to the Federd Republic of Germany, pursuant to Rule 10, for deferrd by the German courts to
the competence of the Internationa Tribund. These provisons dlow the Internationd
Tribund to exercise its primacy juridiction in connection with proceedings dready indituted
in a State in cases where, inter alia, what is in issue is dosdy rdaed to, or otherwise involves
dgnificant factud or legd quedions which may have implications for invedigaions or
prosecutions before the Internationd Tribundl.

8 A public hearing on the deferd gpplication was hed on 8 November 1994, before
Trid Chamber 1, with Judge Adolphus KaribiWhyte (Nigeria) presding, dtting  with
Judge Elizabeth Odio Benito (Costa Ricad) and Judge Claude Jorda (France). At that hearing,
counsd for the Federd Republic of Germany and counsd for Dyko Tadi} appeared as amici
curiae. The Federd Republic of Yugodavia (Serbia and Montenegro) was dso invited to
appear as amicus curiae but declined to do 0. Trid Chamber | found that both sets of
invedigations involved the same cimes and that, in addition, the Internationd Tribunad would
not be acting in the proper interests of judtice if some of the dleged cooffenders of these
seriouws violaions of internationd humanitarian lav were to be judged in nationd courts and
others by the International Tribunad. Accordingly, a Forma Request for Deferrd addressed to
the Federal Republic of Germany was issued that day”.

9 The Indctment by the Prosecutor againg Du{ko Tadi} (“the accused’) and a co-
accused, Goran Borovnica, charging them with a totd of 132 counts involving grave bresches
of the Geneva Conventions, violations of the laws or cusoms of war, and crimes agangt
humanity was confirmed by Judge Karibi-Whyte in February 1995 (subsequently twice
amended but referred to throughout as “the Indictment”) and arrest warrants were issued. The
accused was charged with individua counts of persecution, inhuman trestment, crud
trestment, rape, wilful killing, murder, torture, wilfully causng great suffering or serious
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injury to body and hedth, and inhumane acts dleged to have been committed a the Omarska,
Keraterm and Trnopolje camps and a other locations in op{tina Prijedor in the Republic of
Bosnia and Hezegovina. The accused was trandferred to the Internationa Tribund on 24
April 1995, after the Federd Republic of Germany enacted the necessary implementing
legidation for his surrender, and thereafter was detained in the United Nations detention unit
in The Hague.

10. The initid appearance of the accused under Rule 62 of the Rules took place on
26 April 1995, before Trid Chamber II, then comprised of Judge Gauidle Kirk McDonad
(USA), presding, Judge Jules Deschénes (Canadd) and Judge La Chand Vohrah
(Mdaysa). The Prosecution team was led by Mr. Grant Niemann from Austrdia, with
Mr. WilliamFenrick from Canada, and Ms. Brenda Hollis and Mr. Alan Tieger, both from the
USA., and asssted by the case manager, Ms AnnSutherland, dso from Audrdia The
accused was represented by Mr. Michail Wiadimiroff, a member of the Dutch bar, asssted by
Mr. MilanVujin, a member of the bar of the Federd Republic of Yugodavia (Serbia and
Montenegro). Mr. Wladimiroff was assigned as counsd to the accused by the Regidrar of the
Internationd  Tribund, with his fees pad by the Internationd Tribund, on the grounds of
indigency pursuant to the Directive of the International Tribund on the Assgnment of
Counsel®. At that hearing, the Prosecution indicated its desire to proceed againgt the accused
in the absence of the co-accused, Goran Borovnica. The accused entered a plea of not guilty
to dl counts of the Indictment and was remanded in detention pending trid. The proceedings
were broadcast live pursuant to an Order of the Trid Chamber (a practice which has since
been followed for dl public sessons), with Smultaneous interpretetion in English, French and
the language of the accused.

11 On 11 May 1995 a prdiminary datus conference was held, in open sesson and in the
presence of the accused, to discuss procedurd and other metters rdating to the case. By this
time the Prosecution team had been enlarged to include Mr. Michael Keegan from the USA.,
while Mr.KrstanSimi}, dso a member of the bar of the Federd Republic of Yugodavia
(Serbia and Montenegro), asssed the Defence. On 18 May 1995 the Prosecution filed a
motion for protective measures seeking a variety of protective meesures for a totd of seven

witnesses.  The Defence responded on 2 June 1995, opposng the granting of the mgority of

® Decision of the Trid Chamber on the Application by the Prosecutor for a Forma Request for Deferrd,
Prosecutor v. Tadi}, Case No. IT-94-1, T.Ch. |, 8 Nov. 1994.
®1T/73/Rev. 3.
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these measures on the ground that they infringed upon the right of the accused to a far and
public hearing. Theredfter, pursuant to leave granted, an amicus curiae brief was filed by
Chrigine Chinkin, Professor of Internationd Law, and a joint amicus curiae brief was
submitted by Rhonda Copdand, Professor of Law, Jennifer M. Green, atorney, Felice Gaer
and SaraHossain, bariger, on behdf of the Jacob Blaugtein Inditute for the Advancement of
Humen Rights of the American Jewish Committee, Center for Conditutiond Rights,
Internation  Women's Human Rights Law Clinic of the City Universty of New York,
Women Refugees Project of the Harvard Immigration and Refugee Program and Cambridge
and Somerville Legd Services. These were the firsd amicus curiae briefs to be submitted to
the International Tribund. The motion was heard in closed sesson on 21 June 1995 before
Judge McDondd and Judge Vohrah, dtting with Judge Ninian Stephen (Audrdia),
Judge Deschénes having withdravn a his own request.  Theresfter, Trid Chamber |l
remained as thus condituted throughout preliminary proceedings and the trid. Following the
hearing, an Order was issued on 23 June 1995 requiring the parties to file additiond factud
information concerning prior media contact by the witnesses for whom protective measures
were sought.  When the Prosecution responded to this requedt, it dso amended the rdief it
was seeking in respect of certain witnesses and withdrew its request for relief in respect of

one withess.

12 On 10 Augugt 1995 the Trid Chamber issued its Decison on this motion.  The request
for confidentidity (non-disclosure of names and identities to the public) and rdaed orders for
9x witnesses was granted unanimoudy, while the request for anonymity (non-disclosure of
such information to the accused) was granted by mgority in respect of four witnesses,
Judge Stephen dissenting in part”.

13. Meanwhile, on 23 June 1995, the Defence filed motions on the form of the Indictment,
non bis in idem and jurisdiction and sought, and was granted, a 14-day extenson of time in
which to file a motion to excdude evidence obtaned from the accused while detained in
Germany. The Trid Chamber st the date of 25 July 1995 to hear the motion chalenging
juridiction and adjourned the hearing of dl other preiminary motions until after the motion
on juridiction had been findly resolved. On 14 July 1995, the Trid Chamber granted leave to

the Government of the United States of Americato file an amicus curiae brief on thisissue
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14. The Defence motion on jurisdiction was heard in public sesson on 25 and 26 July
1995, Mr. Alphons Orie, also a mamber of the Dutch bar, had meanwhile joined the Defence
team and was subsequently formaly gppointed as co-counsd. The Defence raised three
principd  arguments, disputing the legdity of the establishment of the Internationd Tribuna
by the Security Council, chdlenging the primecy jurisdiction with which the Internationd
Tribund is endowed and chdlenging the subject-matter jurisdiction.

15. On 10 August 1995 the Trid Chamber rendered its Decison on the Defence Motion
on Jurisdiction, unanimoudy dismissng the chdlenge to primecy jurigdicion and subject-
matter jurisdiction under Articles 2, 3 and 5 of the Statute and decided that the dispute as to
the etablishment of the Internationd Tribund raised a non-judiciable issue and that the
International Tribunal was not competent to review the decision of the Security Coundil® The
Defence filed a notice of interlocutory gpped agang this Decison on 14 August 1995, a
schedule for filing of briefs was issued by the Appeds Chamber and the hearing was set down
for 7 September 1995. Prior to the hearing, the nongovernmental organization, Juristes sans

Frontiéres, sought and was granted leave to file awritten brief asamicus curiae in the gpped.

16. On 7 and 8 September 1995 the interlocutory goped was heard by the Appeds
Chamber composed of the Presdent of the Internationd Tribund, Judge Antonio Cassese
(Itdy), presding, and Judge Heope Li (Ching), Judge Jules Deschénes (Canada),
Judge Georges Abi-Saab (Egypt) and Judge Rustam S. Sidhwa (Pakistan). The Prosecutor of
the Internationa Tribund argued the gpped, asssted by the trid attorneys. The Defence team
remained as it had been before the Trid Chamber. On 2 October 1995 the Appeds Chamber
issued its Decison on the aqopeei9 (“Appeals Chamber Decision”). The Appeds Chamber
unanimoudy upheld the Trid Chamber on the chdlenge to primeacy and, with Judge Sidhwa
dissenting, held that the Internationd Tribund had subject-matter jurisdiction. However, the
Appeds Chamber, with JudgeLi dissenting, decided that the Internationd Tribund was
empowered to pronounce upon the legdity of its establishment by the Security Council and
dismissed that chdlenge.

" Decision on the Prosecutor's Motion requesting Protective Measures for Victims and Witnesses, Prosecutor V.
Tadi}, CaseNo. IT-94-1, T.Ch. II, 10 Aug. 1995.

8 Dedison on the Defence Motion on Jurigdiction, Prosecutor v. Tadi}, Case No. IT-¥-1, T.Ch. Il, 10 Aug.
1995,
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17. On 1 August 1995 the Prosecution sought leave to amend the Indictment by the
addition of new charges and a the same time requested protective measures for the principa
witness involved. As the procedure for an amendment of the Indictment in this way was not
soecificdly provided for in the Rules, the Prosecution sought the guidance of the Trid
Chamber as to whether the new materid should be submitted for review to the Trid Chamber
or to the confirming Judge. On 8 August 1995 the Trid Chamber directed the Prosecution to
submit its mation for leave to amend the Indiccment to the confirming Judge,
Judge Karibi-Whyte, who confirmed the new charges on 1 September 1995. At the same time
the Prosecution reorganized the charges in the Indictment, to reduce the total number of
counts to 36. The Prosecution motion for protective measures for the principal witness whose
testimony supported the additiond charges in the Indictment, Witness L, was heard in closed
sesson on 25 October 1995; further filings were sought and subsequently made in respect of
the effect upon any protective measures of the prior conviction of Witness L for serious
crimes by the courts of the Republic of Bosnia and Herzegovina and, on 14 November 1995, a
Decison granting protective measures to that witness was handed dowr®.

18. The Defence filed a maotion on the form of the Indictment on 4 September 1995,
together with a second motion to suppress the production of evidence obtaned from the
accused and a second moation on the principle of non bis in idem, but on 28 September 19%
withdrew the two motions to suppress the production of evidences On 14 November 1995 the
Trid Chamber handed down its Decisons on the principle of non bis in idem and on the form
of the Indictment (“Decision on the Form of the Indictment” ). The motion on non bis in
idem was dismissed in full but the Decision on the Form of the Indictment uphed the motion
in as far as it rdlaed to paragraph 4 of the Indictment and the Prosecution was granted 30 days
in which to amend tha paragraph, which it did by withdrawing the two counts based on

deportation.

° Decision on the Defence Motion for Interlacutory Appeal on Jurisdiction, Prosecutor v. Tadi}, Case No. IT-H-
1, A.C., 2 Oct. 1995 (“Appeals Chamber Decison”).

© Decision on the Prosecutor's Motion requesting Protective Measures for Witness L, Prosecutor v. Tadi}, Case
No. IT-94-1, T.Ch. I1, 14 Nov. 1995.

% Decison on the Defence Motion on the Principle of Non-his-in-idem, Prosecutor v. Tadi}, Case No. IT-94-1,
T.Ch. 1l, 14 Nov. 1995; Decison on the Defence Motion on the Form of the Indictment, Prosecutor v. Tadi},
Cas=No.IT-94-1, T.Ch. Il, 14 Nov. 1995.

Cese No. IT-94-1-T 7 May 1997



19. Meanwhile, in October 1995, the Trid Chamber had written to the parties, setting out
a number of points which it wished the parties to consder before the trid commenced. This
being the firg full trid conducted by the Internationd Tribund, and in view of the fact that
counsdl came from a variety of nationd jurisdictions, the Trid Chamber sought to involve the
paties in discusson of the practicd and procedura aspects of the trid.  Acordingly, a
closedsesson gatus conference was held on 23 October 1995 a which a wide range of issues
was discussed, incduding discovery, trandation of documents use of courtroom technology
for digplay of exhibits quedions of idetification, the datus of the coaccused, Goran
Borovnica, the need for pre-trid briefs and the issues they should address, financid
arrangements for Defence counsd, cooperation of State authorities with both the Defence and
the Prosecution, practical arangements for protected witnesses within the courtroom and the
implications of live broadcadting of the proceedings for these witnesses.

20. The next day, 24 October 1995, a a public dtting of the Trid Chamber, the accused
entered an gppearance to the additional charges and pleaded not guilty. The Prosecution dso
sought a separate trid of the accused from his coaccused, Goran Borovnica, and this was
granted unopposed. A number of the procedurd issues which had been raised in the closed
sesson datus conference of the day before were then discussed in open sesson. These
included a proposed date of 6 May 1996 for commencement of the trid, the Defence having
sought an additiona period of gpproximatdy six months to prepare its case in view of the
difficulties it was experiencing in arranging access to the area and to witnesses,

21 On 1 November 1995 the Prosecution filed a motion seeking delayed rdlease of the
televised broadcast of proceedings so as to protect witnesses from inadvertent disclosure of
protected identity and on 15 November 1995, after hearing argument, the Trid Chamber
ordered that relesse of the broadcast should be delayed for 30 minutes to dlow time for any
inadvertent disclosure to be ddeted from the recording, subject however to the avalability of
funds to purchase the necessary technical equipment to effect that delay’®. It was further
ordered that the written transcript of witness testimony heard in closed sesson would dso be
released to the public after redaction where necessary. A further status conference was held
on 14 November 1995 a which the paries discussed ther readiness for trid and reaed

2 Decison on the Prosecutor's Motion requesting Delayed Release of Recordings of the Proceedings,
Prosecutor v. Tadi}, Case No. IT-94-1, T.Ch. I, 15 Nov. 1995.
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issues. In the same month Mr.Simi} left the Defence team and, in December 1995,

Mr. Nikola Kosgti} was given a power of attorney to represent the accused.

2. Following a recess over the Chrisgmas period, a further status conference was hed on
16 January 1996. The Defence described the difficulties it was experiencing in the conduct of
its invedigations both within the region of the former Yugodavia and dsewhere, even after
the successful concluson of the Generd Framework Agreement for Peace in Bosnia and
Herzegovina (“Dayton Peace Agreement”), and the need for a further visit to the region to
complete its enquiries.  Ancther status conference was hed on 13 February 1996, after both
paties had vidted the region, a which arangements for trid were discussed in detall.
Following that status conference, the Trid Chamber issued an Order sdting dates for the
filing of pretrid briefs and formaly setting down the trid for 7 May 1995 with additiond
datus conferences scheduled for April and immediatdy prior to commencement of thetrid.

23. Orders were issued in Mach and April 1996 for the filing of notices of expert
witneses.  An additiond Satus conference was held on 15 March 1996 to resolve certan
unforeseen problems and the issue of giving evidence via video-conference link was
discussed. On 20 March 1995 the Defence filed a forma notion on the giving of evidence by
video-conference link, which issue, together with the issue of prior disclosure of Defence
witness statements, was discussed in more detall at the fina closed-sesson dtatus conference
on 9 April 1996. The Defence team was joined a this status conference and theresfter by
Mr. Steven Kay and Ms. Sylvia de Bertodano, both from the London bar, acting as
conaultants, pursuant to the arangements made by the Regidry for provison of assgned
counsd. On 10 April 1996 the Defence filed a motion for severance of the Indictment to
provide for separate trids in respect of the incidents dleged to have taken place a the
Omarska camp from the other charges The Defence dso filed a notice of dibi pursuant to
Rule 67 on tha day, together with a motion to prevent the contamination of witnesses
testimony. An gpplication by Courtroom Televison Network for leave to gopear as amicus
curiae on this issue was denied. The Prosecution pretrid brief was filed on that day, the
Defence having a further two weeks in which to respond with ther pretrid brief. On 12
April 1996 the Prosecution filed a motion to compe disclosure of satements of Defence
witnesses, to which the Defence responded on 16 April 1996.
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24. Another datus conference was held on 18 April 1996 a which a number of issues
involving expert witnesses were discussed.  On the same day, the Defence filed a motion to
summon and protect Defence witnesses, liging 28 witnesses for whom some form  of
protective messures were sought, incdluding safe  conduct  (limited  immunity  from
prosecution), the giving of evidence via videocconference link and confidentidity for certain
witnesses.  The next day, the Prosecution filed a motion for protective measures for an
additiond witnesss.  The Defence pre-trid brief was filed on 23 April 1996 and the
Prosecution responded to that on 26 April 1996.

5. The Defence notice of dibi was amended on 2 May 1996. On 3 May 199% the find
pretrid gatus conference and a hearing on motions were hdd in public, with a portion
reding to a request for protective measures for a witness being held in closed sesson. The
Defence moation for witness protection, incduding the video-conference link and safe conduct,
and the Prosecution motion for disclosure of Defence witness statements were discussed. The
Trid Chamber made a number of rulings for the conduct of the trid, induding one that it
would not be gppropriate for the Trid Chamber to find the accused guilty of any crime unless
specificdly charged in the Indictment. It requested the parties to address the character of the
conflict during the trid and to present evidence both on this issue and as to whether the crimes
charged were committed within the context of an armed conflict. It was confirmed that
Mr. Vujin and Mr. K osti} were no longer counsel of record for the Defence.

26. The Trid Chamber entered its Decison on the Defence motion to prevent the
contamindion of tetimony on the same day, denying the rdief sought'>. As part of its
digposd of the moation, the Trid Chamber issued a notice to be given to each witness,
reminding the withesses not to discuss the proceedings with anyone other than the lawyers
involved and to avoid following media coverage of the trid, and dso pointing out the
pendties for fdse testimony before the Internationd Tribund. The Defence motion on
severance of the Indictment was denied and the Triad Chamber declined to determine predtrid,
and formulate for the parties, the dements of the offences, as had been sought by the
Prosecution and supported by the Defence, indructing the parties instead that these matters
could be dedt with in their opening datements. The Trid Chamber's Decison denying the

B Decision on the Defence Motion to Prevent the Contamination of Testimony, Prosecuor v. Tadi}, Case No.
IT-94-1, T.Ch. Il, 3May 1996.
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Prosscution motion to compel disclosure of Defence witness statements was issued on 7 May
1996, immediately prior to commencement of the tria™.

27. The trid of the accused commenced on 7 May 1996. In addition to the Judges of the
Trid Chamber, the Regidgrar of the Internationd Tribund, Mrs Dorotheede Sampayo
Garido-Nijgh, and the Deputy Regigrar, Mr. Dominique Marro, were in atendance, together
with the Senior Legd Officer to the Chamber, Mrs. Yvonne Featherstone, and the court
deputy, Mr. RodandBos. After deding with some prdiminay matters, induding the public
announcement of the decisons issued by the Trid Chamber over the past few days, the Trid
Chamber denied a renewed gpplication by the Prosecution for a determination and
formulation by the Trid Chamber of the dements of each of the offences charged. The Trid
Chamber then conddered a motion from the Prosecution further to amend the Indictment to
withdraw Counts 2, 3 and 4, which rdaed to charges of forcible sexud intercourse.  The
goplication was unopposed by the Defence and was agreed to by the Trid Chamber and
subsequently confirmed by forma order?®.

28. Mr. Niemann opened for the Prosecution, followed by Mr. Wladimiroff for the
Defence, after which the first Prosecution expert witness was cdled to the dand in the
afternoon. The presentation of the Prosecution caselin-chief continued for 47 dtting days and
concluded on 15 August 1996, having been interrupted occasondly for short periods to
endble both Trid Chambers to conduct proceedings in other cases in the sole courtroom
avalable to the Internationd Tribund. During this period 76 witnesses gave evidence and
346 Prosecution exhibits were admitted, including video tapes of the region and a modd of
the Omarska camp, togeher with a further 40 exhibits from the Defence.  All of the
courtroom participants, including the accused, were gble to view exhibits such as maps and
videos on the courtroom monitor, or to sdect the broadcast image or a Smultaneous written
transcript. Mogt of the witnesses gave evidence in their native language which was then
interpreted into the two working languages of the Intenaiond Tribund. It is on this
interpretation that the transcript of the proceedings is based and on which the Trid Chamber,
of necessty, mudt rely.

“ Decision on the Prosecution Motion to compel Disclosure of Statements taken by the Defence of Witnesses
who will Testify, Prosecutor v. Tadi }, Case No. IT -94-1, T.Ch. I1, 7 May 1996.
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20, A Decison on the two Defence motions for protective measures for its witnesses was
issued on 25 June 1996, providing for the issue of summonses for 24 Defence witnesses
goproving the giving of evidence via videaconference link from Banja Luka in the Republic
of Bosiia and Herzegovina for seven witnesses, subject to the necessary equipment and
fedlities being made avaldde to the Internationd Tribund, and granting confidentidity to
five Defence witnesses and safe conduct to a further four witnesses™. The Decision granted
leave to the Defence to file supplementary affidavits and to amend its motion to request safe
conduct insteed of orders permitting tetimony by video-conference link in respect of certain
witnesses, which the Defence duly filed on 30 July 1996. A sgparate Decison was entered by
the Trid Chamber on these amended requests on 16 August 1996, providing for the
summoning of a further eight Defence witnesses, granting permisson for video-conference
link tetimony to an additiona d9x witnesses, granting confidentidity in respect of another

five Defence witnesses and giving safe conduct to seven other Defence witnesses™.

0. Applications for protective measures for additiond witnesses continued to be made by
both paties throughout the proceedings. Orders for the shidding of witnesses from public
view and for eectronic digtortion of the broadcast image of the witness were issued in respect
of a further eight witnesses. In some cases, the decison was granted ordly and the evidence
heard prior to entry of a formd decison. The evidence of 17 witnesses, both Prosecution and
Defence, was heard in cdosed sesson but in full view of the accused and counsd pursuant to
soecific orders.  Of the four witnesses granted anonymity, two were not cdled to give
evidence and one tediified in open sesson without any protective measures. The remaining
witness, Witness H, was dso heard in closed sesson and was shidded from the view of the
accused but not from Defence counsd. The written transcript of the testimony of al of these
protected witnesses has subsequently been released by order of the Trid Chamber, after
review by the party presenting the witness and by the Victims and Witnesses Unt of the
International Tribunal and redaction of any materid disclosing identity.

3L A third motion to protect Defence witnesses was filed on 12 September 1996 and a
Decison issued on 20 September 1996 adding 14 witnesses to the lig of those to be

® Decison on the Prosecution Motion to Withdraw Counts 2 through 4 of the Indictment Without Prejudice,
Prosecutor v. Tadi}, Case No. IT-94-1, T.Ch. 1, 25 Jun. 1996.

® Decision on the Defence Motions to Summon and Protect Defence Witnesses and on the Giving of Evidence
viaVideodink, Prosecutor v. Tadi }, Case No. IT -94-1, T.Ch. I1, 25 Jun 1996.
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summoned; permitting the giving of evidence via video-conference link for two more Defence
witnesses, granting confidentidity for another two witnesses, and granting safe conduct to
three additiond witnesses®. A fourth motion was granted by a Decision of 11 October 1996,
permitting two more Defence witnesses to give evidence via videocconference link and
granting confidentidity to one of these witnesses™. On 17 October 1996 the Trid Chamber
aoproved the giving of evidence via video-conference link to another Defence witness® and,
on the following day, granted confidentiaity to onefinad Defence witness™.

32 Following a recess of three weeks after the close of the Prosecution case to permit the
Defence to make its find preparations, the Defence case opened on 10 September 1996 and
continued for eight weeks until 30 October 1996. Forty witnesses were presented and 75
exhibits admitted (both Defence and Prosecution), including video tapes.  In the week of 15 to
18 October 1996 a temporary video-conferencing link was established between the courtroom
in The Hague and Banja Luka A totd of 11 Defence witnesses tedtified using this link,
which permitted the Judges and other courtroom paticipants to follow the evidence of the
witnesses, to observe ther demeanour and to question them as to ther testimony. The giving
of tetimony in the former Yugodavia was overseen by the Deputy Regisrar as Presding
Officer and both the Prosecution and the Defence had observers at the location throughout the
tetimony.  Quedtioning-in-chief and crossexamination was conducted by counsd from the
courtroom in The Hague.

3. During the Defence case, one of the Prosecution witnesses, Witness L, who had
tedified to events in the Trnopolje camp, was recaled for further cross-examination by the
Defence. A number of Defence witnesses were then heard in closed session in relation to the
truthfulness of Witness L’s testimony. As a result of such testimony, the Prosecution initiated
cetain enquiries which culminated on 25 October 1996 in the Prosecution inviting the Trid
Chamber to disregard the testimony of Witness L and to revoke the protective measures
granted for him. The Prosecution acknowledged that, as a consequence, the accused had no

 Decision on the Defence Motion to Protect Defence Witnesses, Prosecutor v. Tadi}, Case No. IT-%4-1, T.Ch.
I, 16 Aug. 1996.

8 Decision on the Third Confidential Motion to Protect Defence Witnesses, Prosecutor V. Tadi}, Case

No. IT-94-1, T.Ch. I1, 20 Sept. 1996.

® Decision on Fourth Confidentid Motion to Protect Defence Witnesses, Prosecutor V. Tadi}, Case No. IT-94-1,
T.Ch. I1, 11 Oct. 1996.

® Decision on the Defence Motion requesting Video-link for Defence Witness Jdena Ggi}, Prosecutor v. Tadi},
CaseNo. IT-94-1, T.Ch. Il, 17 Oct. 1996.

2 Decision on the Defence Motion requesting Facid Digtortion of Broadcast Image and Protective Measures for
Defence Witness D, Prosecutor v. Tadi}, Case No. IT-94-1, T.Ch. I, 18 Oct. 1996.
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case to answver in respect of mogt of the dlegaions in subparagraph 4.3 of the Indictment.
The circumgtances surrounding Witness L's testimony are now the subject of an investigation
by the Prosecutor ordered by the Trid Chamber on 10 December 1996 for fase testimony
under Rule 912, The accused himsdf testified under solemn dedlaration over a period of
three days from 25 to 29 October 1996.

A, On 6 and 7 November 1996 the Prosecution presented 10 witnesses in rebuttd,
including one witness who was granted confidentidity by the Trid Chamber by ord decison
on 7 November 1996. The Defence did not submit any evidence in rgoinder after the
completion of the Prosecution rebuttd.  Closng arguments were heard from 25 to
28 November 1996, supported by podt-trid filings by each party. The matter was taken by the
Trid Chamber under advisement and judgment was reserved to a later date.

5. In addition to the motions dreedy referred to, a number of others were filed during the
trid, indudng a Prosecution motion to submit materid rdevant to the testimony of one of its
witnesses, a motion from the Defence to exclude hearsay, a motion by the Defence to dismiss
the charges a the dose of the Prosecution case and a motion by the Prosecution seeking
production of Defence witness statements after the witness had testified. The Defence motion
to exdude hearsay was denied unanimously®, with Judge Stephen issling a separate opinion.
The Defence motion to dismiss the charges® and the Prosecution motion for production of
witness statements™ were both denied. All three Judges issued separate opinions on the issue
of production of witness statements, with Judge McDondd dissenting from the mgority.  An
application for leave to appear as amicus curiae by MilanBulaji} on the issue of the historicd
and politicd context of the events in the region was submitted to the Trid Chamber on
13 November 1996 and rgected on 25 November 1996 on the bads that granting the request
a this sage of the proceadings would not assgt the Trid Chamber in the proper
determination of the case. A number of these motions and the Decisons rendered are
discussed in more detall in Section V of this Opinion and Judgment.

Z Order for the Prosecution to Investigate the Fase Tegtimony of Dragan Opaci}, Prosecutor v. Tadi}, Case No.
IT-94-1, T.Ch.llI, 10 Dec. 1996.

3 Decision on Defence Motion on Hearsay, Prosecutor v. Tadi }, Case No. IT -94-1, T.Ch. II, 5 Aug. 1996.

# Dedision on Defence Motion to Dismiss Charges, Prosecutor v. Tadi},, Case No. IT-%-1, T.Ch. I, 13 Sep.
199.

% Decision on the Prosecution Motion for Production of Defence Witness Statements, Prosecutor v. Tadl }, Case
No. IT-94-1, T.Ch. Il, 27 Nov. 1996.
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C. The Indictment

36. The Indictment againgt Du{ko Tadi} was issued by the Prosecutor of the Internationd

Tribund in February 1995 and confirmed on 13 February 1995. It has been amended twice
snce then, in September and December 1995, and three of its counts were withdrawn at trid.

The Indictment (s findly amended) is st out in full in Annex A to this Opinion and
Judgment.

37. The charges in the Indictment are divided by paragraphs, with paragraphs 1 to 3
sting out the background and generd context of the dlegations. The counts in paragraph 5
were withdravn a trid. In al cases the accused is charged with individud crimind
responsibility pursuant to Article 7, paragraph 1, of the Statute.

3B. Paragraph 4 of the Indictment refers to a number of varied and separate incidents
which are dleged to conditute persecution. It charges that the accused participated with Serb
forces in the atack, destruction and plunder of Bosnian Mudim and Croat resdentid aress,
the saizure and imprisonment of Mudims and Croats in the Omarska, Keraterm and Trnopolje
camps, and the deportation and expulson by force or threst of force of the mgority of Mudim
and Croat reddents from opftina Prijedor. The accused is charged with participaing in
killings, torture, sexud assaults and other physcd and psychologicd abuse of Mudims and
Croats both within the camps and outside.

30. In subparagraph 4.1 the accusad is charged with committing various acts induding the
killing and besting of a number of the szed pearsons the killing of an ddely men and
woman near the cemetery in the area of “old” Kozarac, ordering four men from a marching
column and shooting and killing them, as charged in paragraph 11 of the Indictment; the
killing of five men and the beating and sezure of others in the villages of Jeski}i and Svd, as
charged in paragrgph 12 of the Indictment; the beetings of a least two former policemen in
Kozarac, and the begting of a number of Mudim maes who had been seized and detained at
the Prijedor military barracks.
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40. Subparagraph 4.2 charges the accused with paticipation in the killing, torture, sexud
assault and bedting of many detainees a the Omarska camp, incduding, inter alia, those
charged in paragrephs 5 to 10 of the Indictment; and he besting of detainees and looting of
their persond property and vauables of detainees a the Keralerm camp, including a mass

besting of detainees from Kozarac.

41. Subparagraph 4.3 (insofar as the Prosecution assarts that there is a case to answer)
dleges that the accused physcaly paticipated and asssted in the trander to and unlawful
confinement in the Trnopolje camp of non-Serb persons from the Kozarac area
42. Subparagraph 4.4 charges the accused with participation in the saizure, sdection and
trangportation of individuds for detention in the camps, dleging that the accused was aware a
the time that the mgjority of detainees who survived detention would be deported.

43. Subparagraph 4.5 dleges that the accused was aware of the widespread nature of the
plunder and dedtruction of persond and red property from non-Serbs and was physcaly
involved and paticipated in tha plunder and degtruction, induding the plunder of homes in
Kozarac and the looting of vauables from non-Serbs both as they were seized and upon their
ariva a the camps and detention centres.

44, By his paticipation in thexe acts the accused is charged with persecution on politicd,
racid and/or rdligious grounds, a crime againgt humeanity under Article 5 (h) of the Statute.

45. Paragraph 6 relates to the besting of numerous prisoners and an incident of sexud
mutilation a the Omarska camp, which took place in the large hangar building. A number of
prisoners were severdly beaten, incduding Emir Kaaba{i}, Jasmin Hmi}, Enver Ali}, Fikret
Haramba{i} and Emir Beganovi}. Fikret Haramba{i} was sexudly muitilaied. It is charged
that dl but Emir Beganovi} died as a result of these assaults. The accused is aleged to have
been an active paticipant and is charged with wilful killing, a grave breach recognized by
Artide 2 of the Statute;, murder, as a violation of the laws or cusoms of war recognized by
Article 3 of the Statute; murder, as a crime aganst humanity recognized by Article 5(@) of the
Satute; torture or inhuman trestment, a grave breech under Article 2(b) of the Statute
wilfully causng grave suffering or serious injury to body and hedth, a grave breach under
Article 2(c) of the Satute; crud trestment, a violation of the laws or customs of war under
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Artidle 3 of the Statute; and inhumane acts, a crime againgt humanity under Article 5(i) of the
Statute.

46. Paragraph 7 deds with an incident which is sad to have occurred in the “white
houss’, a smdl building at the Omarska camp, where on or aout 10 July 1992 a group of
Serbs beat [evik Sivec, threw him onto the floor of a room and left him there, where he died.
It is dleged that the accused participated in this beating and he is charged with wilfully
causng grest suffering or serious injury to body or hedth, a grave breach under Artice 2(c)
of the Staute; cruel trestment condituting a violation of the lawvs or cusoms of war under
Artide 3 of the Statute; and inhumane acts, a crime againg humanity under Article 5(i) of the
Statute.

47. Paragrgph 8 deds with an incident outsde the white house in late July 1992 when a
group of Serbs from outsde the camp, which is sad to have included the accused, kicked and
beat Hgika Elezovi}, Sdih Elezovi}, Sgad Svac and others s severdy that only Hgika
Elezovi} survived. Agan, the accused is charged with wilfully causng great suffering or
serious injury to body or hedth, a grave breach under Artide 2(c) of the Staiute; crue
treatment, condtituting a violation of the laws or customs of war under Article 3 of the Statute;
and inhumane acts, a crime againg humanity under Article 5(i) of the Statute.

48. The white house was ds0 the sdting for the incidents in paragraph 9 of the
Indictment. A number of prisoners were forced to drink water from puddles on the ground.
As they did so, a group of Serbs from outside the camp are said to have jumped on their backs
and beaten them until they were unable to move. The victims were then loaded into a
whedbarow and removed. The Prosecution dleges that not only did the accused participate
in this incident but that he discharged the contents of a fire extinguisher into the mouth of one
of the victims as he was being wheded away. The accused is charged with wilfully causng
great suffering or serious injury to body or hedth, a grave breach under Article 2(c) of the
Saute, crud trestment, condituting a violation of the laws or cusoms of war under Article 3
of the Statute; and inhumane acts, a crime againgt humanity under Article 5(i) of the Statute.

40. Paragraph 10 of the Indictment relates to another beating in the white house, sad to
have taken place on or dbout 8 July 1992, when, after a number of prisoners had been cdled
out individudly from rooms in the white house and beaten, Hase Ici} was cdled out and
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besten and kicked until he was unconscious. For his dleged participation in this incident, the
accusd is charged with wilfully causng grest suffering or serious injury to body or hedth, a
grave breach under Article 2(c) of the Statute; crud treatment, condtituting a violation of the
laws or cusoms of war under Article 3 of the Statute; and inhumane acts, a crime agangt
humanity under Article 5(i) of the Statute.

50. Paragraph 11 relates to the attack on Kozarac. It charges that, about 27 May 1992,
Serb forces saized the mgority of Bosnian Mudim and Bosnian Croat people of the Kozarac
area. As they were marched in columns to assembly points for transfer to camps the accused
is sad to have ordered Ekrem Karaba{i}, Ismet Karaba{i}, Sado Karaba{i} and Re]o Fori}
from the column and to have shot and killed them. In respect of this incident the accused is
charged with wilful killing, a grave breech recognized by Artice 2(a) of the Statute;, murder,
as a violation of the laws or cusoms of war recognized by Article 3 of the Statute; murder, as
a cime agang humeanity recognized by Artide 5@ of the Staute or, dternaively, with
wilfully causng grest suffering or serious injury to body or hedth, a grave breech under
Article 2(c) of the Statute; or inhumane acts, a crime againgt humanity recognized by Article
5(i) of the Statute.

5L The find paragrgph of the Indictment, paragrgph 12, rlates to an inddent in the
villages of Jaski}i and Sivci, on or adbout 14 June 1992. Armed Serbs entered the area and
went from house to house, cdling out resdents and separating the men from the women and
children, during which Sskib Elka{evi}, Osme Elka{evi}, Alija Javor, Abaz Jeski} and Nijaz
Jaski} were killed in front of their homes, Meho Kenjar, Adam Jakupovi}, Sdko Jeski}, lsmet
Jeski}, Beado Bdi}, [efik Bdi}, Nijas Elka{evi} and llijas Elkaf{evi} were besten and then
teken away. The Prosecution dleges that the accused was one of those responsible for these
killings and bestings and he is charged with wilful killing, a grave breach recognized by
Artidle 2(a) of the Statute; murder, as a violation of the laws or customs of war, recognized by
Artide 3 of the Statute; murder, as a crime againg humanity recognized by Article 5(a) of the
Saute wilfully causng great suffering or serious injury to body or hedth, a grave breach
under Article 2(c) of the Statute; crud trestment, being a violation of the Bws or customs of
war recognized by Artice 3 of the Statute;, and inhumane acts, a crime agang humanity
under Article 5(i) of the Statute.
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52. The findings of the Trid Chamber in rdation to these charges ae st out in the
following sections d the Opinion and Judgment.
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II.  BACKGROUND AND PRELIMINARY FACTUAL FINDINGS

A. The Context of the Conflict

53 In order to place in context the evidence reating to the counts of the Indictment,
especidly Count 1, persecution, it is necessary to sy something in a prdiminary way about
the rdevatt hidoricd, geographic, adminidrative and military setting about which evidence

was received.

4. Expert witnesses cdled both by the Prosecution and by the Defence testified in regard
to the higoricd and geogrephic background and such evidence was sddom in conflict; in
those rare cases where there has been some conflict the Trial Chamber has sought to resolve it
by adopting gppropricidly neutrd language. It is exdusivedy upon the evidence presented
before this Trid Chamber that this background relies, and no reference has been made to
other sources or to maerid not led in evidence A map of Bosiia and Herzegovina
(Prosecution Exhibit 181), which forms part of the Dayton Peace Agreement, is attached to

this Opinion and Judgment as Annex B.

1 Higtorica and Geographic Background

55. The aea with which this trid is primarily concerned is northwestern Bosnia and
Herzegovingg more specificdly, opftina (didrict) Prijedor, which includes the town of

Prijedor and the town of Kozarac some 10 kilometresto itseadt.

56. For centuries the population of Bosnia and Herzegoving, more so than any other
republic of the former Yugodavia, has been multi-ethnic.  For more than 400 years Bosnia
and Herzegovina was part of the Ottoman Empire. Its western and northern borders formed
the boundary with the AustroHungarian Empire or its predecessors, a military frontier aong
that boundary was edablished as early as the sixteenth century to protect the Hapsburg lands
from the Ottoman Turks. The presence of this old military frontier is said to account for the
presence there of much of its present-day Serb population, encouraged centuries ago to move
into and sdtle on the frontier, forming there a loyd populaion base as a potentid border
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defence force. The large Mudim populaion of Bosnia and Herzegovina owes its religion and
culture, and hence its identity, to the long Turkish occupetion, during which time many Savs
adopted the Idamic faith. The third ethnic population living in Bosnia and Herzegoving, dso
gzedble, ae the Croas, living principdly in the southwest adjacent to Croatids Damatian
coas. Since dl three population groups are Sav it is, no doubt, inaccurate to spesk of three
different ethnic groups, however, this appears to be accepted common usage.

57. Each of these peoples has had, in medievd times, its era of empire and grestness. For
Sarbs the heroic but unsuccessful resstance of the Seb nation to Turkish invason,
cuminating in ther defest in the batle of Kosovo, remains an emotiond event, symbolic of
Sab courage.  Naiondigic Serbs and Croats in particular each rely on longpast days of
empire in support of ther cams, necessaily conflicting, to a Greater Serbia and a Greater
Croatia For each, Bosnia and Herzegovina is of paticular interet, contaning as it does
subgantid Sab and Croat populdions as wel as an even lager Mudim populaion but
having no single ethnic group as a mgority of the population; as of 1991, some 44 percent of
Bosnians were Mudim, 31 percent Serb and 17 percent Croat.

58. Until 1878 Bosnia and Herzegovina remained under Ottoman rule. In that year, the
Austro-Hungarian  Empire occupied Bosnia and Herzegovina and begen to adminiger it.
Then, in 1908, it formdly annexed Bosnia and Herzegovina Immediady dfter the Firgt
World War, and as part of the breskup of the Hapsburg empire, the Kingdom of Serbs, Croats
and Slovenes was created out of the union of the Kingdom of Serbia, which in the nineteenth
century had dready achieved hardwon independence from Turkey, with Montenegro, which
had dso been an independent principdity, Crodia, Sovenia, and Bosnia and Hezegovina  In
1929 that Kingdom changed its name to the Kingdom of Yugodavia, that is the Kingdom of
the southern Savs. For many centuries Roman Catholiciam had predominated in the northern
and western sectors whereas Orthodox  Chridianity and Idam prevaled in its southern and
eadern sectors under the rule of the Ottoman Empire. This same generd religious divison
perssted into this century and indeed till persists.

50. The concept of a dae of the south Savs, who shared a common language and
common ethnic origins had evolved in the minds of Crodian intdlectuds during the
ningteenth century sde by sde with the growth amongst Serbs of the concept of a Greater
Sabia  With the digntegration of the Ottoman and AustroHungarian Empires after the First
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Warld War, these two disparate concepts, coupled with the status of Serbia as one of the
Allied powers, led to the cregtion of the postwar date of Yugodavia It was, however, an
unessy marriage of two ill-matched concepts and in the interwar years the naion experienced
acute tensons of an ethno-nationa character.

60. Until the Second World War and the invason of the Kingdom by Itdy and Germany
in 1941, Yugodavia, with its capitd in Begrade, underwent internd adminigtretive boundary
changes but its externd boundaries remained undtered.  Then, during the time of Axis
occupetion, a portion of the territory of the state was annexed by Itdy and two other aress
were trandferred to Bulgarian and Hungarian control respectively.  Much of what remained
became the formdly independent but in fact Axis puppet date of Croatia extending far
beyond previous, and subsequent, Croatian boundaries and divided between Itdian and
German zones, a much reduced Serbia became a so-called German protectorate.

61 Although this wartime Stuaion was short-lived, lagting only from 1941 to 1945, it left
bitter memories, not least in Bosnia and Herzegoving, large parts of which, incuding opftina
Prijedor, were included in the puppet date of Croaia The Second World War was for
Yugodavia a tragic time, marked by harsh represson, grest hardship and the brutal trestment
of minorities. It was a time of prolonged amed conflict, in part the product of civil war, in
pat a sruggle agang foreign inveson and subsequent occupation. Three digtinct Yugodav
forces each fought one ancther: the Usta{a forces of the drongly nationdist Crodian State,
supported by the Axis powers, the Chetniks, who were Serb nationalist and monarchist forces,
and the Partisans a lagdy communis and Serb group. At the same time the latter two
opposed the German and Itdian armies of occupation. The Patisans, under Josip Broz, later
better known as Marshd Tito, did s0 condgently and with ultimate success, whereas the
Chetniks role in this oppogtion to the invaders dill remains a matter of great controversy.
Although none of these three forces was predominantly Mudim, Mudims were to be found in
the ranks of both the Usta{a and the Partisans.

62. Many of these hardfought and bloody conflicts took place in Bosnia and Herzegovina
and many of the outrages againg dvilians, espedidly though by no means exdusvey by
Usta{a forces againg ethnic Serbs, dso took place there, paticulaly in the border area
between Crodia and Bosnia and Herzegovina, where the Partisans were especidly active and
which is the very area in which Prijedor lies. A miniser of the wartime Croatian puppet
govenment had promised to kill a third of the Searbs in its teritory, deport a third and by
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force convert the remaning third to Caholicism. Another urged the deansng of dl of the
greetly enlarged Croatia of “Serbian dirt”. Wholesde massacres of Serbs ensued; in Six
months of 1941 the Ustafa may have killed wdl over a quater of a million Serbs dthough
the exact number is a subject of much controversy. Bulgarian and Hungarian occupying
forces in other pats of Yugodavia dso engaged in massacres of Serbs and in ethnic
cleensng. However, other ethnic groups dso suffered in Prijedor, the Partisans killing many
prominent Mudims and Croatsin 1942 and again, in nearby Kozarac, in 1945,

63. The subsequent revenge of the Serbs for Usta{a arocities was especidly fet by the
Croatian puppet amy which, following its surrender to the Allies a& war's end, was handed
over to Marshd Tito's victorious Patisans who immediately began the execution of up to
100,000 Croat soldiers, aften in the most summary way.

64. This is the legacy with which the population of Bosnia and Herzegovina has had to
live Yet in the poswar years until about 1991 and, despite past horrors or perhaps having
learned better from them, the multi-ethnic population of Bosiia and Herzegovina gpparently
lived heppily enough together. However, a least in opftina Prijedor, particulaly in rurd
aress, the three populations, Serbs, Croats and Mudims, tended to live separatdy so that in
vay many villages one or another nationdity so predominated that they were generdly
regarded as Serb or Croa or Mudim villages Many witnesses spesk of good intercommund
relaions, of friendships across ethnic and coincident religious divides, of intermarriages and
of generdly harmonious rdations. It is only subsegquent events that may suggest that beneath
that apparent harmony adways lay buried bitter discord, which skilful propaganda readily
brought to the surface, with terrible results.

65. The years from 1945 to 1990 had no tdes of ethnic arocities to tel. Marshd Tito and
his communis regime took sern measures to suppress and kegp suppressed dl nationdist
tendencies.  Under its Condtitution of 1946, the country was to be composed of sx Republics
Serbia, Crodiaz Sovenia, Bosnia and Herzegovina, Macedonia, and Montenegro and two
autonomous regions, Vojvodina and Kosovo, these two being closdy associated with Serbia
The peoples of the Republics other than Bosnia and Herzegovina were regarded as digtinct
nations of federd Yugodavia The Stuation of Bosnia and Herzegovina was unique athough
it was one of the sx Republics it, unlike the others, possessed no one single mgority ethnic
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grouping and thus there was no recognition of a didinct Bosnian nation. However, by 1974
the Mudims were considered to be one of the nations a peoples of federd Yugodavia

66. Throughout the years of MashdTito's communist Yugodavia, rdigious observance
was discouraged with the result that, by the 1980s, in Bosnia and Herzegovina churchgoing
and attendance a the mosgue was very much in dedine  Divisve naiondism and open
advocacy of ndiond ehnic identity were dso severdy discouraged;, neverthdess the
populaion remained very conscious of sa-caled ethnic identity, as Serb, Croat or Mudim.

67. Hidoricdly the territorid divison between Roman Caholic and Orthodox branches of
the Chridian faith had run through the teritory of Yugodavia for many centuries. When the
Ottoman empire, not sopping & the conquest of Condantinople, extended throughout much
of the Badkans the fluctuating boundary between Catholic Chrigianity and Idam, which aso
shdtered a numerous Chrigian Orthodox populetion, was usudly to be found passng through
or ner Bosnia Today, in Bosnia and Herzegoving, whether practisng or non-practisng, the
great majority of Serbs remain Orthodox Chrigian and the Croats Roman Catholic, while the
titte Mudim spesks for itsdf. This difference of reigion (and to a degree of cusom and
culture) gpart, dl three groups are, and often pride hemsdves in being, Sav and, with minor
regiond differences and didinct regiond accents, speek much the same language, often
intermarry and frequently bear surnames common to dl three groups. The fird names of

Mudims are, however, often very didinctive.

68. Initidly Marshd Tito's Yugodavia had a cdose rdationship with the Soviet Union, its
Condtitution framed on the Soviet modd. Hence postwar Yugodavia was at fird a highly
centrdist State, with subgtantid power exercised federdly from Belgrade. Then, in the 1960s
and on into the 1970s, there was a trend towards devolution of power to the governments of
the Republics, a trend enhanced by a new Conditution adopted in 1974 and which continued
on into the 1980s Were these newly-empowered governments dso to encourage, or in some
cases medy to rekindle, strongly naiondist and ethnocentric beliefs and to adopt policies to
give effect to such beliefs, the scene would clearly be set for conflict. This is what in fact
occurred. In 1990 multi-party eections were for the first time held in the separate Socidist
Republics of Yugodavia which led to srongly naiondist parties being dected, herdding the
breskup of the federation and seen by nationdigts in both Croatia and Serbia as opening the
way to expangon of ther territories.
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69. In the mid to late 1980s, the Republic of Serbia had dready begun measures to deprive
Yugodavids two autonomous provinces, Vojvodina and Kosovo, of ther separae identity
and effectivdly to incorporae them into the Republic. This it achieved in substance in 1990,
thereby ending what Serbs regarded as a discriminatory feature of the federation, that the one
entire nation of Sebs condging of Serbia and the two provinces, was, done of the
Republics, denied a single, united identity. Some Serbs had long dreamed of a Grester Serbia,
a naion which would include within its borders dl ethnic Serbs  The effective extenson of
Belgrade's direct rule over the two provinces was a step in tis direction and one that was
implemented despite the fact that in Kosovo ethnic Albanians had come to far outnumber
Sabs. Kosovo is pat of the homdand of the Serbs of past centuries, the battle of Kosovo
was fought there, and the province has particdar ggnificance for present-day Serbs who
regarded its autonomy as a province to be especidly hurtful, depriving Serbia of coherent
gatehood and of control over what it considered to be ancestrd Serbian territory.

2. The Disntegration of the Socidist Federd Republic of Yugodavia

70. What devedoped into the totd disntegration of Yugodavia as Mashd Tito knew it
perhaps began, to the extent that gradud politicd processes have a definite beginning, in the
late 1980s. It was preceded by grave financid problems leading to a protracted economic
crigs.  Yugodavia had long pursued its own unique sydem of socidig sdf-management
which st it gpart from the rest of the communist world. During the 1980s this system came to
be widdy regarded as responsble for the country’s economic woes. Towards the end of the
1980s, what had begun a an economic crigs devdoped into a mgor politicad one
Yugodavids one-paty date, with dl politicd power in the hands of the Lesgue of
Communigsts, was increasngly regarded as outmoded. At the same time Eastern European
communism was everywhere in decline,

71 Accordingly, in 1988 a sweeping reform of the politicd and conditutiond scene
occurred. The whole gructure of socidist sdf-management, entrenched as it had been in the
federd Condtitution, was abolished, the many conditutiona references to the working dass as
the political actors and possessors of politicdl power were removed and the leading political
role of the League of Communists was brought to an end. Nationdism took the place in the
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Republics of the country’s own brand of communism but with very many of the former
communist leaders ill in positions of power.

72. In 1988 and 1989 events in both Sabia and Sovenia suggested impending thregts to
the unity of the federation. Serbian action to end the autonomy of the province of Kosovo
was carried out with a degree of ruthlessness that darmed many non-Serbs, who saw it as
symptomatic of what they might themsealves experience in the future at the hands of Serbia
In 1989 a the fourteenth Congress of the League of Communids, Serbian delegates had dso
sought to dter to the advantage of more populous Republics such as Serbia a fundamenta
feature of the Conditution, that of the voting equaity of Republics subdituting for it the one
person one vote principle.  This causad the resigndtion of the Sovenian leedership from the
League and a wdkout from the Congress of the representatives of Croatia and of Bosnia and
Herzegovina It was in that year, the 600th anniversary of the bettle of Kosovo, tha many
Sarb gatherings were held in cdebration of that bettle, dl of which sought to foster Serb
nationdism. For Serbs ther fourteenth century struggle againg the Turkish foe unaided by
other Bakan peoples, sarves as a rdlying cay for a Grester Serbia  SlobodanMilo{evi},
dready a powerful politicad figure in Serbia as a party chief, spoke a a mass rdly a the ste
of the battlefidd itsdf. He spoke as the protector and patron of Serbs throughout Yugodavia
and dedlared that he would not dlow anyone to beet the Serb people. This grestly enhanced
his role as the charismétic leeder of the Serb people in each of the Republics, after which he

rgpidly rose in power.

73. In Sovenia in the 1980s there had been a growing sense of nationdism, of Sovenia
for the Sovenes, and with it growing hodtility towards those Yugodavs who were not ethnic
Sovenes. It would seem that the Slovenes were the first @hnic group to determine that they
no longer wanted to be part of the federd Yugodavia Perhagps in pat as a reection to what
was occurring in Serbia, the Sovene leadership adopted a nationdidic political platform of
their own and in 1989 formdly amended the Republic's Conditution to empower the Slovene
Assembly to take measures to protect the Republic's satus and rights from violation by
organs of the federation. This amendment was declared unconditutiond by Yugodavias
conditutiond court but in December 1989 Sovenia chose to ignore the decison of the court.
In the folowing 18 months other Republics increesngly ignored federd authority.  Then, in
December 1990, a plebiscite was hed in Sovenia, resulting in an overwhdming mgority
vote for indegpendence from Y ugodavia
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74. In Croatia the dections of 1990 produced a drongly nationdistic government led by
Franjo Tu|man who, upon assuming power, amended the Republic’'s Condtitution to recreste
Croatia as the nationd dae of the Croatian nation, with citizens of other ethnic groups as
minorities, not having the daus of naions Franjo Tu|lman declared that in Crodtia, the
Croas done were sovereign. A plebiscite in Crodia in May 1991 produced an overwhelming

mgjority for independence.

7. Jugt before the holding of the Croatian plebiscite, Serbia and Montenegro, aided by the
votes of the two formerly autonomous provinces now controlled by Serbia, blocked for a time
the customary rotaion of the collective presdency of the federdtion, preventing the
gopointment of a Croat whose turn it was, according to convention, to be presdent of the
federation. This caused intense disquiet in other Republics.

76. There had dready been growing intercommund tenson within Crodia in 1990,
soreading into pats of Bosnia and Herzegoving, and troops of the Yugodav ndiond amy,
the Yugodav Peopleés Army (“JNA”), controlled from the federa capitd of Belgrade, had
been deployed in &ffected areas, ostensbly so as to mantain order. A consegquence was that
dong the Bosnian border, in srongly Serb aress, locd Serbs began to declare autonomous
regions within Crodia one in Krgina, ancther further to the east in Eastern Savonia, thereby
effectively excluding Croatian influence and control from those regions.

7. On 25 June 1991 Sovenia and Croatia declared their independence from the Socidist
Federd Republic of Yugodavia Ther independence, ultimately recognized by the European
Community on 15 January 1992, was chdlenged militarily by the INA. Meanwhile the two
autonomous Serb regions within Croatia had proclamed themsdves to be the Republic of
Serbian Krginaon 19 December 1991.

78. In Bosnia and Herzegoving, the Parliament declared the sovereignty of the Republic
on 15 October 1991, whereupon the Serb deputies of that Parliament proclamed a separae
Assambly of the Serb Nation on 24 October 1991. In March 1992 Bosnia and Herzegovina
dedared its independence following a referendum in February sponsored by the Bosnian
Mudims with some support from Bosnian Croats, the holding of the referendum had been
opposed by Bosnian Sabs who very lagdy abdaned from voting.  The European

Cese No. IT-94-1-T 7 May 1997



2

Community and the United States of America recognized the independence of the Republic of
Bosnia and Herzegovina in April 1992. Meanwhile the Republic of the Serbian People of
Bosnia and Herzegovina was declared on 9 January 1992, to come into force upon any
internationdl  recognition of the Republic of Bosnia and Herzegovina  Tha entity later
becamethe Republika Srpska

7. Macedonia had likewise declared its independence in September 1991. Serbia and
Montenegro meanwhile continued to support the concept of a federd date, no longer under its
dd name but to be cdled the Federa Republic of Yugodavia and wholly Serb dominated,
congding only of Serbia and Montenegro; it was formdly edablished in April 1992. This
completed the dissolution of the former Socidist Federd Republic of Yugodavia Whet had
in effect taken the place of date socidism in Yugodavia were the separate nationdisms of
eech of the Republics of the former Yugodavia other than Bosnia and Herzegoving, which

aone possessed no single nationd mgority .

3 Bosnia and Herzegovina

80. This being the politicd Stuation resched by mid-1992 it is now necessary to look back
to 1990, 1991 and early 1992 and specificdly to events in or paticularly affecting Bosnia and
Herzegovina during those years.  The Indictment relates to events in 1992 which can only be
undergood in the light of events in Bosnia and Hezegovina and indeed dsewhere in
Y ugodaviain the two preceding years.

8L In 1990 the firg free, multi-paty dections were held in Bosnia and Herzegovina, for
both op{tina assemblies and for the Republican Legidature. A number of recently formed
political parties contested the poll. Of these parties the most prominent were the Mudim
Party of Democratic Action (“SDA”), the Serb Democratic Party (“SDS’) and the Croat
Democratic Union (“HDZ”). Some of the other parties were the successors to or reformed
vasons of the now dissolved Communigt paty. In both bdlots, for op{tina Prijedor and for
the Republicen Assembly, the SDA paty ganed a narow margin over the SDS. The
outcome of the dections was, in effect, little more than a reflection of an ethnic census of the
populaion, each ethnic group vating for its own nationdist party.

Cese No. IT-94-1-T 7 May 1997



2

8. In the Republican Assembly, cooperation between the Mudim and Serbian politica
paties proved increesingly difficult as time went by. Wha was initidly a codition
government of the Republic broke down in October 1991 and faled compledy in January
1992.

83. The digntegration of multi-ethnic federa Yugodavia was thus swiftly followed by the
disntegration of multi-ethnic Bosnia and Herzegovina and the prospect of war in Bosnia and
Herzegovina increesed. Both Bosnian Serbs and Croats made it apparent that they would
have recourse to armed conflict rether than accept minority membership of a Mudim-
dominated State.  Further, its large Serbian minority retained vivid memories, dbeit now
some 50 years old, of ther wartime suffering a Croat hands. Among much other suffering,
many Serbs induding the accused’'s mother, had been forcibly deported by the Usta{a to a
concentration camp a Jasenovac where many died and dl were ill-treated. The premier of
Sarbia, Sobodan Milo{evi}, had for some years not only exercised a high degree of persond
power in Serbia but had dso established a very effective control of the Serbian media and it,
together with the media in Serbdominated areas of Bosnia and Herzegovina, was very
effectivdly directed towards dirring up Serb nationdist fedings and converting an apparently
friendly atmosphere as between Mudims, Croats and Serbs in Bosnia and Herzegovina into
one of fear, distrus and mutud hodtility. Communism had formerly preserved the unity of
the federation; with the decay of Yugodav communism and the substitution for it of distinct
nationadisms, Bosnia and Herzegoving, which possessed no sngle ethnic mgority, had, as a
dngle entity, nothing to put in its place Pdlitics began to divide dong the lines of ethno-
nationa communities.

3. The objective of Serbia, the INA and Serb-dominated politicd parties, primarily the
SDS, at this stage was to create a Serb-dominated western extension of Serbia, taking in Serb-
dominated portions of Croatia and portions, too, of Bosnia and Herzegovina  This wauld
then, together with Serbia, its two autonomous provinces and Montenegro, form a new and
sndler Yugodavia with a subdantidly Serb population. However, among obgacles in the
way were the vay large Mudim and Croat populdions native to and living in Bosnia and
Herzegovina To ded with that problem the practice of ethnic cleenang was adopted. This
was no new concept. As mentioned earlier, it was familiar to the Croat wartime regime and to
many Searb writers who had long envisaged the redigribution of populations by force if
necessary, in the course of achieving a Greater Serbia  This concept was espoused by
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SobodanMilo{evi}, with ethnic Serbs widdy adopting it throughout the former Yugodavia,
induding Serb politicd leaders in Bosnia and Herzegovina and in Croatia  In addition to the
concept of a Greater Serbia, there was dso a concept on the part of Croats of the creetion of a
Gregter Croatiathat would include al Croats living in the territory of the former Yugodavia

4 Greater Serhia

8. The concept of a Grester Serbia has a long higtory. It emerged a the forefront of
political consciousness in close to its modernday form as early as 150 years ago and gained
momentum between the two World Wars. Kept in check during the years of Marshd Tito's
rule, it became very active after his death. Greater Serbia involved two didtinct aspects. firg,
the incorporation of the two autonomous provinces of Vojvodina and Kosovo into Serbia,
dready refared to; and secondly, the extension of the enlaged Serbia, together with
Montenegro, into those portions of Croatia and Bosnia and Herzegovina containing
substantid Serb populations.

86. Asociaed with the firg of these aspects was the Serbian oppostion to the equd
representation federdly of each of the Republics, regardless of population size.  This, together
with the exigence of the two autonomous provinces, was the subject of much agitation and
received strong support in the second hdf of the 1980s from the Serbian Academy of Arts and
Sciences in its widdy didributed but not officidly published memorandum urging mgor
conditutiona change. As mentioned above, the two provinces were effectively incorporated
into Serbia in 1990 but the move to achieve federd representation by population rather then
by Republics, with a resulting increased power for Serbia, was not achieved before the
breskup of the federation.

87. The second aspect of a Grester Serbia was strongly pursued in the late 1980s and on
into the 1990s, much encouraged by nationdis writings of ealier days some of which
advocated a Serbian date extending throughout Bosnia and Herzegovina and incdluding the
Damatian coast and parts of Croatia north of the River Sava. It was promoted actively by
Sarb propaganda, a key dement of the campagn; by recdling the arocities of the Croat
Ustafa in the Second World War its proponents sought to arouse the fears of Serbs
everywhere and in the end to have them seek protection within a Greater Serbia.
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88. The propaganda campaign that accompanied this movement began as ealy as 1989,
with the cdebration of the 600th anniversary of the Battle of Kosovo. During this celebration,
the Serb-controlled media declared that Serbs had been let down by others in the area when
the Ottoman Turks invaded. Through public speeches and the media, Serbian political leaders
emphassad a glorious padt, and informed their audiences thet if Sarbs did not join together
they would be again subject to attack by “Usta{a”, a term used to inspire fear in Serbs. The
danger of a “fundamentdist, politicised” Mudim community was adso represented as a threat.
After the disntegration of the former Yugodavia began, the theme of the Serb-dominated
media was that “if for any one reason Serbs would become a minority populaion. .. their
whole exigence could be very perilous and endangered . . . [and therefore] they had no choice
but a full-scde war agang everyone dse, or to be subjected to the old type concentration
camp, the symbol being Jasenovac’.

8. In the early 1990s there were rdlies that advocated and promoted the idea, with
Sarbian leaders in attendance.  In 1992 Radodav Br|anin, Presdent of the Criss Staff of the
Sab Autonomous Region of the Banja Luka area, declared that 2 percent was the upper
tolerable limit on the presence of dl non-Serbs in this region. Radodav Br|anin advocated
three dages of ridding the area of non-Serbs (1) credting impossble conditions that would
have the effect of encouraging them to leave of ther own accord, involving pressure and
terror tectics (2) deportation and banishment; and (3) liquidating those remaining who would
not fit into his concept for the region.

Q0. The propaganda continued throughout the war in Croatia and Sovenia, which was
fought primarily by the INA on the one sSde and those seeking independence on the other.
Coond Vukdi}, the Assdant for Ethics of the Commander of the 5th Corps of the 1«
Military Didrict of the JNA in 1991 and 1992, a Bosnian Sarb responsble for morad and
ethicd preparation of military units and for mantaning rdations with the media politica
bodies and socio-paliticd  organizations, made many declarations agang Mudim and Croat
populations. He characterized Croats and Mudims as the enemies of Serbs and proclamed
that the Serbs in Bosnia and Herzegovina were in danger and needed to be protected, a need
which should inspire Serb members of the JNA to join the struggle to save the Serbs from
genocide.
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oL Over time, the propaganda escalated in intendty and began repeatedly to accuse non-
Sarbs of being extremigts plotting genocide agangt the Serbs.  Periodicas from Belgrade
featured gories on the remote higory of Serbs intended to inspire nationdigtic fedings.
Sobodan Kuruzovi}, Commander of the Territoria Defence (“TO”) of Prijedor, who became
the head of the loca newspaper Kozarski Vjesnik and the commander of the Trnopolje camp,
dated that the “interests of Serbian people in Republika Srpska will be the main guiddines for
my editorid policies’. In atides anouncements, teevison programmes and public
proclamations, Serbs were told that they needed to protect themsdves from a fundamentaist
Mudim threst and must arm themsdlves and that the Croats and Mudims were preparing a
plan of genocide againgt them. Broadcasts from Belgrade caused fear among non-Serbs
because only the Serb nation was presented pogtively, and it was represented that the INA
supported the Serbs. The theme that, for the Serbs, the Second World War had not ended was
expressed on teevison and radio by Vojidav [e{elj, @eljko Ra njatovi}, othewise known as
“Arkan”, and other Serb politicians and leeders.

2. By the goring of 1992 only Serb-contrdled tdevison channgs and programmes were
avalable in many pats of Bosnia and Herzegovina This was achieved by the take-over of
televison transmitters throughout the Serbcontrolled aress, induding the trangmitter on
Kozara Mountain which was taken over by the Wolves a paramilitary unit acting in full
cooperation with both military and political leaders.  In consequence, by the spring of 1992
resdents in Prijedor and esewhere in eastern Bosnia and Herzegovina were no longer able to
receive teevison from Sargevo or from Zagreb but only from Belgrade or Novi Sad in
Sarbia and Pde or Banja Luka in Bosnia and Herzegoving, al of which broadcast anti-
Mudim and anti-Croat propaganda.

3. In opftina Prijedor, during the days following the tske-over of the town of Prijedor by
INA forces on 30 April 1992, as discussed bedow, Serb nationdist propaganda intengified.
The “need for the awakening of the Serb people’ was stressed and derogatory remarks against
non-Serbs increased.  Mudim leaders who atempted to spesk on the radio were barred while
SDS leaders had free access to it.  Even more open propaganda against Mudims and Croats
began in earnest after an incident in the Hambarine region on 22 May 1992, discussed below.
Examples incdude datements that a Croat doctor castrated newborn Serb boys and was
peforming derilization surgery on Seb women and tha a Mudim doctor intentiondly

adminigtered the wrong drug in an attempt to kill his Serb colleague.
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A, This propaganda campaign continued on into 1993. For example, on 6 August 1993
an atide in Kozarski Vjesnik, under the headline “Preventing a Repetition of the Serbian
Massacre of 1941”7, extensvey quoted Smo Mifkovi}, the SDS chairman, as saying:

‘The Serbian people had ingtinctivly sensed the danger posed by the SDA
and HDZ and have formed Republika Srpska in time . . . . Two years ago
the Serbian people sensed indinctively that once again they were faced with
the danger of the same villans who in 1941 dated the extemingion
process of the Serbian people and therefore formed their own paty. On 2nd
Augugt 1991 we in the Didrict of Prijedor have formed the SDS . . . . Prior
to that we tried hard to reach an agreement with the Mudim and Croatian
paty regarding our continued coexigence. Although they agreed to it in
words they continued to arm themsdves in order to destroy us. The SDS
leadership saw what they were planning and darted to am their own people
in order to prevent the tragedy of 1941 . . . . Quickly we formed our army
and our police forces and on 30 April 1992 without a sngle shot being fired
and without a sngle casudty, we established our authority in Prijedor which
we were able to maintain [until] now and we have to consolidate it through

ademocratic process.” (Prosecution Exhibit 100.)
The aticle dso dated tha Simo Mi{kovi} then mentioned a woman who had to watch her
children * being daughtered by the Usta{a butchers’ and continued in editoria fashion:

There were thousands of such and Smilar cases in the Bosanska Krgina and
this must never be dlowed to happen agan. SDS had prevented this
happening in Prijedor in May last yer when SDA and HDZ hatched a
devilish plan of retribution againg the Serbsin Prijedor.

%b. Ancther artide quoted Milomir Steki}, char of the Serbian Municipd Assembly of
Prijedor, who clamed that questioning conducted a the camps where Mudims who had been
rounded up were imprisoned showed that the Mudims were determined to carry out a detailed
plan for the liquidation of the Serbian population of Prijedor. Smilaly, Smo Drlja~a, the
Chief of Police of Prijedor, stated tha he had proof that 1,500 Mudims and Croats
paticipated in the genocide of the Serb people and that “insead of recelving ther just
punishment, the white world mighty men forced us to release them dl from Manjaca [a Serb
prison camp]”. (Prosecution Exhibit 92.)

%. The witness Edward Vulliamy summed up the propaganda campaign, daing that the
message from the government in Belgrade was relentless and was very “cogent and potent. It
was a message of urgency, a threat to your people, to your nation, a cdl to ams, and, yes a
sort of an indruction to go to war for your people. . . . It pushed and pushed. It was rather
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like a sort of hammer bashing on peoples heads | suppose” EdwardVulliamy, a journdist
for the Guardian Newspgper, London, traveled to the areas in conflict in Bosnia and
Herzegovina during 1992. Although Roy Gutman, author of the Pulitzer Prize book entitted A
Witness to Genocide, was the firs to discover the Omarska camp through interviews with
people who had been detained there, EdwardVulliamy was with the first group of outsde
journdigs ectudly to enter the camp. The media dtention gererated by Roy Gutman,
Edward Vulliamy and others regarding Omarska ultimately led to the closure of the camp.

5 Formetion of Serb Autonomous Regions

97. The Greater Serbia theory was put into practice after the 1990 dections and before the
beginning of the war. In April 1991 severd communities joined a Serbian association of
municipdities. These dructures were formed in areas predominantly inhabited by Bosnian
Sarbs, generdly by vote of the predominantly Bosnian Serb Locd Assemblies. At firg, this
asocidion was a form of economic and cultural cooperation without adminidrative power.
However, separate police forces and separaie Assemblies rapidly developed.  In September
1991 it was announced that severa Serb Autonomous Regions in Bania and Herzegovina
had been prodamed, including Krgina, Romanjija and Stara Herzegovina, with the am of
separding from the Republican government agencies in Sargevo and creating a Gredter
Sarbia

8. Bosanski Krgina, as the Serb Autonomous Region of Krgina was initidly caled,
condsed of the Banja Luka region and surrounding municipdities where the Serbs
condituted a cler mgority. Severd of the municipdities tha the SDS leadership hed
planned on joining the autonomous region, induding Pijedor, did not in fact join it in 1991
This left Prijedor virtudly isolated, surrounded by other municipdities which had joined the

asociation.

0. In November 1991 the SDS sponsored, organized and conducted a plebiscite primarily
for the Bosnian Serb populaion. Voters were given different balots depending upon whether
they were Serb or non-Serb. The difference between the two balots was sgnificant: for
Bosnian Serbs, the bdlot asked: “Are you in favour of the decison readhed by the Assembly
of the Serbian People in Bosnia and Herzegovina on 24 October 1991 whereby the Serbian
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people shdl reman in the common Sae of Yugodavia which would incdude Serbia
Montenegro, Serb  Autonomous Region Krgina, Seb Autonomous Region Savonija
Baanja, Western Srem dong with dl others willing to remain in such a Stae?’ while the
guesion for non-Serbs was “Are you in favour of Bosnia and Herzegovina remaning a
republic with equal datus in a common Sae of Yugodavia with dl the other republics which
ds0 declare themsdves willing to do 0?7 (Prosecution Exhibit 97.) The gret mgority who
did vote were Serbs, those Serbs who did not being branded as trators. Most nontSerbs
regarded the plebiscite as directed only to Serbs.

100. The outcome of the plebiscite purported to be 100 percent in favour. The SDS
leadership used this outcome as a bads on which to devedop the separate Serb politica
dructure.  The plebistite was cited as judification for dl subsequent moves such as the
ultimate wak-out of the SDS representatives from the Bosnia and Herzegovina Assembly, the
various negotiations conducted at the federd and internationd levels and the proclamation, on
9 Jnuary 1992, of the Republic of the Serbian People of Bosnia and Herzegovina. It was
“used as a pretext, as an excuse, explanation, for everything thet they did”.

10 Also on the bass of the plebistite, the SDS and military forces in esch region
induding the JNA, paramilitary organizations, locd TO units, and specid police units, began
to establish physcd and politicad control over cetain municipdities where it had not dready
ganed control by virtue of the dections. In these regions, which incdluded opftina Prijedor,
the SDS representatives in public office in some cases edablished padld municipa
governments and separate police forces. Phydca control was asserted by postioning military
units, tanks and heavy atillery around the municipdities and setting up checkpoints to control
the movement of non-Serbs.

12 In Mach 1992 the Assmbly of Serbian People of Bosnia and Herzegovina
promulgated the Conditution of the Seb Republic of Bosnia ad Herzegovina and
proclamed itsdf a diginct republicc.  This Assembly sesson was trangmitted live on
televison, as were the find declarations. In the course of the sesson, RadodavBr|anin, a
member of the Sab Republic paliament, sad: “At long last | have lived to see Bosnian
Krgina become western Serbid’; and RadidavVuki}, Presdent of the Municipd Committee
of the SDS in Banja Luka, declared: “Now the Turks will shake with fear from us’, “Turks’
being a derogatory reference to Bosnian Mudims.
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6. Formation of Criss Staffs

103 Crigs Staffs were formed in the Serb Autonomous Regions to assume government
functions and carry out generd municipd management. Members of the Criss Staffs
included SDS leaders, the INA Commander for the area, Serb police officids, and the Serb
TO Commander. For example, Lieutenant-Generd Momir Tdi}, Commander of the 5th
Corps (which became the 1st Krgina Corps), was a member of the Criss Staff in Banja Luka
(“ARK Crids Stff”), thus demondrating the rdaionship between the politicd and military
branches of the Bosnian-Serb-run government. The ARK Criss Staff, which had jurisdiction
over opftina Prijedor, was edtablished in April or May 1992 as an organ of the Autonomous
Region of Krging, the gatute of which provided for the cregtion of Criss Staffs in the case of
wa o immediate danger of war. In ealy May, dfter the officid decison on its establishment
was taken by the Executive Council of Krginag, the ARK Crids Staff took over dl powers of
the government and other agencies. It was the highet-levd decison-maker in the
Autonomous Region of Krgina and its decisons had to be implemented throughout the
Autonomous Region of Krgina by means of municipad Criss Saffs. The municipd Crids
Steffs had to report to the ARK Cridgs Staff daily regarding the steps taken to implement the
decisions of the Main Board located in Banja Luka

7. The Role of the INA

€) The INA in disintegrating Y ugodavia

104,  The JNA has been described as taking part in atacks on Croatia and on Bosnia and
Herzegovina.  In the course of this Opinion and Judgment there will be other references to the
JINA as acting as a hogtile force s0 far as Bosnian Mudims were concerned.  The relaionship
between the INA and the armed forces of Republika Srpska will be examined in Section VI.B
of this Opinion and Judgment. However, a the risk of some subsequent repetition, some
explandtion is cdled for as to how the INA, as the nationd army of Yugodavia, and wha had
been a truly multi-ethnic nationd army, could become the ingrument of the policy of the
Federd Republic of Yugodavia (Serbia and Montenegro). It is perhgps best expressed, if not
explaned, by Generd Vdjko Kadijevi}, in the early 1990s the Yugodav Federd Secretary for
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Defence, who in 1993 published his own description of the disntegration of Yugodavia in his
book My view of the break-up: an Army without a State. (Prosecution Exhibit 30.) Of the
JINA he writes that by 1991 it was no longer an army with a cohesive dtate to defend; the State
which it was its duty to defend was disntegrating and just as its ranks were now substantialy
filled with ethnic Serbs, o its task in the immediate future would be to regroup its forces and
equipment, scattered throughout the former Yugodavia incduding the seceding Republics
back into what was Ieft of the nation and then to concentrate upon the protection and defence
of those ethnic Serbs who in the course of this disntegration found themselves outsde Serbia
and Montenegro. This it was envisaged, would lead ultimaely to the creation of a new,
subgtantidly Serb, Yugodavia with its core in Serbia and Montenegro but including dso parts
of Bosnia and Herzegovina and Crodtia, principaly but not exclusvely those parts presently
having amgority Serb population.

106, Until the late 1980s the armed forces of Yugodavia were typicd of many nationd
defence forces, unexceptiona in compostion or character save, perhgps, that they had a
specific conditutional role under the 1974 Conditution not only to protect agang externd
threet but adso to protect the sovereignty, teritorid integrity and socid sysem edablished by
that Conditution. The JNA had aso a right of representation, equd to that of an autonomous
province, on the centrd committee of the League of Communigts of Yugodavia then the key
body within the governing sysem of the Socidis Federd Republic of Yugodavia The
totdity of Yugodav amed forces included the regular amy, navy and ar force, collectively
known as the INA, conggting of an officer corps non-commissoned officers and conscripts,
together with a reserve force, and, as well as and digtinct from the JNA, the TOs. Wheress
the INA was an entirdly federa force, with its headquarters in Belgrade, there was a digtinct
TO in each Republic, funded by that Republic and under the control of the Miniger of
Defence of tha Republicc. The INA was a powerful nationd army, equipped with dl the
conventional weapons and equipment that modern European armies possess, the TOs, on the
other hand, weae equipped with essentidly infantry wegpons, rifles, light machine-guns, some
andl cdibre atillery, mortars, anti-personnd mines and the like they had no tanks and thar
trangport would vary depending on the adequacy of a particular Republic's funding of its TO
and on how much each received by way of INA cast-offs.

106.  In duly 1991, on ingructions from headquarters in Belgrade, the INA saized from the
Republic's Secretariat for Defence in Bosnia and Herzegovina and from municipdities dl the
documentation relating to conscription including dl  the regisgers of  conscripts. In
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consequence, thereafter the conscription process was exclusvey in the hands of the INA and
no longer in those of the Republic’'s Minigtry for Defence.  This done, it was ensured that only
gthnic Serbs were recruited into the amed forces. Then in the second hdf of 1991 military
units were formed in Serbpopulaed villages in Bosnia and Herzegovina and supplied with
wegpons and with uniforms. Bosnia and Herzegovina was a vitd base for INA operations in
Croatia in the second haf of 1991 and Bosnian Serbs were an important source of manpower
both for the INA and for the TO. Those TO units in predominantly Mudim and Croat aress
of Bosnia and Herzegovina were a the same time largdy disbanded by the INA. Generd
Kadijevi} in his book describes how “naurdly we used the territorid defence (the TO) of
Sarb regions in Croatia and Bosnia and Herzegovina in tandem with the INA” to pardyse
territoria  defence where it might provide a bads for creating the armies of secessonigt
republics

107.  The TO of Bosnia and Herzegovina had in any event been to a degree neutrdised by
the action taken by the INA to disam it. Traditiondly al TO wegpons were stored locdly,
within eech municipdity, but in late 1991 and early 1992 the INA removed dl locd socks of
wegpons from TO control, a least in Mudim-populaied aress.  This left those locd TO units
virtudly dissrmed whereas units which were drawn from Serb-popuated aress, and only
those, were substantially re-equipped.

(b) The transformation of the INA

1080 A paticua point had long been made, endrined in Yugodavids Conditution, of
ensuring that the INA, a consript levd, should accuratdy reflect the overdl Yugodav
population mix. However, a officer level, Sarbs (induding Montenegrans) hed traditiondly
been over represented; some 60 percent of career officers were ethnic Serbs whereas Serbs
formed only 34 to 36 pecent of the totd Yugodav populaion. In the early 1990s this
predominance of Serb officers swiftly increased so that very soon very few nonSerb officers
remained in the INA.

109,  The change that overtook the JNA in the early 1990s is best illustrated by the change
in the ethnic mix of conscripts between pre-Jdune 1991 and early 1992. During that time, the
Sarb component rose from just over 35 to some 90 percent.  Similarly, whereas in an amy in
which Serbs had formerly made up some 40 percent of the totd of officers and other ranks, by
ealy 1992 that percentage had risen to some 90 percent. These increases were in large
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measure dtributable to the departure from the federation of both Sovenia and Croatia and, in
the case of Bosnia and Herzegoving to the subgtantid failure of non-Serbs to perform their
compulsory military service or respond to mobilizetion cadls  However, other factors were
adso in opeaation. Severd witneses, non-Serbs, have told of being discriminaied againgt and
being encouraged or indeed obliged to leave the JNA during 1991, they were no longer
regarded as relidble members of an army that was ceasing to be Yugodav and was becoming
an ingrument of Serb nationdist policy. By 1992 many senior officers of the JNA, rgecting
this trandformation of the force in which they had long served, left the service or were retired.

From this and other causes, including transfer to other armed forces, the number of officers of
the rank of Generd in the INA fdl from 150 in mid-1991 to only 28 after March 1992.

110.  One consequence of dl this was tha the INA experienced a shortage of manpower,
especidly when it came to play the role of an occupying force in hogtile territory, as was the
cae in Crogtia and, during 1992, in nonSerb pats of Bosnia and Herzegovina  In
consequence, increesing reliance was placed on Serbian paramilitary forces, recruited in
Sarbia and Montenegro and much employed in control of non-Serb communities in Bosnia
and Herzegovina Membership in them was dtractive to those Serbs who wished to ad the
Searb cause in Croatia and Bosnia and Herzegovina but who regarded the JNA as retaining to a
degree a Yugodav, as didinct from Serb, character and accordingly as being insufficiently
snge-minded in the Serb cause. These paramilitary forces operated in conjunction with the
INA and were used as infantry shock troops to make up for declining numbers in the regular
amy. They induded @djko Ra njatovi}'s Serbian Volunteer Guard (later known as “Arkan’'s
Tigers’) and Vojidav [e{elj’s Chetniks, both of which came to be particulaly feared by the
Mudim population for ther brutdity and indiscipline. The JNA and in paticular its ar force
am activdy cooperated with and asigsed these paramilitary units during 1991 and 1992 in
operdions in Crodia and Bosnia and Herzegovina and liberdly supplied them with ams and
equipment.

111 With the secesson of Sovenia and Croatia in June 1991 and the subsequent
disntegration, republic by republic, of the federaion, the way ssemed to naiondigts open for
both a Grester Serbia and a Greater Croatia Sovenia, containing very few Serbs and playing
no pat in the higory and traditions of the Serb nation, was dlowed to secede with reatively
little intervention from Belgrade. The JNA was manly intent on securing the successful
withdrawa of JNA units and equipment once it became dear that Sovenia, having retained
ubgtantid  supplies of ams and equipment for its TO units would not readily succumb to
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such JNA forces as Belgrade was prepared to venture in an effort to retain it within the
federation.

112 It was a different story with Crodtia; it too had retained for its own TO substantia
wegponry but Crodtia, unlike Sovenia, had a large Sarb population and what were regarded
as Serb lands, which were not to be dlowed to remain unchalenged within the boundaries of
the now independent Republic of Croatiaa War ensued between the INA and the Croatian
Serbs on the one hand and, on the ather, the forces that the Croatian government could rdly.
The outcome of the initid phase of that conflict was substantial success for the Serbs. By the
end of 1991 those portions of the old Republic of Crodia in which large numbers of Serbs
lived had been occupied by the JNA, induding, of course, the two sdf-declared autonomous
Serb teritories.  The JNA, dthough by now a substantidly Serbian and Montenegran force,
had its conditutiond function of ensuring the integrity of the federaion and its atack on
Crodtia could be represented in thet light.

(© Thedivison of the INA

113 With the secesson of the non-Serb Republics and the recognition by Serbia and
Montenegro that the Socidis Federd Republic of Yugodavia no longer exiged, the INA
could no longer function as a national army. At a meeting of Minigters for Foreign Affars of
the European Community on 6 October 1991 darm had been expressed at the reports that the
INA had “shown itsdf to be no longer a neutrd and disciplined ingtitution” (Prosecution
Exhibit 48). Yet it remaned in subgtantid force in Bosnia and Herzegovina, despite the
secession of that Republic. This posed a problem: how was the INA to be converted into an
amy of wha remained of Yugodavia, namdy Serbia and Montenegro, yet continue to retain
in Serb hands control of subgtantid portions of Bosnia and Herzegovina while appearing to
comply with internationd demands that the JNA quit Bosnia and Herzegovina On 15 May
1992 the Security Coundil, by resolution 752%, demanded that dl interference from outsde
Bosnia and Herzegovina by units of the JNA cease immediately and that those units ether be
withdrawn, be subject to the authority of the Government of the Republic of Bosnia and
Herzegoving, or be dishanded and disarmed.

% U.N. Doc. YRES/752 (1992).
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114. The solution as far as Serbia was concerned was found by transferring to Bosnia and
Herzegovina dl Bosnian Sarb soldiers sarving in INA  units dsewhere while sending dl non-
Bosiian soldiers out of Bosnia and Herzegovina  This ensured seeming compliance with
international  demands while effectively retaining large ethnic Serb amed forces in Bosnia
and Herzegovina What was to become the army of Republika Srpska within Bosnia and
Herzegovina and to be known as the VRS would be officered by former INA officers. This
new army thus inherited both officers and men from the INA and adso subgantid arms and
equipment, including over 300 tanks, 800 armoured personne carriers and over 800 pieces of
heavy atillery. The remainder of the former INA was to become the army of the new Federa
Republic of Yugodavia (Serbia and Montenegro) and was to be known asthe VJ.

115, The formd withdrawd of the JNA from Bosnia and Herzegovina took place on
19May 1992; the VRS was in effect a product of the dissolution of the old JNA and the
withdrawa of its non-Bosnian dements into Serbia  However, mog, if not dl, of the
commeanding officers of units of the old INA who found themsalves dationed with ther units
in Bosnia and Herzegovina on 18 May 1992, nearly all Serbs, remained in command of those
units throughout 1992 and 1993 and did not return to Serbia  This was SO whether or not they
were in fact in origin Bosnian Sebs. This gpplied dso to mos other officers and non-
commissoned officers  Although then formaly members of the VRS rather than of the
former INA, they continued to receive ther sdaries from the Government of the Federd
Republic of Yugodavia (Serbia and Montenegro) and the pensons of those who in due course
retired were pad by that Government. At a briefing of officers concerned with logistics
General\ orde \ Wk}, then of the VRS but who had, until 18 May 1992, been Chief of Staff
of the Technicd Adminigration of the JNA in Begrade, announced that dl the active duty
members of he VRS would continue to be paid by the federa government in Belgrade, which
would continue to finance the VRS, as it had the INA, with the same numericad strengths of
officers as were registered on 19 May 1992. The wegpons and equipment with which the rew
VRS was armed were those that the units had had when part of the INA. After 18 May 1992

supplies for the armed forces in Bosnia and Herzegovina continued to come from Serbia.

116, Generd Kadijevi}, writing of the role of the INA in Bosnia and Herzegovina, recounts
how “the units and headquarters of the INA formed the backbone of the army of the Serb
Republic (Republic of Srpska) complete with wegponry and equipment” and adds that “first
the INA and later the army of the Republic of Srpska, which the INA put on its feet, helped to
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liberate Serb territory, protect the Serb nation and creste the favourable military preconditions

for achieving the interets and rights of the Serb nation in Bosnia and Herzegovina by
politicd means.. .."” (Prosecution Exhibit 30.)

17. It is noteworthy that in his report of 3December 1992 the Secretary-Generd of the
United Nations referred to what had occurred regarding the JINA and its purported withdrawa
from Bosnia and Herzegovina and concluded that: “Though JNA has withdrawvn completdy
from Bosnia and Herzegovina, former members of Bosnian Serb origin have been left behind
with their equipment and constitute the Army of the * Serb Republic’ "%

118  Degpite the announced JNA withdrawa from Bosnia and Herzegovina in May 1992,
active dements of what had been the INA, now rechristened as the VJ, cooperated with the
VRS in Bosiia and Herzegovina In paticular VJ ar crew and arcraft remained in Bosnia
and Herzegovina after the May withdrawa and worked with the VRS throughout 1992 and
1993. The former Commander of the 2nd Military Didrict of the JNA, based in Sargevo,
Gengd Rako Mladi}, became the Commander of the VRS following the announced

withdrawa of the INA from Bosnia and Herzegovina

119,  In the ealy months of 1992, after hodilities aganst the Modar area of Bosnia and
Herzegovina in 1991, the JNA undertook a number of atacks againgt other areas of Bosnia
and Herzegovina Throughout April 1992 these aitacks resulted in the capture of a number of
cities and towns. The Podgrica Corps of what had been the INA and was now the VJ
remaned in Bosnia and Herzegovina for much of 1992 and, under the command of
Genera Momdlo Peris}, was involved in the killing of Mudims and Croats in the Mogar
region. That Corps, from Montenegro, remained in Bosnia and Herzegovina throughout the
summer and autumn of 1992 as late as September of that year. Generd Peris} later became
Commeander-in-Chief of theVJ.

120. The Banja Luka Caps, the 5th Corps of the old JNA, became pat of the VRS in
Bosnia and Herzegoving, and was named the 1¢ Krgina Corps, but retained the same
Commeander, Lieutenant-Generd Tdi}. Excuding the Rear Base troops, it numbered some
100,000 men, expanded fram a peacetime strength of 4,500 men. It relied for logidics, as it

7 Report of the Secretary-General concerning the situation in Bosniaand Herzegovina, U.N. Doc. A/47/747.
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had when a Corps of the INA, on the Rear Service Base a Banja Luka commanded, as in the
days of the INA, by the same Commander, Colond Osman Selak, who gave evidence before
the Trid Chamber. Units of this Corps took pat in the atack on the town of Kozarac on
2AMay 1992. These units were dl supplied with food and ammunition by that Rear Sarvice
Base, the same logistics base from which the Corps had been supplied when part of the INA.

121 Shortly before the atack on Kozarec, in a declaration of 12 May 1992, the Committee
of Senior Officids of the Conference for Security and Cooperation in Europe declared that the
agogresson agang Bosnia and Herzegovina continued with a “relentless attack on Sargevo
and continuous fighting esewhere with the use of ar force and heavy wegponry by the JNA”
(Prosecution  Exhibit  77) and concdluded that this dearly edtablished violations of
commitments by the authorities in Serbiaand by the INA.

8. Military Action

122 The formation of Serb Autonomous Regions and dl that followed was only possble
because of the military power of Serbia.  The conflict between Serbia and Croatia played a
ggnificant part in the divison of Bosnia and Herzegovina dong ethnic lines, paving the way
for dl the events tha were to occur later. That conflict, taking forma shgpe following the
declaration of independence by Crodia in June 1991, served gredily to exacerbate the tenson
between Bosnia and Herzegovinds three ethnic groups, with Bosnian Serbs and Croats
sympathetic to ther warring fdlow nationds across the border and with very many Bosnian
Mudims entirdy unsympathetic to what they saw as an aggressive Serbian invasion of
Croatia, in which the JINA supported the Croatian Serbs.  The Mudim-dominated government
of Bosnia and Herzegovina indructed the Bosnian population not to comply with the INA's
mobilization order, regarding the war as an act of aggresson by Serbia in which Bosnia and
Herzegovina wanted no part. In consequence, whereas many Bosnian Serbs responded to the
mobilization, very few Bosnian Mudims or Bosnian Croats did so. It will be noted later how,
combined with smilar incidents esewhere, this resulted in the JNA, which had in the 1980s
been a truly nationd, federd army, rapidly becoming one that was dmost exclusvely Serb a
dl levds
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123 By its incurson into Crodtia, the JNA, which the Government of the Republic of
Croatia declared in October 1991 to be an invading force, intended to safeguard the integrity
of the Serb people by protecting Serbs in predominantly Serb areas of Croatia and, if possible,
by defediing Croatia in the fidd and toppling the Croatian government. That second objective
proved beyond its capability dthough it did succeed in supporting the autonomous Serb
regions within Crodia and in extracting the bulk of its wegpons and troops from the now
independent Croatia The Government of the Republic of Bosnia and Herzegovina thus found
itsdf in 1991 with Serb-dominated regions on its western and northern borders in what had
hitherto been Croaian teritory and with large, heavily-armed JNA forces stationed in Bosnia
and Herzegovinaitsdf.

124,  The entry of large JNA forces into Bosnia and Herzegovina retiring from Crodia
brought with it an amosphere of high tenson. By ealy 1992 there were some 100,000 JNA
troops in Bosnia and Herzegovina with over 700 tanks 1,000 armoured personnd cariers,
much heavy wegponry, 100 planes and 500 helicopters, al under the command of the Generd
Saff of the INA in Begrade. The Government of the Republic of Bosnia and Herzegovina,
dill nomindly representative of its three ethnic groups and which had not yet declared itsdf
independent, faced two mgor problems that of independence and that of defence involving
control over the mobilizetion and operations of the amed forces In April 1992 with
independence came the sdtting up of its own defence staff and in July it officidly established
its own amy. The SDS disassociated itsdf from the legidature and government of the
independent  Republic of Bosnia and Herzegovina and formed the independent Serb
government of Republika Srpska

125,  One immediate consequence which occurred before the announced withdrawa of the
JNA on 19May1992 was the Sab assumption of exclusve adminidraive power in
Serb-dominated areas.  Moreover, between March and May 1992, there were severd attacks
and take-overs by the INA of areas that condituted man entry points into Bosnia or were
Stuated on mgor logigics or communicetions lines such as those in Bosanski Brod, Derventa
and Bijdjina, Kupres Fo~a and Avornik, Vi{egrad, Bosanski [amac, Vlasencia, Br~ko and
Prijedor. The firgt attack was in Bosanski Brod on 27 March1992. At the same time, there
were clashes a Derventa. On 2April 1992 there was an incident a Bijdjina and around this
time dso a Kupres These were immediatdy prior to the recognition of Bosnia and
Herzegovind's independence on 7 April 1992 by the European Community, with a retroactive
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date of 6March1992. In Bosanski [amec, the 4th Detachment of the INA entered the town,
cut off telephones and fired shots in the town. There was some non-Serb resistance quickly
uelched by the arivd of INA tanks and amoured cars. On 22 April 1992 conflict began in
Vlasencia with a police vehicle driving through the dtreets announcing through a loudspesker
that dl armaments were to be surrendered. All vitd functions of the town were taken over by
INA forces, induding the town hal, bank, post office, police and courthouse, and there were
present very many uniformed men as wel as some loca Serbs with ams.  On 29 April 1992
there was a bloodless take-over of the town of Prijedor, as noted dsewhere and on
DApril 1992 two bridges were blown up by Sab forces in Br~ko. On 19May 1992 the
withdrawa of JNA forces from Bosnia and Herzegovina was announced but the attacks were
continued by the VRS.

126. In generd, the militay take-overs involved shdling, siiping and the rounding up of
nonSerbs in the aea  These tactics often resulted in civilian deaths and the flight of non-
Sabs Remaning non-Serbs were then forced to meet in assembly aress in towns for
expuldon from the area.  Large numbers of non-Serbs were imprisoned, besten and forced to
dng Cheinik songs and their vauables s@zed. This was accompanied by widespread
destruction of persond and red property.

B. Op{tina Prijedor

1 The Importance of Og{tinaPrijedor

127. Op{tina Prijedor was sgnificant to the Serbs because of its location as part of the land
corridor that linked the Serb-dominated area in the Croatian Krgina to the west with Serbia
and Montenegro to the east and south. The importance of the area is reflected in the
testimony of Colond Sdak, a Mudim who, until July 1992, was a Colond in the JNA. On
18May 1992 he atended a briefing with Lieutenant-Genera Tali}, Commander of the 5th
Corps. At that briefing the ARK Criss Staff requested a corridor for road trangport from
Banja Luka in the direction of Serbia, which was said to be essentid for supplying units of the
VRS as it was the only land connection between western Bosnia and Serbia. It was needed in

paticular for bringingin matériel, including armaments, from Serbia
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2. Op{tina Prijedor before the Take-over

128 Before the take-over op{tina Prijedor was ethnicdly a rdatively mixed areg, dthough
the compostion of the population had exhibited a dight but sgnificant change in the 10 years
from 1981 to 1991. According to the 1981 census there were 5 percent more Serbs than
Mudims, whereas in 1991 the rdio was reversed 0 tha Mudims were the mgority in the
op{tina; out of a totd population of 112,000, 49,700 (44%) were Mudims and about 40,000
(42.5%) Serbs, with the remainder made up of Croas (5.6%), Yugodavs (5.7%) and diens
(22%). Thus Mudims condtituted the largest ethnic group in the op{tina, whereas most of the
op{tinas surrounding Prijedor had a mgority Serb population.

129, Prior to the outbresk of war the various ethnic groups in the op{tina lived
hamonioudy together, with only limited dgns of divison. There was dgnificant
intermarriage and friendship across ethnic lines. One withess described reations in the town
of Prijedor as a symbol of “the brotherhood unity of the former Yugodavia a large, because
when compared with other towns in Bosnia and Herzegovina, there were no magor inter-
ethnic conflicts’.  In the outlying aeas, however, where groups were occasiondly more
isolated and homogenous, some remnants of disdain for other ethnic groups survived.

3. Background to the Take-over of Opftina Prijedor

130, Such tendon as exiged was exacerbated by the use of propaganda and politica
manoeuwvres, the twin tools advocated by Sobodan Milofevi} to shift the balance of power in
the former Yugodavia to Serbia  Evidence of the use of propaganda in op{tina Prijedor has
dready been touched upon but it is worth recounting the testimony of Muharem Nezirevi},
former Editor-in-Chief of Radio Prijedor and a Mudim. He tedtified that two journdists from
Radio Prijedor, who went to cover the war without his gpprova, were collected in an
amoured car and returned from the front in uniform. According to Muharem Nezirevi} ther
reports were not objective, describing the Croats as ‘Usta{a” who had threstened to make a
wregth from the fingers of Serbian children. The journdists nevertheess succeeded in getting
their reports published. He further tedified that dmost dl of the employees a the radio
dation were Serbs who eventualy began to ignore his orders so that the only control he hed,
as long as he remaned in charge, was to limit their ar time. Such propaganda became
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increesngly effective as individuds living in op{tina Prijedor were, by the spring of 1992, no
longer able to receive tdevison broadcasts from Sargevo and only received broadcasts from
Belgrade, Novi Sad, Banja Luka and Pde. As discussed above, such propaganda had a
polarisng effect throughout the former Yugodavia and op{tina Prijedor was no exception. It
was agand this background that the political parties in op{tina Prijedor, as in the rest of
Y ugodavia, were founded and continued to operate.

131L  According to Mirsad Mujedzi}, Presdent of the Municipd Committee of the SDA of
Prijedor from its founding in August 1990, severd dtempts a cooperatiion with other parties
were made in the period leading up to the 18 November 1990 dections for the Prijedor
Municipd Assembly. To that end one joint rdly was hdd but the locad SDS leadership was
sveady citicised for its participation, effectivdly curtaling further such cooperation.  The
SDA ds0 proposed a joint poster for the dections with the message “We lived and we will
continue to live together”, the intention of which was to convey tha harmonious inter-ethnic
relations under the new democracy were possible. It featured the Serb symbol in between the
Croat and Mudim symbds. The HDZ responded favourably, putting the poster up in Croat-
dominated areas. The SDS, while accepting the placard verbdly, refused to post it in Serb
aess  In ehnicdly mixed communities, the Mudims posted the placard only to have it torn
down by Serb activigs. As discussed aove, the SDS did not conced its support for Sobodan
Milo{evi}’s policies as the dections drew near, including the singing of nationdist Serb songs
a medings and sreading propaganda which promoted hared of non-Serbs.  The SDA
cautioned the leadership of the SDS both offiddly and informaly about this conduct but was
told that these actions were not officid policy but were the acts of a few irresponsble

individuas. Asthe dections drew nearer, the Serb propaganda grew more aggressive.

1 The Prijedor Municipd Assembly, for which dections were hdd in November 1990,
comprised a totad of 90 seats, with op{tina Prijedor divided into five dectord units Each
party had a tota of 90 candidates on the balot. In the outcome the SDA won 30 sedts, the
SDS 28, the HDZ 2 and 30 seats went to other parties. the so-cdled oppodtion parties,
namely the Socid Democratic, the Liberd Alliance, and the Reformist patiess The SDA as
the winning party had the firg right to dect people for key government postions and to form
a government on the op{tina levd. In this regard a decison had been made a the Republic
levdl among the leaders of the SDA, HDZ, and SDS to exclude the oppostion parties in the
formation of the government. Thus, according to the SDA, if the dection results were
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followed it would be entitled to 50 percent of the gppointed positions with the SDS and HDZ
entitled to the remaining 50 percent. The SDS, however, ingsted upon 50 percent d the seats
for itsdf. Negotiaions were conducted, induding an impromptu meeting between Sr|o
Srdi}, the President of the Prijedor Municipd SDS Committee, Radovan Karad i}, President
of the SDS, and Mirsad Mujad’i}, the Presdent of the Municipd Committee of the SDA of
Prijedor. Redovan Karad i} encouraged the locad SDS to reech an understanding and the
parties eventudly agreed that the SDS would receive 50 percent and the SDA would give the
HDZ a certan proportion out of its 50 percent. That agreement was implemented at the
Municipd Assambly of Prijedor in January 1991.  Vdibor Odoji}, then acting Minister for
Information in the Government of the Republic of Bosiia and Herzegovina and one of
RadovanKarad" i}’ s confidants, was present at that session to help mediate the agreement.

133 Once implemented, difficulties arose between the SDA and the SDS over the
dlocation of important government podts, dthough it was agreed that both the Mayor of
Prijedor and the Chief of Police would be from the SDA. There were sSx additional important
posts in the police, which were taken by Sebs.  Arguments for ethnic baance in these
pogtions a wdl a in other pogtions in publidy-owned and privale companies and
inditutions were rgected, with the SDS consgtently supporting its candidetes and protecting
the then current gtudion in which about 90 percent of the pogdtions in finendd inditutions
and socid and public enterprises were hdd by Serbs.

4, Prelude to the Take-over of Opftina Prijedar

134 In furtherance of the credtion of a Greater Serbia the theory of which had began to
asume redity dfter the 1990 dections, the SDS rgpidly began to edablish sepaae
governmenta  dructures.  In Prijedor the SDS surreptitioudy established a separate Serbian
Assembly at the direction of the Centra SDS, the firsd Chairman of which was the Deputy
Mayor of the officid Municipd Assembly, as well as a separate police force and security unit
which were closdy linked to Serbian officids outsde the op{tina. This occurred about Sx
months before the take-over of the town of Prijedor and their existence was kept secret from
non-Serbs. Panning for the take-over, which induded the esablishment of a Serbian
Secretariat of Internd Affairs (SUP’), took place at the Prijedor military barracks and al of
the Serb employees of the legitimate Prijedor SUP participated. Included in this preparation
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was the unauthorized return of illegal wegpons confiscated from Serbs and the ading of the
Serb military in circumventing control over admittance to the Prijedor barracks.

16 The link between these separate Serbian government structures in Prijedor and those
outsde of Prijedor became evident when the Serbian Assembly in Prijedor joined the
Autonomous Region of Krgina, pat of Republika Srpska which the SDS congdered to be
pat of the future “new Yugodavid’. The Sarb leadership later acknowledged that the take-
over had been planned in advance and was part of a coordinated effort. The Chief of Police,
in an interview given to the newspaper Kozarski Vjesnik approximately one year later, Sated
thet the police worked “hand in hand” with the military and the politicians and that he took
indructions from the police headquarters in Banja Luka and from the Ministry of Interior of
the Republika Srpska, it being a coordinated effort between politicians, police and military
authorities. (Prosecution Exhibit 92.)

136. On the politica front, the last meeting of the Prijedor Municipd Assemidy prior to the
teke-over was very contentious. The SDS wanted to remain with Serbia as pat of
Yugodavia, emphassng tha dl Sebs should reman in one dae  Because of this
dissgreement with the non-Serbs, who wanted to withdraw from the federation the SDS
proposed a divison of op{tina Prijedor. It asserted that 70 percent of the territory was Serb
and published a mgp dividing the op{tina between Serbs and Mudims.  The Mudim
community was dlocated the outlying villages and the pat of the town of Prijedor inhabited
predominantly by Mudims, wheress the centrd part of the town of Prijedor, incduding dl the
inditutions and amogt dl industry, was resarved for the Sebs The Mudim community
objected, with the locd SDA Presdent suggesting that certan aress, including the town of
Prijedor, remain neutra, emphedsing that the actud implementation of such a divison would,
in any event, be quite difficult because of the extensve intermingling of the various ethnic
groups.

5. The Take-over of the Town of Prijedor

137. On 30 April 1992 the SDS conducted a bloodless teke-over of the town of Prijedor
with the aid of the military and police forces. The actud take-over was conducted in the early
hours of the morning when armed Searbs took up postions a checkpoints dl over Prijedor,
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with soldiers and snipers on the roofs of the man buildings Military posts were visble al
over the city and the Serbian flag with four Cyrillic S's was flown from the City Hal. INA
soldiers, wearing a variety of uniforms, occupied dl of the prominent inditutions such as the
radio gation, medicd centre and bank. They entered buildings, declared that they had taken
power and announced their decison to rename op{tina Prijedor “Srpska op{tina Prijedor”.
Muharem Nezirevi}, the Editor-in-Chief of Redio Prijedor & the time, was summoned to the
radio dation in the early morning of 30April 1992. When he arived, the radio sation was
surrounded by soldiers.  Milomir Staki}, who before the take-over had been Vice Chairman of
the Municipd Assembly and afteewards became the Charman of the Serb Municipa
Ass=mbly, explained on the radio what had happened and the SDS's intentions with regard to
op{tina Prijedor.

138 The pretext for the take-over was the transmisson on 29 April 1992 by the Belgrade
televison dation of a facamile to the effect that the leader of the Bosnia and Herzegovina TO
had ingructed the locd TOs to atack and obstruct the JNA during its withdrawd from the
Republic, dthough the authorities in Sargevo immediatdy dedlared that the facamile was
fdse and publicly denounced it. Despite this pretence of spontaneity, the de facto Serbian
authorities of Prijedor, induding Milomir Staki}, clearly dated that the teke-over was not a
gpontaneous reaction to the facamile, rather it was the find stage of along-gtanding plan.

6. Prijedor after the Take-over: the Formation of the Criss Staff

10 A locd Crids Saff was edtablished (“Prijedor Criss Staff”) which implemented a
number of decisons made by the ARK Crigs Staff. In addition to redrictions on the lives of
non-Serbs, discussed below, control was immediately taken of the two loca media sources
Radio Prijedor and the newspaper Kozarski Vjesnik, and theredter their principa function
becane the dissminaion of propaganda It dso controlled mobilization and by
midMay 1992 nealy dl Serbs had been mobilized ether into the ganding amy, the army
reserves or the police force. Cals were aso made at thet time for the surrender of wespons
which, dthough addressed to the population a large, were only enforced in respect to
Mudims and Croats, most of whom complied out of fear of punishment. At the same time the
mohilization of Serbs dlowed for the distribution of wegpons to the Serb population.
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7. The Incident a& Hambarine and the Start of the Attack on the Outlying Areas

140. As a result of the increesed tendons between the various ethnic communities,
checkpoints were edablished and run by the different groups. One Mudim checkpoint was
located a Hambarine and it was an incident that occurred there on 22 May 1992 that provided
a pretext for the atack by Serb forces on that outlying aea. A car driven by a Croat and
containing four uniformed Serbs, possbly members of a paramilitary unit, was stopped & that
checkpoint, a which point the passengers were ordered to give up their wegpons. Apparently
they refused and a shooting incident occurred, as a result of which two Serbs and one Mudim
died. Fallowing the incident the Prijedor Crigs Staff issued an ultimatum on Radio Prijedor
for the resdents of Hambaine and the surrounding villages to surrender to the Prijedor
authorities the men who had manned the checkpoint as well as al wegpons. The ultimatum
waned that falure to do so by noon the following day would result in an atack on
Hambarine.  The Hambaine authorities decided not to comply with the terms of the
ultimatum and, following its expiraion, Hambarine was atacked. After severd hours of
shdling by atillery, amed Seb forces entered the aea supported by tanks and other
wegponry and after a brief period of intermittent fighting loca leaders collected and
surrendered most of the wegpons.

141 By this time many o the inhabitants had dready fled to other Mudim or Croat-
dominated aress, heading north to other villages or south to a forested area which was dso
sheled. A number of the resdents eventudly returned to Hambarine, by then under Serb
contral, dthough only temporaily because on 20July 1992 the lat mgor cleansng in the

opftina occurred with the removd of gpproximatdy 20,000 nonSerbs in Hambarine and
nearby Ljubija

8. The Attack on the Kozarac Area

142, After the take-over of Prijedor tenson deveoped between the new Seab authorities
and Kozarac, which contained a large concentration of the Mudim population of op{tina
Prijedor.  Approximately 27,000 non-Serb individuds lived in the larger Kozarac area and of
the 4,000 inhebitants of Kozarac town, 90 percent were Mudim. As a result of this tenson
gthnicdly mixed checkpoints were supplemented with, and eventudly replaced by, Seb
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checkpoints which were erected in various locations throughout the Kozarac area, as well as
unofficid guard posts established by armed Mudim citizens.

143 Negotigtions were conducted between a deegaiion of Kozarac citizens and the
Prijedor Criss Steff but to little avall. On 22 May 1992 telephone lines were disconnected
and a blockade of Kozarec was indituted, rendering movement into and out of Kozarac
extremdy difficult. An ultimatum was addressed to the TO in Kozarac, requiring the Kozarac
TO and police to pledge ther loydty and recognize their subordination to the new authorities
in Sipska op{tina Prijedor, as well as to surrender al weapons. Rumours spread of a Serb
exodus from Kozarac. Around 2p.m. on 24 May 1992, after the expiration of the ultimatum
a noon and an announcement on Radio Prijedor, Kozarac was atacked. The attack began
with heavy shdling, followed by the advance of tanks and infantry. After the shdling the
Sarb infantry entered Kozarac, and began setting houses on fire one after another. It was
reported that by 28May 1992 Kozarac was about 50 percent destroyed, with the remaining
damage occurring in the period between June and August 1992. As with other predominantly
Mudim aess, soldiers looted and plundered after the town had been deansed of its

inhabitants until Kozarac was, as severa witnesses described it, “lifdess’.

144.  In the attack on Kozarac care was taken to try to avoid damage to Serb property. Azra
Bla'evi} tedtified that after an agreement was reached dlowing people to leave Kozarac on
26 May 1992 the only Serb woman who had remained behind a the hospitdl was ordered by
oldiers dffiliated with the Serb forces to indicate which apartment was hers so that it would
not be harmed. Evidence was dso presented of the use of the inscription “Serb house, do not
touch” on Serb propety and, unlike the mosque, the Serbian Orthodox church survived the
attack and subsequent dedtruction.  Similarly, Serb-dominated villages such as Rgkovi}i and
Podgralje were dther not sheled & dl or only shdled accidentdly. On 26May 1992 an

agreement was reached dlowing people to surrender and leave the town.

145, On 27 May 1992 senior military officers met to be briefed on the atack on Kozarec.
Lieutenant-Generd  Tdi}, as Commander of the Banja Luka Corps, the 5th Corps of the old
JNA, was informed that 800 people had been killed in the atack on Kozarac and an additiond
1,200 had been captured; casudties on the pat of the units of the Corps were four soldiers
killed and fifteen injured. In command of the 343rd Mechanised Brigede, the unit extensvely
involved in that attack (and which laier became the 43rd Brigade), was Colond Vladimir
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Ars} and in direct control of the attack was Mgor Radmilo Zejga, both former INA officers.
Tha atack on Kozarac, in common with al active combat activities, would necessarily have
had to be approved, in accordance with militay command procedures, by the Corps
Commender, Lieutenant-Generd Tdi}, who done could order the commitment of units to

combat.

146. During the datack the civilian population had sought shdter in various locations and,
as the Sarb infantry entered Kozarac, requiring people to leave their shdters, long columns of
civilians were formed and taken to locations where they were gathered and separated.  Unlike
Hambaring, the non-Serb populaion was not permitted to return to Kozarac after the atack
and, subject to some exceptions, the men were taken ether to the Keraterm or Omarska camps
and the women and ederly to the Trnopolje camp. By the end of the summer the area was
desolae, with many of the buildings which had survived the atack undamaged subsequently
being looted and destroyed. Eventudly the few Serb inhabitants returned and Serbs digplaced
from other areas moved into Kozarac. Today both op{tina Prijedor and he town of Kozarac
are overwhdmingly Serb; ther palitical leaders and police authorities are Serb.

9 The Treatment of Non-Serbs

147.  Immediady upon its formation, the ARK Criss Saff began to make decisons about
the trestment of nonSerbs. The Presdent of the ARK Crisis Staff, RadodavBr|anin, hed
extreme views with regard to Greater Serbia and the acceptability of other nationdities living
within thet teritory. His podtion, which was continudly repeated in the media, was that the
largest percentage of non-Serbs acceptable in the territory designated as Greater Serbia was
2percent.  In order to secure this percentage he advocated on Radio Banja Luka a direct
druggle induding the killing of nonSerbs  Smilaly Radidav Vuki}, Presdent of the
Municipd SDS Committee in Banja Luka and President of the Regionad Board of the SDS, as
well as an eected member of the SDS Man Board of Bosnia and Herzegovina, was aso an
extremis, presenting through the media his decison not to dlow any non-Serb women to give
birth a Banja Luka Hospitd. He adso asserted that dl mixed marriage couples should be
divorced or thet dl mixed mariages should be annulled and thet children of mixed marriages
“were good only for meking sogp.” The podtion expressed by these two prominent Serb
leaders, once thought of as extreme, hed, by 1992, become the predominant views of the SDS
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leedership, acceptance of which was a prerequiste for advancement within the SDS.
Individuds outsde of the SDS who did not agree with the increasingly extreme pogtion of
the SDS leadership were subjected to pressures of various kinds, incdluding dismissd from
work, thrests, beatings and the planting of explosves in ther homes or under ther cas
Politicians both within the SDS and from other parties who disagreed with this policy were
threstened with injury or death and many of them left the area as a result.  After a number of
peace rdlies throughout the city of Banja Luka eventudly hdted by means of a blockade
utilisng checkpoints manned by the Serbian Defence Force, a paramilitary unit, and the
subsequent manning of these checkpoints by members of the reserve police forces dl open
dissent to SDS policies was dlenced by soring 1992. The media focused only on SDS policy
and reports from Belgrade became more prominent, including the presentation of extremist
views and the promotion of the concept of a Greater Serbia

148 In accordance with this policy the ARK Criss Saff began to implement extreme
redrictions on the movement and lives of nonSebs.  These decisons were binding
throughout the territory of the Autonomous Region of Krgina incduding op{tina Prijedor, and
the ARK Crigs Staff carried out checks to ensure that its decisons were being imdemented
by the municipd Criss Staffs, or other appropriate bodies By May1992 non-Sabs living
within the teritory of the Autonomous Region of Krgina faced an extremdy difficult
Stuation.  As with Serbs who had not responded to their cdl for mobiization, freedom of
movement was redricted and a curfev was edtablished. Measures directed specificaly at
nonSerbs incduded dismissd from work, prohibition on the opening and running of private
busnesses and atacks on certain buildings, as well as the loss of socid and hedth insurance
as a consequence of their unemployment.  Only those loya to Republika Srpska were entitled
to fill pogtions of authority and loydty was defined in June 1992 as acceptance of the SDS as
the “only true representative of the Serb people’. Additiondly, terror tactics were common,
such as the use of the “red kombi”, a large red van with a crew of eight members of the
reserve police force, dressed in ther police uniforms, who drove around Banja Luka asking
for the identity papers of citizens. Those arested, predominantly Mudims and Croats, were
taken not to jal but to a building desgnated specificaly for bestings The red kombi, which
operated from May until the end of 1992, became asymbal of fear.

149, The difficulties suffered by the non-Serb populaion of the Autonomous Region of
Krgina have been wel documented. A Report of the Internationd Committee of the Red
Cross (“ICRC") found that the minority civilian population of the Banja Luka aea was
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repeatedly besten, threstened and robbed. Non-Serb culturd and rdigious symbols
throughout the region were targeted for dedtruction and, as an additiond means for
minimising the non-Serb population of the area, a Sate agency was created to facilitate the
exchange of the non-Serb population for Serbs

150,  Upon its formation in May 1992 the Prijedor Criss Staff implemented these restrictive
measures againg non-Serbs, who were fired from their jobs, refused necessary documentation
and whose children were barred from atending primary and secondary schools.  Non-Serbs
no longer qudified for leadership podtions and were eventudly forced to leave dmogt dl
podtions.  Accusdions and propaganda agang Mudims and Croats, including ethnic insults,
were heard on the radio and dl travd outsde of the op{tina for non-Serbs was prevented. The
movement of non-Serbs within the op{tina was adso obgructed, control being implemented by
means of a curfew and by checkpoints where identifications were checked and if the holder
was not a Serb, pemisson to pass could eedly be denied. The control over movement
extended as far as private resdences through the use of registers in which Mudims and Croats
had to record the movements of individuds within goartment buildings and daly searches
were conducted in dmost every apatment inhabited by Mudims and Croais  Additiond
redrictions induded the blocking of teephone lines and the patid shut-down of dectricity
for non-Serbs.  Throughout the op{tina mosques and other reigious inditutions were targeted
for destruction and the property of Mudims and Croats, worth billions of dinar, was taken.

151  After an unsuccessful attempt to regan control of the town of Prijedor on
dMay 1992 by a smdl group of poorly amed non-Serbs non-Serbs in Prijedor were
ordered to use sheets of white materid to mark their homes and indicate that they surrendered.
Ultimatidy they were divided into two groups. one which condsted of men aged between
12t0 15 o 60 to 65, and one of women, children and ddely men. Generdly the men were
taken to the Keraterm and Omarska camps and the women to the Trnopolje camp.
Additiondly, the old pat of the town of Prijedor known as Stai Grad, inhabited mosly by
Mudims, was dedroyed. After the deandng of Prijedor any remaning non-Serbs were
required to wear white aimbands to distinguish themsaves. Non-Serbs lived in fear as former
friends reported them to the authorities and the disgppearance of nonSerbs became an
everyday experience. For those hdd a camps in the area, the overwhdming mgority of
whom were non-Serbs the dStuation was horrendous, with, as described beow, brutd
beatings, rapes and torture commonplace and the conditions of life gppdling.
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152 Whereas before the conflict op{tina Prijedor contaned goproximady 50,000 Mudims
and 6,000 Croas, only gpproximatedy 6,000 Mudims and 3000 Croas remaned after the
cleanang and they endured very harsh conditions. They were required to perform dangerous
and difficult work, hed difficulties buying food, were harassed, and killings occurred on a
continud bass As lae as 1994 the ICRC reported the confirmed desths of nine Mudim
cvilians in two days in op{tina Prijedor. As a result of these difficulties the United Nations
High Commissoner for Refugees and the ICRC asked the Bosnian Serb authorities for
permisson to evecuate dl remaining non-Serbs from op{tina Prijedor and, when refused, they
decided to increase their monitoring of the trestment of minoritiesin Prijedor.

153  This amosphere of discrimination and hodtility againg non-Serbs created by the Serb
leadership throughout the region was well known in Kozarac. After the take-over of the town
of Prijedor and before the attack on Kozarac, continuous references were made by Serbs on
the police radio about destroying mosques and everything that bedonged to the “bdijes’, a
derogatory term for Mudims, as well as the need to destroy the “bdijas’ themselves.

10. Camps

154 After the take-over of Prijedor and the outlying aress, the Serb forces confined
thousands of Mudim and Croat civilians in the Omarska, Keraleem and Trnopolje camps.
The establishment of these camps was part of the Greater Serbia plan to expd non-Serbs from
op{tina Prijedor. Generdly the camps were established and run ether a the direction of, or in
cooperation with, the Criss Staffs, the amed forces and the police.  During confinement, both
mae and femae prisoners were subjected to severe misirestment, which included beetings,
sexud assaults, torture and executions. They were dso subjected to degrading psychologicd
abuse, by being forced to soit on the Mudim flag, Sng Serbian nationdist songs or to give the
Serbian threefingered sdute.  Prisoners were guarded by soldiers, police forces, locd Serb
military or TO units, or a combination thereof, who were dressed in uniforms and generdly
had automatic rifles and other wegpons on their person. They cursed the prisoners, referring
to them as “bdijas’ or “Usta{a”, as dready mentioned. @ Members of paramilitary
organizations and locd Serbs were routindy dlowed to enter the camps to abuse, beat and kill

prisoners.
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155, Perhagps the most notorious of the camps, where the mog horrific conditions existed,
was the Omarska camp. It was located at the former Ljubija iron-ore mine, Stuated some two
kilometres to the south of Omarska village. The camp was in operation from 25 May 1992
until late August 1992 when the prisoners were transferred to Trnopolje and other camps.
Omaska hdd as many as 3,000 prisoners & one time, primarily men, but dso had a leest 36
to 38 women. With little exception, dl were Mudims or Croats. The only Serb prisoners
sighted by any of the witnesses were said to have been there because they were on the side of
the Mudims. The commander of the camp was @djko Meski}. The camp consisted of two
large buildings, the hangar and the adminidraive building, and two smdler buildings, known
as the tWwhite housg’ and the “red house’. Two photographs of a modd of the Omarska camp
(Prosecution Exhibit 130) are included in the Opinion and Judgment as Annex C.

15%6. The hangar was a large oblong Structure, running north-south, dong the eastern Sde of
which were a number of roller doors leading into a large area extending the length of the
building with the ground floor desgned for the maintenance of heavy trucks and machinery
usd in the ironore mine. The western Sde of the hangar condsted of two floors of rooms,
ove 40 in dl, extending over the whole north-south length of the building and occupying
rather less than one hdf of the entire width of the hangar. Access to these rooms could be
ganed either from a door on the western sde or, interndly, from the large truck maintenance
area described above. The bulk of the prisoners were housed in this building. To the north of
the hangar and separated from it by an open concreted area, known as the “pigd’, was the
adminidration building, where prisoners ate and some were housed, with rooms upgars
where they were interrogated. The white house was reserved for especiadly brutd trestment
of sdected prisoners.  The other amdl building, the red house, was dso a place to which
prisoners were teken for severe beatings, and from which most often they did not leave dive.
The adminigration buildng was in pat twodoried, the dngle-dtoried western portion
containing a kitchen and eating area  There were two smdl garages forming pat of the
extreme northern end of the building. To the west of the hangar building was a grassed area
on the weden sde of which lay the white house, a smdl rectangular Sngle-goried building,
having a centra corridor with two rooms on each sSde and one smdl room & its end, not
wider than the corridor itsdf. The smal red house was on the same sde as the white house,
and across from the end of the hangar building.
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157. The Trid Chamber heard from 30 witnesses who survived the brutdity to which they

were sysematicaly subjected & Omarska. By dl accounts, the conditions a the camp were
horrendous; killings and torture were frequent.

158 When prisones arived by bus a& Omaska, they were usudly searched, ther
belongings taken fram them, and then beaten and kicked as they stood, legs apat and ams
upstretched, againg the eastern wal of the adminigtration building. The new arivas were
then sent dther to day outsde on the piga or to rooms in the hangar or in the smdl garagesin
the office blocks or, if S0 selected, to the white house.

159,  Prisoners were held in large numbers in very confined spaces, with little room ether
to gt or to lie down to deep. Sometimes 200 persons were held in a room of 40 square
metres, and 300 prisoners were confined in one smal room. Others spent the time crowded
together in the lavatories. There, as well, however, prisoners were packed one on top of the
other and often they had to lie in the midst of excrement. The doors of the overcrowded
garage were often kept closed even in the heat of the summer. As many as 600 prisoners were
mede to St or lie prone outdoors on the pista, some daying there continuoudy regardliess of
the wesather for many days and nights on end, and occasordly for as long as a month, with
mechine-gunstrained on them.

180, Only one med a day was provided at Omarska for prisoners, condsting of a plate of
watery potato soup and a smdl dice of bread or just rotten beans, and the suffering from
huger was acute. The prisoners were fed in batches of about 30 a a time and had to run to
and from their dally med, often being besten by guards as they came and went. They were
then dlowed only a minute or two in which to est. When they firs arrived d the camp, some
prisoners did not, however, receve ether food or waer for severd days Many of those
confined in the white house received no food a dl during their time there. Some prisoners,
paticulaly those dready bedly injured by bedings in the camp, often chose to miss ther
dally med for fear of further beatings on the way to, or return from, the med. Some prisoners
log 20 to 30 kilogrammes in body-weight during their time a Omarska, others consderably

more.

161  Drinking waker & Omarska was often denied to the prisoners for long periods and was,

in any event, unsuitable for human consumption, causng dckness There was very little in
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the way of lavaoriess prisoners had to wait hours before being alowed to use them, and
sometimes risked being beaten if they asked to use them. Prisoners were often forced to
excrete and urinate in their rooms. There were no effective washing fecilities, and men and
their clothes quickly became filthy and skin dissases were prevdent, as were acute cases of
diarrhoeaand dysentery.

162 The crowded rooms were difling in the summer heat and often guards refused to open
windows in rooms crowded to overflowing or demanded the handing over of any possessions

prisoners had managed to retain as the price of an open window or apladtic jar of weater.

163 Prisoners were cdled out for interrogation, usudly some days dfter ther arivd, and
would be taken by a guard to the firg floor of the adminidration building; guards would beat
and kick them as they went. Some prisoners were very severely beaten during interrogation, a
guard gtanding behind the prisoner, hitting and kicking him, often knocking him off the char
in which he sa; there were indances where prisoners knocked to the floor would be trodden
and jumped on by guards and severdy injured; dl of this while the interrogator looked on.
Treatment varied from prisoner to prisoner and seemed to depend rather more on the brutdity
of the individud interrogator and guards than on the behaviour of the particular prisoner.
Prisoners, dfter their interrogation, were often made to dgn fdse dtatements regarding their
involvement in acts againgt Serbs.

164 The cdlingout of prisoners was not only for the purposes of interrogation. In the
evening, groups from outsde the camp would appear, would cdl out particular prisoners from
ther rooms and atack them with a variety of dicks, iron bars or lengths of heavy dectric
cable.  Sometimes these weapons would have nails embedded in them so as to pierce the skin.

On occasons knives would be used to dash a prisone’s body. The prisoners as a whole
feared groups of men from outside the camp even more than they did the regular camp guards.

These groups appeared to be dlowed free access to the camp and their vists greatly increased
the amosphere of terror which prevaled in the camp. Frequently prisoners who were caled
out faled to return and witnesses who were their close rddives gave evidence tha they hed

never been seen since, and were assumed to have been murdered.
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166, Women who were held & Omarska were routindy caled out of their rooms & night

and rgped. One witness tedtified that she was taken out five times and raped and after each
rape she was beaten.

166. The white house was a place of particular horror. One room in it was reserved for
brutd assaults on prisoners, who were often dripped, besten and kicked and otherwise
abused. Many died as a result of these repeated assaults on them. Prisoners who were forced
to dean up dfter these beatings reported finding blood, teeth and skin of victims on the floor.
Dead bodies of prisoners, lying in hegps on the grass near the white house, were a not
infrequent Sght.  Those bodies would be thrown out of the white house and later loaded into
trucks and removed from the camp.

167.  The red house was another smdl building where prisoners were taken to be beaten and
killed. When prisoners were required to cleen the red house, they often found har, dothes
blood, footwear and empty pigtol catridges. They dso loaded onto trucks bodies of prisoners
who had been beaten and killed in the red house.

168 The Keraterm camp, located on the eastern outskirts of Prijedor, was previoudy used
as a ceramic tile factory. It began operating on 25 May 1992 and hed up to 1,500 prisoners
crowded into a number of large rooms or hdls. A photograph of the Keraterm camp
(Prosecution Exhibit 201) is included in the Opinion and Judgment as Annex D.

169, Conditions in Keraterm were atrocious, prisoners were crowded into its rooms, as
many as 570 in one room, with barey space to lie down on the concrete floors. The rooms
were unlit and without windows and were in the summer intensdy hot, with no ventilation.
Prisoners were kept locked in these rooms for days on end, crowded together. Initidly one
lavatory was avalable for dl but it became blocked and bares were supplied indead which
leaked, the stench being overpowering. There were no washing facilities.

170. Food consged of a daly plate of watery soup and a scrap of bread and the suffering
from hunger was acute. Bedtings were very frequent, prisoners being caled out, atacked
with bars and batons and made to beat each other. There was much cdling-out and begting of
prisoners & night and those who returned were bloody and bruised al over; some died of ther
injuries. Some who were caled out never returned, and prisoners assumed that they had died

as arexult of the beatings. Dysentery was rife and there was no medica care for illness or for
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the injuries inflicted by bestings  Interrogations were conducted, accompanied by begtings
Some prisoners were questioned about money and taken to their homes and made to search
for money, to be handed over to the guardsiif found.

1717 There was testimony received of a mass execution of prisoners believed to have come
from Hambaine.  One night prisoners heard burds of meachine-gunire, followed by
individud dhats.  Witness Q tedtified that the following morning they were cdled out to load
over 150 bodies onto a large truck and traller which then left the camp with blood dripping
from it. Machine-gunfire was repeated the following night with, according to evidence, over
50 bodies teken away the following morning. Two fire trucks arived later and hosed down
the area to wash away the blood. It seems that the shooting took place through the closed
doors of the room in which those prisoners were confined; those doors had large bullet holes
pierced through them. Another account by a witness spesks of a totd of about 250 people
being killed in thisway.

172 The Trnopolje camp was located near the Kozarac dation, on the Prijedor-Banja Luka
ralway line The camp hed thousands of prisoners, most of whom were older men and
women and children. Armed soldiers guarded the camp. The commander of the camp was
Sobodan Kuruzovi}.

173 The camp conssted of a twogtoried former school building and what had been a
municipal centre and attached theetre, known as the “dom”. An aea of the camp was
surrounded by barbed wire.  Two photographs of the Trnopolje camp showing the school
building (Prosecution Exhibit 277) and the dom (Prosecution Exhibit 303) are induded in the
Opinion and Judgment as Annex E.

174. A smdl fird-ad centre was manned by a prisoner-doctor and some mde firg-ad
atendants. No food was supplied by the camp authorities & Trnopolje.  Because there was no
food, in the beginning people ae what they brought with them and after that they lived on the
ad of such members of the locd population as were able to get through to bring them food.
Later on, when the populaion surrounding the camp was expdled, prisoners often left the
camp to look for food in gardens and adandoned houses in the surrounding area This was
dangerous, however, because often soldiers were there, looting the homes and the prisoners
feared that if they encountered them they would be atacked. In later days, some food was
provided by the locd Red Cross.
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175 At Trnopolje there was no regular regime of interrogations or beatings, as in the other
camps, but beatings and killings did occur. One witness, Sulgman Be{i}, tedtified to having
seen dead people wrgpped in paper and wired together, their tongues pulled out and, on a
later occasion, having seen the daughtered bodies of young girls and old men in the theetre.

Because this camp housed the largest number of women and girls, there were more rgpes a
this camp than a any other. Girls between the ages of 16 and 19 were a the grestest risk.

During evenings, groups of soldiers would enter the camp, take out ther victims from the
dom building and rape them. Another prisoner, Vasf Guti}, who hed medica training, was
assigned to work in the medicd unit a Trnopolje and tedtified to the extensve rgpes that
occurred a the camp. He often counsdled and tregted victims of rgpe, the youngest girl
being 12 years of age. In addition, there were women who were subjected to gang rapes, one
witness tedtified that a 19-year-old woman was raped by seven men and suffered terrible
pains and came to the dlinic for trestment for haemorrhaging. He sated:

The very act of rape in my opinion - | spoke to these people, | observed
ther reactions - it had a terible effect on them. They could, perhaps,
explan it to themsdves when somebody Steds something from them, or
even beatings or even some killings Somehow they sort of accepted it in
some way, but when the rgpes sarted they logt dl hope. Until then they had
hope that this war could pass, that everything would quiet down. When the
rgpes darted, everybody lost hope, everybody in the camp, men and women.
There was such fear, horrible.

176.  Trnopolje was, & times a least, an open prison but it was dangerous for inmates to be
found outsde, where they might be atacked by hogtile groups in the neghbourhood, and this
in effect, amounted to imprisonment in the camp. In the beginning, the Serb soldiers
informed the inmates that they were being held there for their own protection againg Mudim
extremids. However, the camp actudly proved to be rather a point where the civilian
population, men, women and children, would be gathered, colleded and then deported to
other parts of Bosniaor elsewhere.

177.  Because of the lack of food and the insanitary conditions & the camp, the mgority of
inmates, one edimate is as high as 95 percent, suffered from dysentery. There was no running
water & dl, and only limited lavatory facilities. There was dmost no water to drink, as only
one pump existed for the whole camp. Lice and scabies were aso rampant. At one time the
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buildings a Trnopolje proved insufficent to house dl the inmates many of whom were
forced to camp outdoorsin the grounds in makeshift shelters of plagtic sheeting and the like.

1780 On or aout 1 October 1992 people were deported from this camp upon Sgning an
agreement to relinquish dl of ther maeria goods. Thus the Trnopolje camp was the
culmination of the campaign of ethnic deandng snce those Mudims and Croats who were
not killed a the Omarska or Keraterm camps were, from Trnopolje, deported from Bosnia and
Herzegovina

170,  The defence being by way of dibi, and the accused's case being that he had never
been in ether the Omarska or Keraterm camps, there was little Defence evidence caled
reaing to conditions a these camps and crossexamination concentrated upon such evidence
asin any way sought to associate the accused with these camps rather than with the conditions
in the camps, dthough where any conflicts gppeared to exist within the body of Prosecution
evidence regarding conditions, that was, of ocourse, addressed in crossexamination.
WitnessA, cdled by the Defence, tedtified very generdly that the conditions & Omarska were
not abhorrent. Mogt witnesses for the Defence stated they had no knowledge of the existence
of the camps, or if they did, they referred to them as *“ collection centres’.

C. The Accused

180. The accused, DUko Tadi}, was born on 1October 1955 and grew up in Kozarec,
living mogt of the time in the family home in the centre of the town. He came from a very
prominent family of Serb ethnicity in Kozarec; his father was a decorated Second World War
hero and well respected throughout the community. During the Second World War, his
mother had been confined to the Jasenovac prison camp which was operated by Croats. Each
of the accused's three dder brothers were well-known karate experts. The accused himsdf is
an accomplished karate expet, having won numerous trophies. In 1979 the accusd
unofficidly married Mira Tadi}, who is from the neighbouring hamlet of Vidovi}i, with
whom he has two daughters. Their mariage was made officid & some point after April
1981. Although the couple has been officidly divorced for severd years, ostensbly because
Mira Tadi} could more eedly find a job outsde of the former Yugodavia if she were single,
they dill consider themsalves a married couple.
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18l  Towads the end of 1990 or in the beginning of 1991 the accused opened a café in
Kozarec, the Nipon café, atached to the family home on Maf{da Tita Stregt in the centre of
town. At firs it was a popular bar visted by Mudims and Serbs dike from Kozarac and the
surrounding area. Ninety percent of the inhabitants of Kozarac were Mudims prior to the
conflict and the accused testified that most of his friends were Mudim.

182  Degpite these friendships, the evidence demondrates that the accused supported the
Grester Serbia cause and dl it involved, dthough he denies being a netiondis. He joined the
SDS in 1990, after he says he received a thregtening letter from the “young Mudims of SDA
Kozarac’. Testimony was received that some members of the community fet that the letter
had, in fact, been written by the accused himsdf or his wife.  Witness Q, who is a Mudim,
tedified that with his growing naiondisn more and more nationdisic Serbs began to
frequent the accused's café and it began to be a gathering place for Serbs from outside the
aea.  Sometimes as many as 30 Serbs dressed in the “Duke’ or “Vojvode’ coats, which were
symbols of Serb nationdism, met there and sang Chetnik songs and used ehnic epithets,
sying “we are going to kill dl of the bdijas, fuck the bdijass mothe” and usad the three-
finger Serbian sdute.  This witness tedtified that many of the Serbs wore a “kokardd’, a type
of Serbian badge, and were armed, and stated that the accused appeared to be the leader of the
group. Asthese incidents increased, Witness Q stopped frequenting the café.

183 Witneses tedtifying before the Trid Chamber noted the accused's acceptance of
naiondigic idees For example, Sofia Tadi}, the ex-wife of the accused’s brother Mladen,
tetified that at a certain point the accused began to express nationdidtic idess. She dtated that
the accused sad that Sobodan Milo{evi} was the “only red man, the only red palitician”
among the political leaders and that the accused saied during his wifé's pregnancy thet if the
child were a boy they would name it Slobodan after him. She tedtified that the accused stated
that Serbs should go to Kosovo in order to repress the Albanians here. She aso tedtified that
the Tadi} family became more active in the Orthodox Chridian church in Kozarac, and tha
the accused once commented, as Mudims were passing: “Look & the bdijas going to ther

mosgue.”

184 Thexe views of the accused were adso described by Witness AA, who tegtified to a
heated politicd argument at the Deluxe café, owned by [efik Sivac, when the accused said in
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an angry voice that Grester Serbia would be theirs and there would be no place for Mudims

there.

185 The accused himsdf acknowledges that severd Serbs and Mudims began to boycott
his café in the belief that he wanted to “didurb reaions between ethnic groups’ in a
document he wrote on 8 August 1993 entitted “My Work Report in 1990 - 1993°, which was
received into evidence during the trid (Prosecution Exhibit 344). This work report, which
described his activities during that period, indicates that copies of it were to be provided to the
Presdent of the Republika Srpska Assembly, the Representative of the Prijedor Municipd
Assembly, the Chief of the Public Security Station Banja Luka, the Presdent of the Bosnia
and Herzegovina SDS party, the Human Rights Commisson KEBS Bedgrade, and the media
in Yugodavia and Republika Srpska. The accused tedified, however, that he ddivered one
copy to the town hdl in Prijedor and sent one to the Main Board of the SDS party.

186. The accused's involvement in naiondidic politics was dso made gpparent by other
testimony. In November 1991 the SDS leadership requested that the accused and his wife
organize in the Kozarac area the SDS plebiscite discussed above. The accused wrote in his
work report: “Since Mudims condituted 95% of the population in Kozarac and Vidovi}i and
snce centrd power, in Prijedor, was in the hands of the SDA party, there was a certain
amount of risk involved in organizing the plebiscite voting in a public place” He recorded
that when the plans for the plebiscite were made known, he was labdled a “Serb nationdist”.
The implication from the accused's testimony is that he was responsble only for the polling
place in Vidovi}i, a smdl hamlet of seven Serb homes. The report of the results of the voting,
however, dearly shows otherwise since 141 people voted, only 11 of whom were non-Serbs.
Witness P dated that the responghility for conducting the plebiscite would have been given
only to a person who was a loyd, reiable and committed member of the SDS politica party,
especidly since the Kozarac area had greater sgnificance as an area where Serbs did not
conditute a mgority. Moreover, the fact tha he was willing to take the risk involved in
organizing the vote in a public place dso shows the dedication of the accused to the SDS and
itsplatform.

187.  After the take-over of Prijedor and before the atack on Kozarac, a group of citizens in
Kozarac was organized to negotiate with the Prijedor officids to avert a take-over of Kozarac.
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The accused was asked to join this group because he was a Serb and they needed bipartisan
support. The accused mentions thisin hiswork report, where he stated:

| notified the party’s (SDS) Presdent Mi{kovi} about this task. When |
explaned to him the nature of my vidt, he asked me to come to the
municipdity offices an hour before the medting.  There, during this
conference with him and Presdent Staki}, we agreed that | should spesk up
a the gatheing and say openly and without restraint about dl that was
negative and causing friction between ethnic groups. | did that, as the
minutes of that meeting show.
In support of this Kemd Sus} tedtified that the accused told him that he would talk to Serb
leeders regarding the meeting. However, a trid the accused denied having this earlier
meeting.  After the meeting with the Prijedor authorities, Kemd Susi} tedified that the

accused told him: “Kemd, Kozarac will be shdled.”

188 After the ethnic deanang of Kozarac had been accomplished, the accused became the
political leader of Kozarac. On 15August 1992 he was eected Presdent of the Local Board
of the SDS and was appointed as Acting Secretary of the Locad Commune. He was
subsequently eected Secretary of the Locd Commune on 9 September 1992 and this decison
was formdly implemented on 9 November 1992. He became its representative to the Prijedor
Municipd Assembly, which entrused him with the task of re-establishing dvilian control in
Kozarac and he was in charge of population resatlement there.  Witness P testified that such
pogtions would not have been given to someone who had not been completey loyd to the
Serb cause. While he was President of Kozarac's SDS Party, dl of the activities of the Loca
Board were coordinated with the Presdent of the SDS party in Prijedor, Simo Mi{kovi}.

180,  Beginning in August 1992, the accused advocated a “cdleanang/securing effort” in an
effort to rebuild the centre of Kozarac. In his work report he stated: “Most Serbs expressed
ther wish to engage immediady in securing al propety, disegading who its previous
owner had been, and to retore the centre of the town”. To his congternation, authorities in
Prijedor dlowed an influx of refugees to places outsde of the town, while the centre of
Kozarac was avoided. Additiondly, the accused criticised the SDS in an open meeting
regarding the looting and dedtruction of the centre of the town where his home and café were
located but was danding undameged, an inscription daing “Serb house, do not touch”,
affixed to it. A schism developed between the accused and the authorities in Prijedor and the
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accused was evicted from the gpartment in Prijedor which he had been given by the Prijedor
Crids Staff.

10.  Although the Prosecution contends and the accused denies that the accused was
mohlized for active duty during the generd mobilizetion in the Autonomous Region of
Krgina on 4May 1992, the Trid Chamber finds thet there is insufficient evidence to reach
this concluson. The cetificate for the issuance of a wegpon to the accused, issued by the
Banja Luka TO, reflects a dae of “4/5/92" in type (Prosecution Exhibit 148). The name,
however, was hand-written and possbly was filled in a a later date, as was clamed by the
accused.  Both parties agree, however, that the accused began service as a reserve traffic
police officer a the Orlova checkpoint on 16 June1992. The assgnment records receved in
evidence indicate that he was assgned to that podtion until 1 August 1992 and was theresfter
assgned duties as a reserve policeman in Prijedor to 8 September 1992. For part of this time,
beginning 15August 1992, the accused was aso working for the Kozarac Locd Commune.
On 9 September 1992 he was tranderred from the Prijedor police dation to the Kozarac
police dation, where he continued untili 19November 1992. As of that date, he ceased
working as a reserve police officer and the Kozarac Locd Commune served as his primary

employment to the end of the year.

191 Between March and June 1993 the military atempted severd times to enligt forcibly
the accused for military service. He was arrested and threstened with arrest severa times by
the military police but the accused tedified that he was rdessed upon showing them a
document which he says protected him from military service. On 9 or 10 June 1993 he was
mohbilized and pogted to the war zone near Grada~ac, from where he escaped the following
day. Over the next two months, the accused went into hiding in an attempt to escape further
mobilization. He was arested several times during the ensuing months but dways managed

to escape.

192 In his work report, the accused asserts that “after dl | have done since 1990, only
wishing to contribute to the creation of our common country even when it implied risking my
life and my family safety, after dl |1 have done as activist and a representative to the Prijedor
Municipd Assembly. Tragedy befdl us dl and injustice which 1 am convinced will once
come out” In August 1993 the accused resgned from his postion of representative to the
Prijedor Municipd Assembly and the Office of the Secretary to the Srpski Kozarac Loca
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Commune. He travelled to Nurnberg, then to Munich, where he stayed with his brother
Mladen who operated a club there. He was reunited with his wife who had been gtaying in
Geamany with Mladen's ex-wife, Sofia Tadi}, ad they moved into a room in pat of
Mladen's cub, where they lived until 12 February 1994, when the accused was arested by

the German policee On 24Aprl 1995 the accused was transfered to the Internationd
Tribund in The Hague.
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1. FACTUAL FINDINGS

1983 The Trid Chamber will now examine the factud evidence before it regarding the
counts in the Indictment. Due to the cumulative nature of the persecution charges contained
in Count 1, these will be left to the end of this section SO as not to repest the examination of
this evidence. The Trid Chamber will condder the incidents in the following order: the
incident of beetings and sexud mutilation as charged in paragrgph 6 of the Indictment; the
beating and abuse of Hase Ici} as charged in paragraph 10, which itsdf provides a
chronologica reference for the subsequent beating of [efik Svac as charged in paragreph 7,
which will fdlow next; the bedtings of Hakija Elezovi}, Sdih Elezovi}, Sgad Svac and
others as charged in paragraph 8; the abuse of unknown prisoners charged in paragraph 9; the
inddent of the cdling-out and shooting of civilians in Kozarac charged in paragraph 11; the
beatings killings and saizures in Jaski}i and Svd charged in paragrgph 12; and, findly, the
charges of persecution in paragraph 1.

A. Paragraph 6 of the Indictment

1 The Events Alleged

1M The five paragraphs of the Indictment which exclusvely concern events in Omarska
prison camp begin with paragraph 6. It reads as follows:

During the period between 1 June and 31 July 1992, a group of Sabs
induding Du{ko TADI], severdy beat numerous prisoners, including Emir
KARABA[LI], Jasmin HRNI], Enver ALI], Fikret HARAMBATI] and
Emir BEGANOVI], in the large garage building or hangar of Omarska camp.
The group forced two other prisoners, “G” and “H”, to commit ord sexud
acts on HARAMBA[I] ad forced “G’ to sexudly mutilae him.
KARABA[I], HRNI], ALI], and HARAMBA[I] died as a result of the
assaults.

It is then dleged that by his participation in these acts the accused committed offences
charged in seven counts.
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1% Counts 5, 6 and 7 charge the accused by reason of his participation in the acts dleged
in paragraph 6, with, respectively, a grave breech of the Geneva Conventions recognized by
Artide 2@ (wilful killing) and Artide 7, paragraph 1, of the Statute, with a violation of the
laws or cusoms of war recognized by Article 3 and Article 7, paragraph 1, of the Statute and
Artide 3(1)(@ (murder) of the Geneva Conventions and with a crime againgt humanity
recognized by Article 5(@ (murder) and Article 7, paragraph 1, of the Statute. These three
counts are thus concerned with the dleged desths of Fikret Haramba{i}, Emir Karaba{i},
Jasmin Hrni} and Enver Ali} which it is sad resulted from the assaults upon them described

in paragraph 6.

196, Counts 8 and 9 charge the accused by reason of his participation in the acts aleged
with grave breaches of the Gereva Conventions recognized by Artides 2(b) (torture or
inhuman treatment) and 2(c) (wilfully causng great suffering or serious injury to body and
hedth) and Article 7, paragraph 1, of the Statute.  Count 10 then charges the accused with a
violaion of the laws or customs of war recognized by Artice 3 and Article 7, paragraph 1, of
the Statute and Articde 3(1)(@ (crud trestment) of the Geneva Conventions. Count 11
charges the accused with a crime againg humanity recognized by Article 5(i) (inhumane &ts)
and Article 7, paragraph 1, of the Statute.

197. There is a condderable body of evidence regarding these events from witnesses who
were prisoners in the hangar building a the time, incduding one known as Witness H, who
was forced to take an active pat in the attack on the victim Fkret Haamba{i}. The
Prosecution dtated thet it was unable to secure the presence of another former prisoner, known
as G, to give evidence, he being the other forced participant in that attack.

198 From that body of evidence before the Trid Chamber it can be concluded that beetings
of the five named prisoners and of Senad Mudimovi} did take place in the hangar, that G and
Witness H were compelled to and did teke part in the sexud assault on Fikret Harambe{i} as
dleged and that G was compdled sexudly to mutilate him by biting off one of his tedides It
can adso be concluded from the evidence of Armin Kenjar, who wrote the date of the
occurrence on the wal of his room, that dl these events occurred on 18 June1992. These
eight victims were dl Mudims. A photograph of the hangar (Prosecution Exhibit 267) and of
the inscription on the wal (Prosecution Exhibit 259) are atached to the Opinion and
Judgment in Annex F.
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19,  Theevidencefdlsinto four diginct groups.

20. Chronologicdly, the firg concerns the severe beeting of Emir Beganovi}, who was
himsdf a witness. After the Serb assumption of power in Prijedor he had been arrested and
taken to the Omarska prison camp where, after some 10 days outdoors on the pisa and two
days in the white house, he was placed in a room in the hangar. Apart from what he describes
as routine beatings and mdtreatment, he was three times beaten individudly. The third of

these occasons is that referred to in paragrgph 6 of the Indictment. Emir Beganovi} was
cdled out from an updars room in the hangar, made to go onto the hangar floor, being besaten
as he went, and there for up to hadf an hour was kicked and beaten by a group of soldiers
amed with metd rods and metd cables Then he was suspended upsde down from an
overhead gantry for some minutes until his feet did free and he fel to the floor; he was then
besten again and told to return to his room, where he fanted. As a result of this and his
earlier beatings Emir Beganovi} suffered head fractures, a wasted hand which he cannot use,
an injured spine and damage to one leg and to his kidneys.

2L The second body of evidence is that of Semad Mudimovi} concerning the bestings
which he received. He had dready been much beaten and on the same day as these other
incidents he was cdled out of his room in the hangar, beaten as he went down the dairs to the
hangar floor and met by a group who beat him severdy, tied him to a large tyre bigger than
himsdf and there beat and kicked him into unconsciousness When he regained
consciousness he was on his knees and a man was holding a knife to his throat and
threetening to cut it but was told to “leave him for the end’. That man then made to cut off
his er but indeed dabbed him twice in his shoulder. He was then beaten again into
unconsciousness and when he came to found himsdf hanging upsde down suspended from
the hangar roof, in which postion he was again beaten and kicked until he fainted. When he
came to again he was lying on the floor, was beaten again, fainted yet again, came to once
more and this time found himsdf lying in an ingpection pit let into the hangar floor. He was
taken out of the pit and dlowed to return © his room in the hangar. He had suffered knife
wounds to his right shoulder, knife cuts dong his ams and feet, bruisng, head pains and a
broken jaw.
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22 The third body of evidence rdates to the attack on Emir Karaba{i}, Jasmin Hrni} and
Enver Ali}. These prisoners were cdled out by name from their rooms in the hangar building,
Emir Karaba{i} fird. Emir Karaba{i} came onto the hangar floor aready covered in bruises
from an earlier beating. Jasmin Hrni} was cdled out next and came out orto the hangar floor;
he too had been badly besten. He was followed by Enver Ali} who, having dreedy been
much beaten, only responded to the cdl when his father, Mehmed Ali}, a fdlow prisoner,
being forced to look for him, brought him out.

28  Many former prisoners gave evidence of these three men being cdled out and of
sounds of beeting and of cries of pain afterwards coming from the open area of the hangar.
Emir Karaba{i} was seen there by Mehmed Ali}, who tedified that he saw him gtting
beeding on a table having been dashed with knives and having water poured over him. A
little later Witness H saw the body of Emir Karaba{i} lying on the hangar floor.

204 Jasmin Hrni} was seen by witnesses being struck as he entered the hangar floor. Later
the prisoner Senad Mudimovi}, who had been beaten, had fainted and had then recovered
consciousness, saw a fdlow prisoner whom his attacker addressed as “Jasko”, Jasmin Hrni}'s
nickname, being dashed with a knife and having black liquid poured over him.  Another
witness, Haid Mujkanovi}, saw Jasmin Hrni} being besten with an iron bar and fdling to the
floor. Both Emir Karaba{i} and Jesmin Hrni} were dso seen being beaten on the hangar floor
by the witness Armin Muj~i}.

26, There was no eyewitness to the mistreetment of Enver Ali} but Witness H, when
sdected a random, together with G, and ordered onto the hangar floor, after seeing the body
of Emir Karaba{i}, saw the bodies of Jasmin Hrni} and Enver Ali} lying on the concrete floor
besde a long ingpection pit with oil and water in it let into the floor. He was ordered by a
man in uniform to pick up Enver Ali}’s body but Enver Ali}, who proved to be dill dive
ressed. Then the man put his foot on Jasmin Hrni}'s neck, turned Jasmin Hrni}'s head to
and fro and ordered G and Witness H to take a foot each and pull the inert body of Jasmin
Hrni} about the hangar floor. This they were made to repeat a number of times, being made
to do press-ups in between. That concludes the evidence reating to Emir Karaba{i}, Jasmin
Hrni} and Enver Ali}, none of whom has been seen or heard of since.
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26. The fouth and last body of evidence reding to this paragrgph of the Indictment
concerns Fikret Haramba{i} and chrondogicdly falows immediately after the attacks on the
above three victims. Aftr G and Witness H had been forced to pull Jesmin Hrni}'s body
about the hangar floor they were ordered to jump down into the ingpection pit, then Fikret
Haramba{i}, who was neked and bloody from begting, was made to jump into the pit with
them and Witness H was ordered to lick his naked bottom and G to suck his penis and then to
bite his testides Meanwhile a group of men in uniform stood around the ingpection pit
watching and shouting to bite harder. All three were then made to get out of the pit onto the
hangar floor and Witness H was threatened with a knife that both his eyes would be cut out if
he did not hold Fikret Haramba{i}’'s mouth closed to prevent him from screaming; G was then
mede to lie between the naked Fikret Haramba{i}'s legs and, while the latter sruggled, hit and
bite his genitds. G then hit off one of Fikret Haramba{i}' s tedticles and spat it out and was
told he was free to leave. Witness H was ordered to drag Fikret Haamba{i} to a nearby table,
where he then stood besde him and was then ordered to return to his room, which he did.
Fikret Haramba{i} has not been seen or heard of since.

2. TheRole, if any, of the Accused

27. As to the firg of these four incidents, the atack upon Emir Beganovi}, it has dready
been aufficiently described.  Knowledge of the role of the accused comes from the evidence
of Emir Beganovi} himsdf. He says that he was cdled out by a man known to him as
Dragan, who had previoudy beaten him and who began to beat him again, taking him onto the
hangar floor where a group of men in a variety of military uniforms were waiting. They
began to beat and kick him and he recognized the accused as one of that group who took an
active pat in hitting him. He was pogtive in his recognition of the accused whom he had
known in the pagt, dthough he was no friend of his The witness was dreedy severdy injured
when he was cdled out, suffering, amongst other injuries, from wounds to his head which
were roughly bandaged but he inggs that he was quite capable of clear recognition of the
accused.

28 The second of these incidents concerns Senad Mudimovi}. The attacks on him have
dready been described. He describes in his evidence the role of the accused whom he had not
met previoudy but whom other prisoners in Omarska had pointed out to him as being Dule
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Tadi}. As mentioned in detal later in this Opinion and Judgment, Senad Mudimovi} haed,
before giving his evidence, identified the accused in a photospread procedure and that
identification has been accepted as relidble by the Trid Chamber. Senad Mudimovi} sad in
his evidence that during much of the attack on him he could not identify his atackers but was
able to identify the accused as kicking him very severdy when tied to the large tyre and as
being the person who menaced him with a knife, threstened to cut his throat and to cut off his
ear and who in fact did stab him twice in the shoulder.

20. Concerning the third of these incidents, in which Emir Karaba{i}, Jsmin Hmi} and
Enver Ali} were the victims, the Prosecution tendered a large number of witnesses, Mudim
prisoners in Omarska, mogt of whom knew the accused wdl from long prior acquaintance
with him, sometimes from childhood, in the town of Kozarac.

210 Nine witnesses incduding Senad Mudimovi}, in addition to Emir Beganovi}, the
subject of the firgt incident, spesk of seeing the accused at the Omarska camp on the day of
the cdlingout and beeting of the three prisoners, Emir Karaba{i}, Jesmin Hrni} and Enver
Ali}, an event which, as dready mentioned, evidence places as taking place on 18 June 1992.

211 If the evidence of these nine witnesses is treated chronologicadly it involves the
accused as being seen in the Omarska camp on that day by the following witnesses by
Mehmed Ali} on his way to and from lunch, the accused being outsde the hangar on one Sde
of the pista and wearing a camouflage uniform and then, later on the same day, when fe had
been ordered from his room in the hangar to go and find his son Enver Ali}, he again saw the
accused, one of a group of three atacking Emir Karaba{i} on the hangar floor; by Armin
Muj~i}, as the accused entered the hangar with a group wearing camouflage uniforms and
who were not camp guards but came from outsde the camp; by Armin Kenjar, the accused
being on the floor of the hangar, wearing a camouflage uniform, some time before the cdling-
out of the victims, by Muharem Beg{i}, the accused being actudly engaged in cdling out
Jasmin Hrni}, tdling him to come out or others in the room would be killed; by Ferid Muj~i},
who saw the accused in camouflage uniform danding behind a guard who had opened the
door of his room in the hangar and was cdling ait Emir Karaba{i}; by Emsud Vdi}, who dso
saw the accused momentarily in the doorway of his room when Jasmin Hrni} was caled out,
the accused wearing a camouflage uniform; by Hdid Mujkanovi} a the time of the beating of
the three, the accused danding on the floor of the hangar but not beng involved in the
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bedting; by Elvir Grozdan} who, having seen the accused in the morning when he was
accoded and briefly quettioned by the accused on the floor of the hangar, the accused
wearing camouflage uniform, saw the accused again, some time later and a a distance, while
the accused was begting unidentified prisoners on the hangar floor; and by Senad Mudimovi},
when the accused together with others repeatedly assaulted him on the hangar floor and the
accused threatened him with aknife and stabbed him.

212 It is necessary to examine more closdy the evidence of these nine withesses, taking
each in turn in chronologica order of sghting of the accused.

213 Mehmed Ali}, the father of the victim Enver Ali}, says that on the day of the cdling-
out and beating of the three he saw the accused some distance away across the piga dtting on
a char with guards around him while he, Mehmed Ali}, was running from the hangar to
where the prisoners were fed. He was being made to hurry with his head bowed while guards
watched and he was frightened that if he moved his head he would be besten but he gave a
glance “very quickly” and says that he recognized the accused, whom he dready knew by
sght. Later that day, when going to collect his son, he saw Emir Karaba{i} dtting on a teble
“his feet dangling and | saw he was bloody . . . | saw him being cut dl over with a knife and
there were three soldiers to the right of him”. When asked if he made an effort to see who
those soldiers were, he sad that he could not see “But | do know that Dule Tadi} was there
and who ese | do not know.”

214, Armin Muj~i} placed the accused as being in the hangar when the three were caled
out and beaten. He knew te accused well. Suffering from dysentery, he was dlowed to st
on a box on the hangar floor near the lavatory. When the guards warned him that “the
coloured ones are coming’, meaning the gredly feared vistors from outsde wearing
camouflage uniforms, he began to run in fear towards the door leading to the dars and to his
upstairs room. He glanced back to see if he was being overtaken by those ariving and saw,
and in a brief glance recognized, the accused as one of a group in camouflage uniform, the
accused wearing sunglasses and a cgp with a white eagle, a Serbian emblem; he done
describes the accused in this way. He was not able, due to the crowd of prisoners, to make his
way updars but watched part of wha happened on the hangar floor from insde a glass door
a the foot of the stairs.  Soon afterwards Emir Karaba{i} and Jasmin Hrni} were caled out
and began to be beaten by the group that had arived and later Enver Ali} was brought out.
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The witness was ill there downstairs when G and Witness H, who were near him, were
ordered out to ded with their bodies.

215,  Muharem B€i} dso knew the accused well. The victim Jasmin Hrni} was with him
in the same room and when he did not respond to the cals for him the accused, whose voice
he recognized, cdled through the dosed door of the room for Jesmin Hrni} to come out,
threatening to kill dl in the room. At tha Jasmin Hrni} stood up, opened the door for the first
time and went out, whereupon the accused cursed and struck him. It was when Jasmin Hrni}
opened the door thet the witness saw the accused standing outsde. He did not see any guard
with him.

216.  This evidence conflicts with the account of other witnesses, thus Armin Kenjar, who
was in the same room, and who says that he had seen the accused earlier waking on the
hangar floor, says that after Jasmin Hrni} weas cdled for, initidly and migakenly as Asko
Hrni}, the door was opened by an unidentified individud, not being the accused, to whom
Hrni} sad: “This is Jasmin Hmi} here, there is no Asko Hrni}’, to which the man who
opened the door sad: “It is you we need’. It dso conflicts with that of Elvir Grozdani} who
knew the accused well, had been outsde on the hangar floor and was returning to his room
when Jasmin Hrni} was cdled out through the open door of that room by a militay
policeman, not the accused. He saw Jasmin Hrni} come out and be asked by that military
policeman: “Why didn't you respond right away? to which Jasmin Hrni} replied: “1 did not
know thet you were cdling me out”, whereupon the policeman dgpped him. Elvir Grozdani}
was obliged to wak past the two of them in order to get into the room; he does not remember
any third person being present a the time.

217.  The witness Hdid Mujkanovi} saw Jasmin Hrni} pass on the outside of the glass door
besde which he was gtting when Jasmin Hrni} findly responded to the cdl for him and

described him as being escorted only by a guard, who hit Jesmin Hrni} as they passed the
door. His evidence is to this extent therefore consstent with the account of Jasmin Hrni}'s

cdlingout as given by Armin Kenjar and Elvir Grozdani}, rather than with Muharem B€{i}' s

verson.

218 Only the evidence of Emsud Vedi} about the cdling-out of Jasmin Hrni} is a dl in
accord with that of Muharem B€{i} snce he describes the accused a the door of Jasmin
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Hrni}'s room. However, unlike Muharem Be{i}, he spesks of the accused, after a guard had
opened the door, as sanding in the open doorway for some ime looking over the prisoners, of
Jasmin Hri}'s name then being cdled, to which Jassmin Hrni} did not respond, of the door
then being partly dosed and some short time later of Jasmin Hrni} being caled again and this
time making his way to the door which was then fully opened and through which the witness,
while not sure, believes that he glimpsed the accused.

219,  Armin Kenja’s dghting of the accused has dready been mentioned; the accused was
done, was wearing a camouflage uniform and was waking from a door of the hangar towards
him.  As soon as the witness, who had been going towards the lavatory, saw him he turned
and ran back to his room. As mentioned above, Armin Kenjar does not dtribute the caling-
out of Jasmin Hrni} to the accused.

20. Feid Muj~i} was a the time housed in a room downdairs in the hangar building and
describes how Emir Karaba{i} was taken out of that room by a guard, with the accused
ganding behind him. He gives a detailed account of what had been Emir Karaba{i}'s podtion
in the room, dtting on a metd table to the left from the door next to the wall, and closer to the
corner in the back of the room. He dso describes Jasmin Hrni}'s pogtion in that same room,
gtting with Emir Karaba{i}, and how Jasmin Hrni} was subsequently cdled out. However,
other witnesses describe the cdling-out of Emir Karaba{i} quite differently. Hussein Hodz},
a Prosecution witness but not one of these nine witnesses, describes Emir Karaba{i}, when he
was cdled out, as beng close to him in a room updairs, not downdairs, which they shared,
Emir Karaba{i} being “to the Ieft, the third person from me’ in that room whereas Jasmin
Hrni} was in a room downdgars. The cdling-out of Emir Karaba{i} was by someone shouting
his name from downgairs, whereupon Emir Karaba{i}, according to this witness, crossed to a
window that looked down onto the hangar floor, turned back with an expresson of fear on his
face and said: “Dule has arived, | am finished”, and then went downdairs n answer to the
cdl for him. Other witneses Hdid Mujkanovi} and Armin Kenjar, dso spesk of Emir
Karaba{i} as housed upgairs and as being cdled out from there, whally incondstent with the
evidence of Ferid Muj~i}.

21. Emsud Vdi}’s evidence and its only patid agreement with that of Muharem Be{i}
and its conflict with that of Armin Kenjar, Elvir Grozdani} and Hdid Mujkanovi} has aready
been discussed.
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22 Hdid Mukanovi}, after describing the cdlingout of the three victims ad of G and
Witness H, spesks of seeing the accused, whom he knew wel, on the floor of the hangar

while prisoners were being besten, firg dtting on a tyre and later near one of the ingpection

pits with other soldiers, a group of some seven to ten soldiers. He himsdf was crouching
besde a glass door a the foot of the dairs leading into the hangar floor with his hands over
his face so that the guards would not think that he was watching what was happening. He
nevertheess did see the beating of Jasmin Hrni} with an iron bar, dreedy referred to, G
emerging from the ingpection pit covered in ol and a man being hedd down by the hands
while G was ordered to hite the man's genitds, laer he saw G with his mouth full and “dl
bloody with oI’ and someone being made to eat a live pigeon. He dso saw Jasmin Hrni}
being besten and fdling, “as he fdl he was showing no dgns of lifeé’, and soldiers on the
hangar floor were behaving as if they were supporting a team a a footbal match. He did not
see the accused teking any active part in what happened on the hangar floor. However, one of
the two occasions on which, while crouching besde the glass door, he saw the accused on the
hangar floor was a the time of the incident involving G emerging from the ingpection pit and
having sexudly to assault a man. Hdid Mujkanovi} did not associate that assault with Fikret
Haramba{i} but rather with one or other of the three earlier victims. However, it is clear that
it was with Fikret Haramba{i} and he done that G was concerned at the time of the ingpection
pit incdent. Accordingly, this witnesss dghting of the accused on the hangar floor on this
occason is evidence tha the accused was there when Fikret Haramba{i} was attacked and
sexudly assaulted.  In this witness's evidence there is some confusion as to the sequence of
events.  The pigeon episode, which he seems to place after G and Witness H had been on the
hangar floor and in the ingpection pit, gopears in fact, according to Witness H’'s evidence, to
have occurred before G and Witness H were caled onto the floor; smilarly, his account
seems to place too late in sequence the beating of Jasmin Hrni} and his fdling to the hangar

floor.

223 Elvir Grozdani}Y's evidence has dreedy been discussed in part. He describes
encountering the accused, whom he knew and with whom he had had an argument in Kozarac
before the war, on the floor of the hangar on the morning of the atack on the three victims,
when the accused questioned him and he successfully denied that he was Elvir Grozdani}
from Kozarac. Then laer that day he was with a guard, who was a close friend of his, on the
hangar floor and as he waked from there to the lavatories he says that he saw the accused
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some 20 or 30 metres away begting a prismer. He hid in a cubicle of the lavatories for some
time while hearing blows and screams and when his friend came and told him it was safe to
leave he waked past two gpparently dead bodies lying in the washroom which he could not
identify. As he waked onto the hangar floor he recognized the accused, whose back was
turned to him, some 20 metres away waking away from him out of the hangar with a bloody
iron gtick in his hand. It was then, as he waked towards his room dong the hangar floor, that
he saw Jasmin Hrni} being cdled out and passed him to enter the room from which Jesmin
Hrni} had been called.

224. It seems clear that Jasmin Hrni} was called out after Emir Karaba{i} and before Enver
Ali} and that the incident involving Fkret Haramba{i} and G and Witness H occurred later;
dso that, as mentioned below, Witness H saw the body of Emir Karaba{i} lying on the hangar
floor. The chronology accordingly suggests thet the two bodies which Elvir Grozdani} says
he saw could not have been those of any of the three victims or of the victim Fikret
Haramba{i}. This witness was crossexamined about a prior statement he had made to police
in which he had named the accused but had not mentioned him as being seen begting anyone
and in which he sad tha he thought the two bodies he saw in the washroom were those of
Emir Karaba{i} and of Fikret Haramba{i}. In that statement he aso spoke of recognisng G in
a tdevison film and of beng told by G of G's pat in the atack upon the victim Fkret
Haramba{i} and in it he gave a somewhat different description of his earlier encounter that
morning with the accused to that which he gave in his evidencer The witness denied seeing
such a film or spesking to G and attributed dl errors and omissions in that prior statement to
poor interpretation of hisinterview with police.

25, Senad Mudimovi} is a witness who, as dready described, was much besten during his

time in Omarska. He saw the accused for the first time when, in the Omarska camp, other

prisoners had pointed out to him a man whom they sad was Dule Tadi}. Later, in the course
of the violent attack on him described earlier and which occurred on the same afternoon as the
other attacks dedt with in this paragreph of the Indictment, the witness while on the hangar
floor, heard another prisoner being addressed by an unseen quedtioner as Jasko and being
asked what he had been doing a Benkovac. To tha the prisoner replied: “I do not know, |
have done nothing, Dule, cross my heart, | know nothing.” The witness then saw that same
prisoner being cut by the accused with a knife, “diced as if once one dices chops’, and
having black liquid, probebly oil, poured over him. At tha point this witness then logt
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consciousness  Not only was “Jasko” the prisoner Jasmin Hrni}'s nickname, but after the
atack on Kozarac Jasmin Hrni} had been apprehended in the mountains a Benkovec. As
previoudy mentioned, Senad Muslimovi} had identified the accused in a photospread
procedure; dso it had been with a knife that the accused had threstened Senad Mudimovi}
and ultimatdly stabbed him in the shoulder.

226. This concludes the evidence of the nine witnesses who spoke of the accused being
involved in the third incident, being the atacks upon Emir Karaba{i}, Jasmin Hrni} and Enver
Ali}.

227, Witness H says that he did not see the accused, whom he knew well, in the Omarska
canp ether on the day of the attack or a dl. He gave a comprehensve account of the
cdlingout of Emir Karaba{i}, Jsmin Hm} and Enver Ali}, of Jasmin Hrni}'s dday in
responding to the cdl for him and of Enver Ali}'s father, Mehmed, being made to search for
and bring out Enver Ali}. Witness H was gtting on the floor in the same room as Hdid
Mujkanovi} a the foot of the dairs leading from the upper storey of the hangar and close to
the glass door leading onto the hangar floor. From this pogtion he heard a close quarters the
sound of the beetings and the cries of victims, his proximity to the glass door leading to the
hangar floor being the reason why he and G were later cdled out, as the nearest available
prisoners, to ded with the bodies of the three. He saw and described various men involved in
the entire incident and gave a clear account, earlier described, of dl that he was made to do on
the hangar floor. However, he kept his gaze “mosily downwards’ because of fear. On his
return to his room &fter the incident with Fikret Haramba{i} he was asked by other prisoners
whether the accused was involved in what had happened: “They asked me if it was Dule” He
did not know why they should ask him specificdly about the accused. This witness's
evidence, dthough the only witness actively involved in the atack on the three victims and on
Fikret Haramba{i}, cannot be trested as conclusve of the accused's absence from the events
on the hangar floor since the witness for good reasons of persond safety, did not teke the
opportunity to look around him when on the hangar floor and identify in detail those he could

recognize.

228, The fourth incident concerns the atack upon Fikret Haramba{i} which has areedy
been described in sufficient detall in referring to the evidence of Witness H.  Except to the

extent that witnesses gpesk of the accused being present on the hangar floor in the afternoon
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of 18June 1992, there is no evidence to connect the accused with this incident, of which

Witness H is the only witness and who describes it in detall but whose evidence does not
involve the accused in it.

3 The Casefor the Defence

229, On the part of the accused his defence to the counts in paragraph 6 of the Indictment is
exclusvely by way of dibi. He says that he never visted the Omarska camp and tha on
18 June 1992, when the three incidents occurred, he was living in Prijedor and working as a
traffic policeman. However, as will be discussed in detal in the examinaion of the accused's
dibi evidence, even for the period of the accused’'s employment as a traffic policeman a the
Orlova checkpoint it provides no conclusive dibi. Thus the Trid Chamber does not accept
the accused's account of his wheregbouts from 15 June to 17 June 1992. In any event on
18 June 1992 the accused's shift a the checkpoint did not begin until 9 pm. and the evidence
regarding the incidents referred to in this paragraph of the Indictment place them as occurring
on the afternoon of 18June thus Senad Mudimovi} described the attack on him as occurring
late in the afternoon, as did Emir Beganovi} who sad that he was cdled out around 6p.m.
and that his beating lasted for between twenty minutes and hadf an hour. Armin Kenjar in his
testimony placed the attack on Jesmin Hrni} and Emir Karaba{i} as having ended around
6 p.m. and Muharem Be{i} describes the arriva of the accused in the hangar as being between
4pm. and 5pm. Other witnesses smply describe the caling-out of the three victims as
happening in the afternoon.  Accordingly, for the incidents dleged in paragrgph 6, the
accused' s checkpoint duty affords no dibi.

230. Not only does the accused's checkpoint duty provide no dibi for the afternoon of
18 June 1992 but his wife had left him to return by train to Banja Luka “sometime during the
day” of 18 June and no other Defence witness could assign 18 June as a date when the
accused was in his or her company. Accordingly, there remains only the accused's denid of
ever having vigted the Omarska camp, let done having participated in the acts dleged againgt
him.

4, Findings of Fact
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23l The Defence has in argument, submitted the Prosecution evidence under paragraph 6
to substantial criticism. It asserts that the evidence of Prosecution witnesses can be seen to be
unrdiable in thar identification of the accused as being a dl involved in those incidents and
that his purported involvement is due both to their acceptance of a rumour that the accused
was present in the camp on that day and to their subsequent reconstruction of events to fit that
rumour. In particuler it is sad that the accused has been introduced into the evidence of these
witneses as a result of the incident of sexud assault upon Fikret Haramba{i} having achieved
great notoriety. In consequence it came to be much taked about and, conscioudy or
unconscioudy, the truth has been digorted. This process of digtortion may, it is sad, have
begun when G returned to his room from the hangar floor in a highly emotiond date. By the
time Witness H returned, there were those who dready asked him whether the accused,
naming him, was involved in the sexud mutilation, his denid of having seen the accused not
being enough to sop a rumour that the accused had been involved; this it is sad, hes tanted

the witnesses' evidence.

22 Two specific points ae made in support of this submisson of generd unrdiability of
the evidence, in addition to rdiance on the severd inconsstencies occurring in the various
accounts given by the witnesses. The firg of these points is the fact that it would seem, from
severd accounts of the callingout from his room of Jesmin Hrni}, that he was cdled for as
“Asko Hrni}’. It is sad tha this dearly disassociaes the accused, who knew Jasmin Hrni}
wdl, from the cdling-out snce he would not concavably have made such a migake himsdf
and would have promptly corrected it if he were present and it had been made by another.
However, the evidence is that the nickname of Jasmin Hrni} was Jasko. The second point is
the way in which a number of witnesses in ther evidence assumed that the victims of the
sexud attack were Emir Karaba{i}, Jasmin Hrni} and Enver Ali} wheress in fact the evidence
of Witness H makes it plan that it was only Fkret Haramba{i} who was thus attacked,
WitnessH and G being made the unwilling agents of that attack.

2. Apat from these two generd points, the accounts of events by some Prosecution
witnesses contain notable inconsgencies.  Some of them have dready been noted: the
differing accounts of the cdling-out of Jasmin Hmi} and whether the accused played any part
in that episode; where Emir Karaba{i} was housad in the hangar building before being cdled
out; incongstency between the prior statements of some witnesses and their evidence as given
before this Trid Chamber; perhaps most sgnificant, and not drictly any inconsgency, is the
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falure of Witness H to see the accused a dl during his direct involvement with the three
victims and with Fikret Haramba{i}, a matter on which, however, a brief comment has aready
been made. Some of these necessarily cast some doubt upon the accuracy of recollection of
catan of the Prosecution witnesses, particularly regarding the precise sequence of events
This is, perhagps not surprisng having regard to the conditions to which prisoners were
subjected in the Omarska camp: the fear in which prisoners congantly lived, the especidly
terrifying conditions exiting on 18Jne1992 in the hangar building, the physcd
mistreatment and near-darvation to which they were subject and the lgpse of time, involving
grass disruption of therr lives, Snce the events of which they spesk.

23 Giving full weight to these Defence submissions there is neverthdess, opposed to the
accued's denid of any part in these three incidents the subject of paragrgph 6, much evdence
from many witnesses of the accused having been seen by them in the Omarska camp on
18June 1992 and on other occasions, evidence which the Trid Chamber accepts as truthful.
Once it is accepted that the accused is untruthful in his denid of ever having visted Omarska,
the Defence case is placed in jeopardy. However, it remains, as ever, for this Trid Chamber
to determine whether, notwithstanding the criticism of the Prosecution evidence made by the
Defence, it is satisfied beyond reasonable doult of the guilt of the accused of esch of the
detailed acts dleged in paragraph 6.

2%, This Trid Chamber is satisfied beyond reasonable doubt that the accused was one of a
group of men who severdy best Emir Beganovi} and dso Senad Mudimovi}. It accepts their
evidence of having been brutaly beaten and kicked on the hangar floor by that group and of
ther identification of the accused as teking an active pat in that kicking and beeting and, in
the cae of Senad Mudimovi}, of the accused thregening him with a knife and then sabbing

him.

2%. This Trid Chamber is further so satisfied from the evidence of Mehmed Ali}, Armin
Muj~i}, Armin Kenjar, Haid Mujkanovi} and Senad Mudimovi} that the accused was present
on the hangar floor when the three victims, Emir Karaba{i}, Jsmin Hri} and Enver Ali},
were cdled out and atacked. It is further so satisfied from the evidence of Senad Mudimovi}
that the accused attacked Jasmin Hrni} with a knife on the hangar floor and severdy cut him,
from the evidence of Mehmed Ali} and Armin Muj~i} that the accused took part in the attack
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upon and the beeting of Emir Karaba{i}, and from that of Armin Mujc} that the accused took
part in the beating of Jasmin Hrnic.

237.  This Trid Chamber is satisfied beyond reasonable doubt from the evidence of Hdid
Mujkanovi} that the accused was present on the hangar floor on the occason of the assault
upon and sexud mutilation of Fkret Haramba{i} but is not stisfied that he took any active
part in thet assault and mutilation.

238 As to the dleged desths of Fikret Haramba{i}, Emir Karaba{i}, Jsmin Hmi} and
Enver Ali}, there is much evidence of screams and cries of pain after dl these later three
were cdled out onto the hangar floor. However, the Prosecution faled to dicit cler and
definitive evidence from witnesses about the condition of the four prisoners after they hed
been assaulted, let done that they died or that desth resulted from the assault upon them. In
the case of Enver Ali} there is no eyewitness tetimony as to his beeting, only evidence that
later he was seen lying on the hangar floor and, when a witness tried to pick him up, he
dipped from his gragp, was fighting back and was dearly dive. Of Fikret Haramba{i} the
Trial Chamber knows that in the attack on him he suffered a severe injury, his tegticle having
been bitten off, but the sole witness to tedtify to his subsequent condition dates only thet,
having dragged him to a table in the hangar and dood besde him, Fkret Haramba{i} then
aked him for water. Of Emir Karaba{i}, a witness tedtified that he was beaten, but no
evidence was offered about the detalls of that beeting. Another witness saw him being cut
and bloody, but only from a flegting glance as a guard hurried him ped, a knife a his throat.
Ancther witness saw, as he entered the hangar, a pool of blood and then saw the body, as he
characterized it, of Emir Karaba{i} on the floor but it is not clear whether Emir Karaba{i} was
lying in that pool of blood ar whether the witness firs saw the blood and then moved on and
saw Emir Karaba{i} on the floor; that witness was not asked whether or not Emir Karaba{i}
was dead, and no further detals regarding his condition were dicited. It was about the
condtion of Jasmin Hrni} after he was beaten that the Trid Chamber received the most
evidence. He had been beaten with an iron bar, a black liquid had been poured over him, and
he had been “diced as if once one dices chops’. Then, when lying on the hangar floor,
Jasmin Hrni} “showed no signs of lifé’, according to one witness.  Another witness was asked
directly by the Prosecution if Jasmin Hrni} was dead after the assault on him and answered
“mogt likdy”; a guard had put a foot on Jasmin Hmi}'s neck and turned his head backwards
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and forwards and then ordered felow prisoners to drag his body to and fro across the floor,
which they did. Thatisdl that isknown of the condition of Jasmin Hrni} after the assaullt.

2%0. A witness spoke of subsequently hearing the sound of the engine of the truck that was
used a the camp to bring in food and teke away bodies and of then hearing a ot in the
digance and dated that: “I believe one of them was dive, and therefore was finished up.”
Even assuming the witness to be correct in his assumption, there is nether evidence of who
fired the shot nor which one, if any, of the four was shot. It is clear that none of the four
prisoners returned to their room in the hangar and it may be that these prisoners are in fact
dead but there is no condusive evidence of that, dthough there was poignant testimony from
Mehmed Ali}, the father of Enver Ali}, that: “Never again, from tha day, never agan’, hes
he seen his son. Certainly it seemed to be the generd practice a the camp to return to their
rooms prisoners who had been besten and survived and to remove from the camp the bodies
of those who were dead or gave that gppearance; none of the four prisoners have been seen
again.

240. The Trid Chamber is cognisant of the fact that during the conflict there were
widespread beetings and killings and indifferent, cardess and even cdlous trestment of the
dead. Dead prisoners were buried in makeshift graves and hegps of bodies were not
infrequently to be seen in the gounds of the camps. Since these were not times of normalcy,
it is ingppropricie to gpply rules of some nationd sysems that require the production of a
body as proof to desth. However, there must be evidence to link injuries received to a
resulting death. This the Prosecution has failed to do. Although the Defence has not raised
this particular inadequecy of proof, it is incumbent upon the Trid Chamber to do so. When
there is more than one concluson reasonably open on the evidence it is not for this Trid
Chamber to draw the concluson least favourable to the accused, which is what the Trid
Chamber would be required to do in finding that any of the four prisoners died as a result of
ther injuries or, indeed, that they are in fact dead.

241 For these reasons the Triad Chamber finds that the Prosecution hes faled to establish
beyond reasonable doubt that any of these four prisoners died from injuries received in the
assaults made on them in the hangar, as dleged in Counts 5, 6 and 7 contained in paragraph 6
of the Indictment.
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242 The Trid Chamber finds beyond reasonable doubt, as charged in the Indictment, thet
the accused was pat of the group that best Emir Beganovi}, Senad Mudimovi}, Emir
Karaba{ic and Jasmin Hrni}. The Trid Chamber finds beyond ressonable doubt that the
accused was present when Enver Ali} was besten and Fikret Haramba{i} atacked. The Trid
Chamber is stiffied that these acts occurred within the context of the armed conflict; it will
be necessary in the Legd Findings section of the Opinion and Judgment to consder the effect
of Artice 7, paragraph 1, of the Statute to determine whether the accused's culpability has
been established beyond reasonable doulbt.

243 In the case of the acts found to have been committed by the accused involving Emir
Beganovi} and Senad Mudimovi}, they involved, because of their nature and consequences,
and on any meaning of the words, acts that caused serious injury and grest suffering to the
victims and which are described in Counts 8, 9, 10 and 11 respectively as “torture or inhuman
trestment”, “wilfully causng great suffering or serious injury to body and hedth”, “crud
treetment” and “inhumane acts’.  Likewise, in the cases of Fikret Haramba{i}, Emir
Karaba{i}, Jamin Hrni} ad Enver Ali}, the acts which the accused committed or was
otherwise associated with, because of ther naure and consequences, involved inhuman
trestment, wilfully causng great suffering or serious injury to body and hedth, crud

treatment and inhumane acts.

244, What remans for condderation, however, is whether the dements of “inhuman
trestment’, “wilfully causng grest suffering or serious injury to body and hedth”, “crud
treetment” and “inhumane acts’ as charged in Counts 8, 9, 10 and 11 respectively, have been
met. This will be conddered in later paragraphs of this Opinion and Judgment when legd
findings are made.

B. Paragraph 10 of the Indictment
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1 The Events Alleged

245.  This paragraph relaes to an incident aleged to have taken place at the Omarska camp.
It reads asfollows:

About 8 July 1992, in the building known as the “white houss” a group of
pasons from outdde the camp, induding Du{ko TADI], cdled prisoners
individudly from one room in the “whte house’ to another, where they were
beaten. After a number of prisoners were caled out, Hase ICI] was taken
into the room, where members of the group, including Du{ko TADI], beat
and kicked him until he was unconscious.
It is then dleged that by his participation in these acts the accused committed offences

charged in three counts.

246. Count 21 of the Indictment charges that by his participation in these acts the accused
committed a grave breach recognized by Artide 2(c) (wilfully causng greast suffering or
serious injury to body or hedth) and Artide 7, paragraph 1, of the Statute.  In Count 22 of the
Indictment it is charged that by his participation in these acts the accused committed a
violaion of the laws or customs of war recognized by Article 3 and Article 7, paragraph 1, of
the Statute and Artide 3(1)(a) (crud treatment) of the Geneva Conventions. In Count 23 of
the Indictment it is charged that by his participation in these acts the accused committed a
crime againg humanity recagnized by Artide 5(i) (inhumane acts) and Article 7, paragraph 1,
of the Statute.

247.  Hase Ici} and Armin Kenjar tedtified for the Prosecution regarding paragraph 10 of the
[ndictment.

248. On 14 June 1992 Hase Ici}, who is a Mudim, was taken by persons he identified as
Serb forces from Trnopolje to the Keraterm camp. He remained there until 7 or 8 July 1992
when he was tranferred to the Omarska camp. He arrived a2 Omarska with a group of about
40 to 50 Mudims and Croats, was teken off the bus and was sent to the white house. On the
way, he and other prisoners were beaten as they were forced to run through a cordon of
guards who were dressed in civilian clothes or police uniforms. That day he was taken for
interrogation, a datement that he had given while at Keraterm was read to him, and he was
asked if he had anything to add. He was returned to the white house the same day and was
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placed in another room with other prisoners who were dl ordered to lie on their somachs
with thar arms sretched over their heads with three fingers together in the fashion that Serbs
pray. If their fingers were not in the correct pogtion, they were beaten by the guards with
rifle butts as they shouted: "Be a grest Sarb, you Sarb” The Serbs, as Hase Ici} describes
them, dashed the prisoners clothes and cut some of them, making crosses on their backs
Laer that day, the commander of the shift, Mladjo Radi}, whose nickname was "Krkan",
ordered the prisoners to dgn ther names on a sheat of paper and tun over aty money,
jewdlery or vauables they had, saying that if the amount was enough, they would be spared
further torture.  The prisoners had no vauables because they had been taken from them &t the
Keraterm camp. Krkan took the list and later that evening, as Hase Ici} stated, a “group of
Serbs from outside the camp’ came to the white house. Hase Ici} heard prisoners in the
adjacent room say: "Here, the executioners are coming.” The group arived in the evening a
about 10 p.m. and set up Ighting in the halway. After the lighting systlem was st up, Krkan
came to the door of Hase Ici}’s room and began cdling prisoners out from the list in the order
that their names appeared. Hase Ici} tedtified that prisoners were caled out and teken to a
sndl room at the end of the corridor and beaten. After 10 to 15 prisoners had been caled out
and besten, the group took a bresk and went to an area in front of the white house and began
drinking, making toasts and discusing whet esch would do next. Hase Ici} was findly cdled
out and taken to that same smdl room at the end of the corridor. As he left, he saw two
guards ganding at the entrance to the white house. Hase Ici} was taken into the smdl room,
which he described as the “besting room”. He was told to greet the group of Serbs there by
sying: "God be with you, heroes” A noose was put aound his neck and it was pulled tight.
Seconds later, one of the group struck a heavy blow on his back and he fel. He was then
besten with a whip mack of cable, with iron bals an iron rod, a wooden bat and rubber
truncheons. The noose was repestedly tightened and loosened as he was beaten, and he lost
constiousness. When he regained consciousness in the morning, he was lying among baitered
prisoners in the room in which he had been placed upon his arivd. Guards entered the room,
waking among the prisoners to see who among them were dead. One of them placed his foot
on Hase Ici} and when he let out a cry of pan, the guard responded: "He's dive, but not for
long." The prisoners who were dead were carried out of the white house by other prisoners.

29, Hase Ici} tedified tha he remaned in the white house until 13 or 14 iy 1992
During that period, he was not given anything to est. While in the white house, more than 30

to 40 prisoners were killed each night. His ribs were broken as a result of the besting. He
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described the white house as being "a very messy daughterhouse, sench and blood, urine and
beaten up people, blood sorayed on the wadls, horror”. At one point, the prisoners were taken
out of the white house for a period of time because the guards could not tolerate the stench.
While he was gtting in front of the white house, Hase Ici} observed naked prisoners fdling
down as they were being sprayed with hoses by the guards. A photograph of the modd of the
white house (Prasecution Exhibit 130) isincluded in the Opinion and Judgment as Annex G.

20,  Armin Kenjar tedtified that he saw Hase Fi}, who is a rdative of his, while he was
gtting in front of the white house and he bribed a person he identified as a Serb officid & the
canp with a payment of 100 Swiss francs to move Hase Ici} to another part of the camp
where he remained until he was released.

2. TheRoleg, if any, of the Accused

X5l After Hase Ici} heard prisoners in a room adjacent to his say: “Here, the executioners
are coming”, he saw the accused and a group of persons he identified as Serbs arive and set
up lighting in the halway. Hase Ici} watched them as they set up this equipment. Hase Ici}
had known the accused snce his school days and dso went to school and played soccer with
one of the accused’'s brothers, Mladen. He recognized the accused together with other Serbs,
indudng Smo Kevi}, from Orlovici, whom he knew from before the conflict. He dso
recognized one Banovi} and a man caled Duca. Both were from Prijedor and the witness had
seen them before in the Keratlerm camp.  Later, when the group began to tak among
themsdves, he heard the names Dule, Smo and the others dready mentioned, as well as a
person whom they referred to as Dragan Babi}.

22 Hase Ici} tedified that when he was taken to the room a the end of the corridor in the
white house, he stood face to face with the accused who was standing near Smo Kevi} and
three other members of the group of Serbs. It was then that a noose was placed around his
neck and he was besten and kicked by the group until he lgpsed into unconsciousness.

3 The Casefor the D efence
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23 The accused tedtified that he had never been a the Omarska camp and asserts by way
of dibi that he was working a the Orlovci checkpoint & the times relevant to this paragraph.
Further, the Defence contends that as a matter of law, the principle of unus testis, nullus testis
prevents the Trid Chamber from reaching a finding of guilt based on the testimony of the
gngle witness to these events. Findly, on crossexamination, the Defence chdlenged the
credibility of Hase Ici}.

254 In its dodng arguments, the Defence seemingly accepted that the events charged in
paragraph 10 took place on 8y 1992. Hase Ici} tedtified that the events happened on either
7 o 81y 1992. The assgnment records for the Orlovc checkpoint show that the accused
was off duty on 7 July 1992 as of 7am. and was not assgned again until 8July. Hase Ici}
tedtified that the events hagppened during the evening and, on crossexamination, confirming
an ealier account of the events, he edimated the time to be aound 10 p.m. On 8Jduly,
according to the assgnment records, the accused completed his duty a the Orlovc checkpoint
a 7pm.

26, The Defence chdlenged the credibility of Hase Ici}. As will be discussed later in
reference to @ragraph 7, the Defence contended that a prior account of the events recorded by
Hase Ici} on 12 February 1993 differed from his testimony at trid. The Defence argued thdt,
dthough the discrepancy does not rdate directly to paragraph 10, it does affect the overdl
credibility of thiswitness

2%6. The find chdlenge made by the Defence in regard to the unus testis, nullus testis rule
is a quegion of law. This principle ill prevals in the cvil lav sysem, according to the
Defence, and should be respected by the Internationd Tribund; therefore, because only one
witness tedified in support of paragraph 10, the accused cannot be found gquilty.  This
principle is discussed dsewhere in this Opinion and Judgment but suffice it to sy tha the
Trial Chamber does not accept this submisson, which in effect asserts that corroboration is a
prerequisite for acceptance of testimony.

4. Findings of Fact
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27, The Trid Chamber finds that the assgnment records for the Orlovci checkpoint do not
provide the accused with an dibi for paragraph 10. Hase Ici} is very dear in his testimony
that the beatings took place on the evening of his arivd a the Omarska camp, a around
10p.m. The Defence does not dispute that these events occurred on ether 7 or 8Jiy 1992.
The assgnment records reflect that on those nights the accused was off duty. On 7 July 1992
the accused was off duty after 7am. and offered no testimony regarding his wheregbouts. On
8y 1992 the records reflect that he completed his assgnment a& 7p.m. and he likewise
offered no testimony regarding his whereabouts at the time these events occurred.  Prijedor is
about 20 kilometres from the Omarska.camp. Thetravel timeis30 - 35 minutes by car.

28 Hase Ici} tedtified that he was standing face to face with the accused in the “besating
room” a the end of the corridor of the notorious white house, just before a noose was put
aound his neck and the firsg blows hit him on the back. Hase Ici} knew the accused since
childhood and had regularly seen him in Kozarac until just before the war and thus could not
have been migaken about his identity. The witness's description of the white house, its
different rooms and ther location correspond to that given by other witnessess whose
testimony the Trid Chamber credits and is supported by the exhibits received into evidence.

20, Bdacing the accused's denid of ever having been a Omaska with the
overwheming testimony of witnesses that has been offered to the contrary, the Trid Chamber
cannot accept this denid. The Trid Chamber furthermore has observed the demeanour of
Hase Ici} while he was tedifying and concludes that he was credible and trustworthy.
Although the Defence contended that there were important discrepancies between Hase Ici}'s
tetimony in cout and an ealier account of the events made by the witness on
12 February 1993, his recollection of the events specificdly forming the bads of paragreph 10
was not chdlenged. The Trid Chamber finds that the aleged discrepancies which relate to
Hase Ici}’s testimony concerning paragraph 7 of the Indictment are not dgnificant and do not
affect hisoverd| credibility.

20. The Defence's generd dlegation of bias on the part of dl victims is not a basis for the
rgection of Hase Ici}’'s tetimony. This issue is generdly addressed esewhere in the Opinion
and Judgment. Although he was the only witness who tedtified in support of these charges,
the qudity of that testimony is sufficient to credit the alegations.
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26l Having conddered dl the relevant probative evidence, the Trid Chamber finds
beyond reasonable doubt that the accused was part of the group of Serbs who beat and kicked
Hase Ici} until he was unconscious in the white house on or about 8 July 1992 and that these
acts were committed in the context of the armed conflict. All that remains for condderation
in relation to the beeting of Hase Ici} is whether the eements of each of the crimes as charged
in Counts 21, 22 and 23 of the Indictment are satidfied and, as dated previoudy, this will be
congdered in the Legd Findings section of the Opinion and Judgment.

C. Paragraph 7 of the Indictment

1 The Events Alleged

262  This paragrgph concerns an incident dleged to have taken place a the Omarska camp.

It reads asfollows

Around July 10, 1992, in the building known as the “white houss’ in
Omaska camp, a group of Serbs from outsde the camp, including Du{ko
TADI], severdy beat [efik SIVAC, threw him onto the floor of a room and
left him there, where he died.

It is then dleged that by his paticipation in these acts the accused committed offences
charged in three counts.

263,  Count 12 of the Indictment charges that by his participaion in these acts the accused
committed a grave breach recognized by Article 2(c) (wilfully causng grest suffering or
serious injury to body or hedth) and Artide 7, paragraph 1, of the Statute.  In Count 13 of the
Indictment it is charged that by his particpation in these acts the accused committed a
violaion of the laws or customs of war recognized by Article 3 and Articdle 7, paragraph 1, of
the Statute and Artide 3(1)(a) (crud treatment) of the Geneva Conventions. In Count 14 of
the Indictment it is charged that by his participation in these acts the accused committed a
crime againgd humanity recognized by Artice 5(i) (inhumane acts) and Artidle 7, paragraph 1,
of the Statute.

24 Hase Ici} and Husein Hodzi} tedtified for the Prosecution as to paragraph 7.
According to Hase Ici} the events described in paragraph 7 took place on the evening after his
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own begting on the day of his arivd a Omarska or on the evening following, which would
have been 8 or 9 duly, if Hase Ici} arived on 7 July 1992, or 9 or 10 dly if Hase Ici} arived
on 81y 1992. That night, Hase Ici} heard the sound of bestings coming from in front of the
white house.  As he was lying on the floor of a room in the white house, on his back with his
head and shoulders off the ground leaning againg another prisoner, he heard people cursng as
they approached his room. He recognized one of the voices. He then saw a person who was
wearing a camouflage uniform, and another person, as they threw a badly beeten prisoner into
the room. As the prisoner was thrown into the room, the person sad: “You will remember,
Sivac, that you cannot touch a Serb or say anything to a Serb.” The next morning, Hase Ici}
recognized this prisoner as being [efik Sivac, a Mudim. When the commander of the guard
shift, Krkan, later came into the room and asked for the names of the people who were ether
dead or could not move, Hase Ici} identified [efik Sivac.

206, Husein Hodzi} tedtified at trid that he was in a room from which [efik Sivac was
cdled out for the last time. [efik Sivac had been besten previoudy and when Husen Hodzi}
saw the dead body of [efik Sivac laer the next day, he stated that “it looked like anything but
abody”, his dothes were torn and the body was bloodied.

2. TheRoleg, if any, of the Accused

26. Hase Ici} tedified that it was the accused's voice that he recognized as people were
approaching his room after he heard the sound of bestings coming from in front of the white
house. He recognized the accused as being one of the persons who threw the badly beaten
prisoner into his room. As the prisoner was thrown into his room, the accused said: “You will
remember, Sivac, that you cannot touch a Serb or say anything to a Serb.”

27. Hase Ici} tedtified that he knew that the accused and [efik Sivac had been friends a
one time but were not on good terms before the war began because [efik Sivac had thrown
the accused out of his café. He did not othewise gate the basis for this opinion. However,
direct testimony regarding the accused's reationship with [efik Sivac was given by Witness
AA, who knew the accused well. Witness AA tedtified that [efik Sivac and the accused had a
good reationship until shortly before the war, when they had an argument about politics in

the Deuxe restaurant owned by [efik Svac in Kozarac, during which Witness AA was
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present. Witness AA tedtified that the accused had said that the area “would be a Grester
Serbia, it would be theirs and that we, Mudims, will not be there, that there will ke no place
for them”. [efik Sivac then told the accused to leave the restaurant. [efik Sivac and Mladen
Tadi}, the accused’'s brother, were especidly good friends and the accused's elder daughter
hed often visted [efik Sivac's daughter. Witness AA tesified to have last seen [efik Svac
on thefirst day of the attack on Kozarac.

268, On crossexamination, the Defence chdlenged Hase Ici}'s credibility, pointing out
that the written account that he had prepared regarding his experiences in the Omarska camp
dated only that he had heard the accused; it made no reference to him seeing the accused, as
he tedtified at trid. However, that account was not a forma statement by him. It had been
prepared by him in February 1993 on the medicd advice of a phydcian who congdered that
he should write down his experiences during the conflict Snce he lived in an area where there
were very few people from the former Yugodavia with whom he could tak about what he
had experienced. The account was used by the Defence in its cross-examination but it was
not offered as an exhibit.

3 The Casefor the Defence

20. The accused tedified, under solemn declaration, that he had never been a the
Omarska camp. Further, the Defence offered as an dibi that at relevant times he was working
as a treffic policeman a the Orlova checkpoint and, during his time off, was in Prijedor,
some 22 kilometres from the Omarska camp. Each of these two locations, the checkpoint and
Prijedor, requires separate condderation 0 far as the accused's dibi is concerned and they
will be extensvely dedt with laier in this Opinion and Judgment in congdering the accused's
dibi.

270. The Defence contends that the accused was mobilized on 16 June 1992, dating his
work that day as a reserve policeman for the traffic police a the Orlovci checkpoint.

271 The daly logbook and duty lists show with respect to the Orlovc checkpoint that the

accused was asdgned to the Orlovc checkpoint on the following days rdevant to these
counts on 7 July 1992, the accused was off duty from 7am.; on 8 July the accused was
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assgned duty from 7am. to 7p.m.; on 9 July the accused was assigned duty from 7p.m.
until 7am. on the following day; and on 10 July the accused was off duty al day from 8am.

272 Tesimony from Defence witnesses who spoke of the accused's presence at the
Orlova checkpoint will be described in that portion of this Opinion and Judgment devoted to
aconsderation of the accused' s dibi.

2713, The Defence further contends that, when off duty, he spent his time in Prijedor with
his family or visting friends He dated he continued to live in Prijedor until the end of 1992.
The testimony of other witnesses tedtifying on behdf of the Defence who stated they saw the
accud in Prijedor and knew he was living there will be desribed in the course of
examingtion of the accused' s dibi.

4. Findings of Fact

274, The Indictment charges in paragrgph 7 that the bedting and deeth of [efik Sivac
occurred “around 10July 1992°. In regard to these events, Hase Ici} tedified that they
happened on the evening following his own begting or the next evening. Hase hi} tedtified
that he arrived a the Omarska camp on 7 or 8y 1992 and hat the begting he received there
in the white house and which is the subject of paragrgph 10 occurred on the evening of his
arivd there. Thus the events that the Trid Chamber is here consdering occurred on the night
of ether 8 9 or 10 July 1992. The exact time of the night when these events occurred has not
been given, however, Hase Ici} tedified that he was able to recognize the accused because of
the lighting that was coming from the hdlway; the same lighting that he described when he
hed been beaten aday or two earlier.

2. The Trid Chamber finds that Hase Ici}'s credibility is not affected by the minor
discrepancies in the earlier account referred to above which he wrote himsdf in 1993 on
medicd advice. Having observed the demearour of the witness while tedtifying, the Trid
Chamber finds that Hase Ici} is credible and trustworthy.

Cese No. IT-94-1-T 7 May 1997



%

2/6. The records of service & the Orlovc checkpoint earlier referred to show that the
accused has no specific dibi for the late evening and night of 8 or 10 July 1992. As will be
observed later in the Opinion and Judgment, the Defence evidence as to off-duty days does no
more than edablish that the accused was generdly resdent in Prijedor. However, many
witnesses have tedtified to seeing him outsde of Prijedor & places other than the Orlovci
checkpoint and to having seen him a the Omarska camp in July 1992. Thus as will be
discussed heresfter, the Trid Chamber rejects the Defence contention that the accused was
somehow rendered largdly immobile because of the fact that he did not own a car.

277, If it should be that it was on the night of 9y 1992, rather than on 8 or 10 uly, that
the rdevant beating of [efik Sivac occurred, the records for the Orlovci checkpoint reflect
that the accused was assigned duty there on 9 July from 7p.m. until 7am. the following day.
Even if these records are accepted as accurady reflecting the shifts to which the accused was
assigned, they can only establish the hours when the accused was meant to be on duty a the
checkpoint; they do not of themsdves establish his presence there throughout those hours.

278 The Trid Chamber bears in mind dl that has been sad and referred to in the later
congderation of the accused's dibi. The Trid Chamber aso contrests the entirdly generd
evidence of the accused and of Mirodav Brdar, his felow traffic policeman, regarding the
accused’'s congant presence at the checkpoint during duty hours with the very specific and
precise evidence of Hase Ici}, in paticular, his evidence both geneardly as to the events of the
night when [efik Sivac was beaten and specificaly as to the presence of the accused and what
it was the accused sdd to the dying [efik Sivac as he threw him into Hase Ici}’s room. The
Trid Chamber recdls, too, the evidence of Witness AA regarding the heated argument that
the accused had with [efik Sivac when [efik Sivac had him leave his restaurant.

Z2MP. Having observed the demeanour of the witnesses while testifying ad congdering Al
the rdevant probaive evidence offered by both paties the Trid Chamber finds beyond
ressonable doubt that around 10 July 1992, as charged in the Indictment, [efik Sivac was
besten and that the accused was part of the group that threw [efik Sivac onto the floor of a
room in the white house after he had been beaten and that [efik Sivac later died from these
injuries. The Trid Chamber finds beyond reasonable doubt that these acts were committed in
the context of the aamed conflict. All that remains for consderation in rdation to the beating
of [efik Svac is whether the dements of each of the crimes as charged in Counts 12, 13 and
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14 of the Indictment are stisfied and, as dtated previoudy, this will be consdered in a later
section of the Opinion and Judgment when legd findings are made.

280. There is no direct testimony that the accused was present during the besting of [efik
Sivac. It will be necessry in the Legd Findings section of the Opinion and Judgment to
condder the effect of Article 7, paragraph 1, of the Statute to determine whether the accused's
culpability has been established beyond reasonable doubt.

D. Paragraph 8 of the Indictment

1 The Events Alleged

28l This paragraph concerns an incident dleged to have taken place a the Omarska camp.
It reads asfollows:

Around lae July, 1992, behind the building known as the “white houss’ in
Omaska camp, a group of Sabs from outdde the camp, incuding
Du{ko TADI], svedy beat ad kicked Hakija ELEZOVI],
SHih ELEZOVI], SgadSIVAC and other prisoners.  Hakija ELEZOVI]
aurvived the bedting. SAihELEZOVI], Sgad SIVAC, and other prisoners
were found dead in the same spot later that day.

It is then aleged that by his participation in these acts, the accused committed offences which

are charged in three counts.

282 Counts 15, 16 and 17 of the Indictment charge the accused by reason of his
paticipation in the acts described in it, respectivdly, with a grave breech of the Geneva
Converttions recognized by Artide 2(c) (wilfully causng grest suffering or serious injury to
body or hedth) and Article 7, paragraph 1, of the Statute; with a violation of the laws or
customs of war recognized by Artide 3 and Article 7, paragraph 1, of the Statute and Article
31)(@ (crud trestment) of the Geneva Conventions, and with a crime agangt humanity
recognized by Article 5(i) (inhumane acts) and Article 7, paragraph 1, of the Statute.
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283 The evidence supporting these counts condsts of the testimony of two witnesses,
Samir Hod" i} and Hakija Elezovi}, both Mudims. Samir Hod' i} was a the time a young
man aged 21. While a prisoner in Omarska, to which he had been teken from his home in
Trnopolje on 9y 1992, he was placed in a smdl room in the white house crowded together
with 26 others with little ventilation. One of those others was Hakija Elezovi}.  Samir
Hod i} was hdd in that smal room for some days and was then moved to another room very
shortly before being teken for interrogation. Before he was interrogated he had seen Hakija
Elezovi} being teken out for interrogetion, being returned and then being teken out of the
white house a second time. The witness never saw Hakija Elezovi} again until they met in
The Hague as witnesses

284  Samir_Hod i} tedtified that when he was returning to the white house dfter
interrogetion in the adminigtration building, he was spoken to by a guard, was then made to st
on the grass some 10 metres from a group of men in uniform and after awhile, having been
asked where he came from and having said that he came from Trnopolje, was taken around to
a rear corner of the white house where he saw four bodies face down and stacked one on top
of another. He was ordered to turn the four bodies over and did s, recognizing the men as
Mudims known to him and from the Trnopolje aea  They induded Sdih Elezovi} and
SgadSvec, the former having a bullet or knife wound under his chin. He did not see the
witness Hakija Elezovi}, Sdih Elezovi}'s father, among those four bodies He sad that he
saw nothing ese a the rear of the white house and would have seen anything had there been
anything there to see but later sad thet he did not look there, “not once did | look behind the
white houss’. While standing beside the four bodies, and having himsdf no shoes he took
off the shoesfrom Sdlih Elezovi}' s feet and went back to his room in the white house.

286,  Samir Hod'i} was findly taken from the Omarska camp to another camp in
August 1992.  Apat from an initid beeting when he arived in Omarska and the congderable
auffering caused by the very cramped conditions in the smdl room in the white house, the
witness was not otherwise mistrested in Omarska but suffered its very bad genera conditions

in common with other prisoners.

286. The evidence of the other witness, Hakija Elezovi}, a man in his ealy fifties about
what appears to be the same incident dso begins with events on 9y 1992. On that day he
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and his son Samir were taken from their home near Trnopolje in an amosphere of terror and
violence, with individuds induding his son Samir, being teken out of a moving column of
prisoners and shot where they stood as the column moved on. In dl, the witness eimates
that some 30 out of a column of about 300 were killed in this fashion on the way to the
Trnopolje camp. When they reached Trnopolje they were taken in buses to the Keraterm
camp, where the witness was hed for some 10 days and severdy beaten and kicked during
interrogetion, his ribs being broken so that he had difficulty in bresthing. He was then taken
to the Omarska camp where on ariva he was beaten again and sent to the white house. In the
white house he was hed in the same conditions in the same unventilated room as Samir
Hodi}.

287.  While in Omarska he was assaulted;, he was made to kned and bark like a dog, a gun-
barrd was pushed into his mouth and the front teeth of his bottom jawv were broken in the
process. Then he was taken for interrogation and on the way was beaten and had his front
upper teeth kicked out. After his firg interrogation he was cdled back again an hour laer, on
the way was hit and knocked down and then, ingead of a second interrogation, was sent back
in the direction of the white house. However, insead of entering the white house he was
taken behind it where he says that some 10 soldiers were besting some 50 to 60 prisoners
amongs tal grass. There was dready a hegp of bodies there and he saw his son, Sdih, being
beaten. He began to be kicked and his son cried out: “Let my old man go’, and the son was
then druck with a pistal; then he himsdf was sruck a very severe blow on the neck and fell
unconscious.  When he came to, there were very many dead lying there, including his son ad
the veterinarian Sgad Sivac and othes he recognized and named, incuding one Zuhdija
Turkanovi}, their bodies lying one on top of the other; he himsdf was lying near the bodies of
his son and Sgad Sivac. The witness had a knife stab wound in hisleg. Those who had been
doing the bedting had gone and prisoners incduding Samir Hod'i} and an Albanian prisoner
named Bati, were loading bodies onto a truck full of bodies Bati told him to lie there and that
they would take him back to te white house. Samir Hod'i} and Bai later did take Hakija
Elezovi} back to the white house and put him in a room there. While Samir Hod"i}, who was
barefooted, was loading his son Sdih's body onto the truck, Hakija Elezovi} saw him take the
shoes off the feet of his deed son and put them on. Samir Hod'i} spoke to him about taking
his son’s shoes and Hakija Elezovi} told him to take them.
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288. Two days laer Hakija Elezovi} was moved from the white house to the hangar and
later to the Trnopolje camp from which he was ultimatdy taken by bus to Vla{i} Mountain
and then made his way to Bosnian government territory. As a result of his beatings he now
auffers from heaedaches, has kidney complaints and abad arm.

280. The conflict between portions of these two accounts is gpparent. According to Samir
Hod'i}, he did not see Hakija Elezovi} lying near the rear of the white house, did not load
bodies onto a truck, did not tdk to Hakija Elezovi} about the shoes of the latter’'s son nor
asSd him to return to the white house.  Indteed, he says that he did not see Hakija Elezovi}
agan dfter the later was taken out for questioning the second time. A further conflict
concerns the prisoner Zuhdija Turkanovi}.  After Hakija Elezovi} regained consciousness
behind the white house he describes Zuhdija Turkanovi}'s body as lying near him with other
dead bodies while Samir Hod'i} was loading bodies onto a truck. Samir Hod'i}, however,
gpat from denying being there at dl at that time, says that when he re-entered the white house
ater turning over the four dead bodies, Zuhdija Turkanovi} was lying dying in the room to
which he went. In a more detalled account of his friend Zuhdija Turkanovi}'s deeth in a prior
gatement which he had made, Samir Hod i} paces it as occurring as a result of injuries
Zuhdija Turkanovi} received while being interrogated, this occurring before Samir Hod'i}'s
own interrogation.  Either verson is in conflict with Hakija Elezovi}'s evidence tha Zuhdija
Turkanovi}'s body was lying near him a the back of the white house after he recovered
consciousness and while Samir Hod'i} was loading bodies onto a truck. Before determining
whose evidence, if ether, to accept where there is conflict, it will be appropriste to examine

the evidence of these two witnesses concerning the accused.

2. TheRole, if any, of the Accused

20. Samir Hod'i}, dthough much younger than the accused, knew him as a casud
acquaintance whose café in Kozarac he had vidted. At Omarska he fird saw the accused
when he was on his way back to the white house after his interrogetion. The accused was one
of the group of men in front of whom he was ordered to St. He recognized the accused,
whom he could see cearly, as a member of that group. As he was taken around the white
house to where the four bodies were lying he passed only some three metres from the accused.

The accused was wearing a mainly brown military camouflage uniform. In cross-examingtion
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the witness agreed that in a prior satement he had described the accused that day as having
“light, shortly cut har”, and with some kind of infection, his face being red, and had sad thet
he “did not have an opportunity to look a him or the guards from close quates’. The
accused' s hair isin fact black.

21 Ha&kija Elezovi} had known the accused snce 1991 when someone pointed out the
accused to him and he then linked the face, which was familiar to him, with the name of Dule
Tadi}. He had been in his café in Kozarac once.  His son, Sdih, was a friend of the accused.
When Hakija Elezovi} was taken to the Keraterm prison camp and interrogated there he saw
the accused, who was acting as bodyguard for the interrogetor, and who kicked him to the
floor with akarate kick in the chest and thenkicked him on the back and chest ashe lay there.

22 He later saw the accused a Omarska when he was taken to the back of the white house
after his interrogation. The accused sad to him: “Now you have come to the right place’, and
kicked him in the somach and beat him, and dso sruck his son with a pigol. The accused
was wearing a military camouflage uniform, had a baion and dong with the soldiers was

begting prisoners.

298 In crossexaminaion when it was put to him that he had sad in evidence that Du{ko
Tadi} had beaten him when he was taken around the back of the white house, the witness
replied: “In Keraterm, it was Du{ko who beat me, not in Omarska’. However, he went on to
say that the accused was with the group of people who were beeting prisoners and he later
again sad that the accused beet him and his son, spesking of Omarska.

2. Nether of these two witnesses assigned a date to these events. However, a witness
Ermin Strikovi}, who was a friend of Sgad Sivac, one of the victims whose dead bodies were
seen by Samir Hod'i} beside a near corner of the white house, described the last cdling-out of
Sivac as occurring at 2.30 p.m. on 27 July 1992. That provides a date for these events.

3 The Casefor the Defence

26 If thee events occurred in the afternoon of 27 Jly 1992, as the evidence of
Ermin Strikovi} dates, the accused has no specific dibi.  His checkpoint duty & Orlovc on
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that day began a 7p.m. and if the accused had transport avalable to him he would have hed

ample time during that day to travd to Omarska from Prijedor, carry out the acts dleged and
return in time to take up his checkpoint duties.

4. Findings of Fact

2%. If a choice has to be made between the evidence of Samir Hod'i} and that of Hakija
Elezovi} where there is a conflict, the evidence of Samir Hod'i} is to be preferred. Hakija
Elezovi} was a man in his fifties who had had his only two sons murdered in his presence and
had himsdf been very badly besten on several occasions and as a result was suffering severe
injuries when he was taken behind the white house. There he was again assaulted and became
unconscious.  In giving his evidence he was occesondly, perhgps understandably, somewhat
confused. Samir Hodi}, on the other hand, a young man who had suffered rdatively little by
way of beatings and spoke of no resultant injuries, gave his evidence cealy and without
hedtation. The fact that it emerged in crossexamindion that in a prior satement he had
misdescribed the colour of the hair of the man he identified as the accused does not affect the
choice between his evidence and that of Hakija Elezovi} where they conflict, nor affect
recognition of the accused, whom he knew from peacetime daysin Kozarac.

27.  If, then, the evidence of Samir Hod'i} is to be preferred to that of Hakija Elezovi}
where they are in conflict, that conflict only occurs after Hakija Elezovi}, having been druck
a svere blow on the neck and fdling unconscious behind the white house, later regains
consciousness there and gives his verson of seeing the loading of dead bodies onto a truck
and of his being helped back to the white house.

28 Digegading that paticular portion of the evidence of Hakija Elezovi}, he otherwise
gives eyewitness evidence of the attack by the accused on his son and, of course, on himsdf.
His son's dead body is later identified by Samir Hod i} as being very close to the scene of
that attack when, after encountering the accused and others in uniform gtting outsde and to
one sde of the white house, he is taken by one of the uniformed men aound the front of the
white house to the other Sde where, a the rear, he is made to turn over four bodies, two of
which he recognizes as those of Sdih Elezovi} and Sgad Sivec.

Cese No. IT-94-1-T 7 May 1997



108

20, It is nether charged, nor is there sufficient evidence, of the killing of anyone by the
accused.  There is evidence, however, of the beating and kicking of Hakija Elezovi} by the
accusd, of the beating by him of Salih Elezovi} and other prisoners and of participation by
the accused in events which culminated in the degth of Sdih Elezovi}.

300. The only evidence for the accused specificdly rdaing to this paragraph condsts of his
denid of having ever visited the Omarska camp, implicit in it being, of course, a denid of any
participation in the events dleged in paragrgph 8.

L A curious feature of the Prosecution evidence is thet, wheress it is common ground as
between the two witnesses that Samir Hod'i} did acquire Sdih Elezovi}'s shoes from his
dead body, they differ inexplicably in how this came aout. One or the other is dealy
mistaken but the incondgstency is, viewed mogs favourably to the accused, no more than an
ingance of a badly nuddled recollection of certain events by one of the witnesses. It certainly
supports neither a theory of outright fabrication of evidence by these witnesses nor of ther
joint recondruction of events When the emationd trauma suffered by Hakija Elezovi} due to
the murder of his two sons and his own gross midrestment is coupled with further
migrestment that day, culminging in unconsciousness, a muddled recollection of events
occurring after regaining consciousness is perhaps not surprising.

32  This Trid Chamber concludes that it may accept the evidence of Hakija Elezovi} as to
his own beating and kicking by the accused and as to the besting of his son Sdih by the
accused, dl occurring before the witness was knocked unconscious.  On that evidence,
combined with Samir Hod'i}’'s subsequent Sghting of the accused by the white house and his
recognition of the two bodies besde the white house, this Trid Chamber is satified beyond
reasonable doubt of the severe beating and kicking of Hakija Elezovi} and of the begting of
his son Sdih Elezovi} and other prisoners by the accused as dleged and that these acts were
committed in the context of the armed conflict.

3B,  Snce this Trid Chamber is saisfied beyond reasondble doubt that the accused
sveady bea and kicked Héakija Elezovi} and severdy best Sdih Elezovi} those acts
involved, because of their nature and consequences and on any meaning of those words, acts
described in Counts 15, 16 and 17 of the Indictment respectivdly as “wilfuly causng grest
suffering or serious injury to body and hedth”, “crue treetment” and “inhumane acts’.
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4. All that remains for consderaion in relation to the beating of Hakija Elezovi} and
Sdih Elezovi} is whether the elements of each of these crimes as charged in Counts 15, 16
and 17 of the Indictment are satisfied and, as sated previoudy, thiswill be consdered ina
later section of this Opinion and Judgment when legd findings are made.

E. Paragraph 9 of the Indictment

1 The Events Alleged

36 This paragraph contains three counts and concerns events dleged to have occurred at
the Omarska camp. It reads asfollows:.

Around the latter part of June or the firg pat of July, 1992, near the building

known as the “white house” a group of Serbs from outsde the camp,
induding Du{ko TADI], ordered prisoners, whose names are not known, to

drink water like animas from puddles on the ground, jumped on ther backs
and beat them until they were unable to move. As the victims were emoved
in a whedbarow, TADI] discharged the contents of a fire extinguisher into
the mouth of one of the victims.
It is then dleged that by his participation in these acts the accused committed offences

charged in three counts.

6. Count 18 of the Indictment charges that by his paticipation in these acts the accused
committed a grave breach recognized by Article 2(c) (wilfully causng grest suffering or
serious injury to body or hedth) and Artide 7, paragreph 1, of the Statute. In Count D it is
charged that by his participation in these acts the accused committed a violation of the laws or
customs of war recognized by Articde 3 and Article 7, paragraph 1, of the Satute and Artide
3(1)(@ (crud treatment) of the Geneva Conventions. In Count 20 it is charged that by his
paticipation in these acts the accused committed a crime against humanity recognized by
Article 5(i) (inhumane acts) and 7, paragraph 1, of the Statute.

307.  The Prosecution cdled only one witness, Elvir Grozdari}, a Mudim, to testify to these

events.  While a prisoner a the Omarska camp Elvir Grozdani} was ordered to clean the
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hangar dong with another inmate.  As he walked out of the building through the door facing
the white house on his way to the garbage ontainers near the kitchen, he saw from a distance
of between 30 to 40 metres fdlow-inmaes in front of the white house. A group of people,
induding two men he knew as Du{ko Kne'evi} and Jovi}, were physicdly abusing these
inmates.  In addition to repeatedly jumping upon the inmates, they poured water on the grass
and forced the inmates to pick the wet grass with ther teeth and “to munch it and grunt as
pigs do’. He continued to wak toward the garbage containers near the kitchen. On his way
he saw a Mudim man from Prijedor named Amir pushing a whedbarow containing a man
who had been beaten up. Elvir Grozdan} could not tdl if this man was dill dive. Behind
Amir he saw another man carrying a fire extinguisher in his left hand, with the hose in his
right hand. Upon reaching the containers to throw the garbage away, he saw the barrow stop
not fa from the containers and the man carrying the fire extinguisher push its hose into the
mouth of the man in the barrow. After reaching the containers and witnessing these events he
headed back towards the hangar. On his way he saw Du{ko Kne evi} and Jovi} continuing to
beet the assembled inmates.

308 Although not tedifying in rddion to the events dleged in paragraph 9, severd other
witnessss tedlified to being persondly, or seeing others being, jumped upon, beaten and
forced to imitate animas while & the Omarska camp. Uzer Be{i} saw a person dressed in
uniform kicking, beeting and jumping upon prisoners and Hakija Elezovi} was beaten, forced
to kned down and bak like a dog. Emir Beganovi} was kicked while lying on his someach
and was forced to drink water from the ground like a dog. The testimony of these witnesses is
relevant in determining whether the events dleged in paragraph 9 actualy occurred.

2. TheRole, if any, of the Accused

0.  Elvir Grozdani} saw the accused on two separate days a the Omarska camp, one of
which is relevant to the counts. On the day in question, he sad, it was the accused who was
waking behind Amir and who pushed the hose of the fire extinguisher into the mouth of the
man in the barrow. He saw this from a distance of 50 metres and described the accused as
having a beard and wearing a camouflage uniform. At this time he had known the accused for
goproximatdy 10 years including a period in which he had recaved karate lessons from him
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twice a week as a boy, in addition to having seen him in Kozarac two or three times a month.
He testified that the accused had a digtinctive walk.

3 The Case for the Defence

310. The Defence evidence, once again, condss of the accused's dibi together with his
denid that he ever vidgted the Omarska camp. In support of this contention the Defence relied
upon the accused often being seen a the checkpoint, the frequent spot checks conducted by
his superior officer to ensure he was there and his lack of the right to use the police car for his
owvn purposes. The Defence dso contended that according to the Prosecution evidence the
accused was not, a the time of the dleged offence, with the men who were dlegedly beating
inmates but was seen to be apart and sgparate from those men and closer to the administration
building. As has been mentioned in rdation to paragrgph 6, Elvir Grozdani} had had an
agument with the accused in Kozarac before the armed conflict and because of this the
Defence questions the rdiability of Elvir Grozdani}’s tesimony. Additiondly, the Defence
chdlenges his tetimony by pointing out tha if the accused had been looking specificdly for
Elvir Grozdani}, as the witness cdlamed had happened on the previous occason that he saw
the accused a the Omarska camp, then he would have been in great danger if he ventured
within sght of the accused. It dso assarts that there is no evidence that the body in the
barrow was dive or that the fire extinguisher was discharged as dleged in paragraph 9. As a
matter of law, it assarts that the mere insertion of a fire extinguisher hose into the mouth of a
corpse does not condtitute any of the offences charged.

4. Findings of Fact

311  As daed dsewhere in this Opinion and Judgment, many other Prosecution witnesses
gave evidence that they had seen the accused a the Omarska camp in lae June or early July
1992 which thus has a bearing on the accused's dibi and denid that he was ever a the camp,
namely Saud Hrni}, Hamdija Kahrimanovi}, Ziyad Jakupovi}, D emd Deomi}, Kemd Si},
Kasm Mes}, Witness R, Mehmeddija Huski}, Edin Mrkdj, Hasba Haramba{i}, Emir
Beganovi}, Senad Mudimovi}, Armin Kenjar, Mehmed Ali}, Hdid Mukanovi}, Muharem
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Be{i}, Husein Hod i}, Armin Muj~i}, Hase Ici}, Hekija Blezovi}, Samir Hod'i} and Emsud
vdi}.

312 The Defence contention that the accused was never a the Omarska camp and that, in
any event, a the rdevant time his duties with the traffic police precluded him from having
committed the acts dleged in paragraph 9 of the Indictment is reected by the Trid Chamber.

Numerous credible witnesses have tedtified that they saw the accused a the camp and, as
discussed in the dibi section of the Opinion and Judgment, the accused's assgnment to the
Orlovc checkpoint would not preclude him from carrying out what the Prosecution described
as his “higher duty” as a treffic policeman to implement ethnic cleansing to achieve a Greeter
Serbia

313 Accordingly, the Trid Chamber rgects the accused's dibi and his assertion that he
was never a the Omarska camp. Additiondly, despite Elvir Grozdani} having had an
argument with the accused over a traffic incident in Kozarac and having seen the events from
a great digance, the Trid Chamber finds that the accused was present on that day walking
behind the man in the barrow and finds that he pushed the fire extinguisher hose into thet
man's mouth. However, it is not satisfied that certain factud reguirements implicit in
paragraph 9 have been fulfilled by the testimony of this witness The crimind acts dtributed
to the accused indude two sepaate dthough closdy linked events firdt, the physicd ill-
trestment inflicted upon the assembled inmates near the white house and, second, the
discharge of the contents of afire extinguisher into the mouth of one of the victims.

314.  With regard to the dlegation that the accused was amember of the group of Serbs
beting the prisoners and forcing them to drink waer from the ground like animds, Elvir
Grozdani} did not name the accused as one of the individuds inflicting the bestings nor even

as part of the group. He first noticed the accused in a separate area of the camp and dthough
he tedtified that the man in the whedbarrow was a victim of the besting, there is no evidence
that he saw this man being beaten or ill-trested by the group in front of the white house
Additiondly, Elvir Grozdaeni} did not mention having seen the accused in the group of people
who were beeting the assembled inmates when he was returning to the hangar.

315  As to the dlegaion that the accused discharged the contents of a fire extinguisher into
the mouth of the man in the barow, two factud deficiencies in the Prosecution case have
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been exposed. Fird, paagraph 9 gpecificdly charges the accused with having actudly
discharged the contents of the fire extinguisher into the mouth of the man in the barrow. No
evidence, however, has been furnished by the Prosecution of such discharge.  Secondly, the
Prosecution hes faled to edablish that the man wes dive.  When asked, Elvir Grozdani}
soecifically dtated that he was not sure whether the man weas dive or dead and there is no
other evidence to suggest that there was any sign of lifein him.

316.  Accordingly, on the evidence as it dands, the Trid Chamber finds beyond reasonable
doubt no more than that the accused was present a the Omarska camp tha day, that he
escorted @ man in a barow, that he insarted the hose of a fire extinguisher into that man's
mouth and that the acts were committed in the context of an armed conflict. In the Legd
Findings section of the Opinion and Judgment, the Trid Chamber will consder wha
offences, if any, have been committed.

F. Paragraph 11 of the Indictment

1 The Events Alleged

317.  This paragrgph concerns an incident aleged to have taken place & a junction on the
main street of Kozarac. It reads asfollows.

About 27 May 1992, Sarb forces s2ized the mgority of Bosnian Mudim and
Bosnian Croat people of the Kozarac area.  As Mudims and Croats marched
in columns to assembly points in Kozarac for trandfer to camps, Serb forces,
induding Dyko TADI] and Goran BOROVNICA, ordered Ekrem
KARABATI], Ismet KARABA[I], Seido KARABA [ 1] and RE\O FORI]
from the column and shot and killed them.

It is then dleged that by his participation in these acts the accused committed offences
chargedin five counts.

Cese No. IT-94-1-T 7 May 1997



109

318 Count 24 of the Indictment charges that by his participaion in these acts the accused
committed a grave breach as recognized by Artide 2@ (wilful killing) and Articde 7,
paragraph 1, of the Staiute. In Count 25 it is charged that by his participation in these acts the
accused committed a violation of the laws or customs of war recognized by Articde 3 and
Article 7, paragraph 1, of the Statute and Article 3(1)(@) (murder) of the Geneva Conventions.

In Count 26 it is charged that by his participation in these acts the accused committed a crime
agang humanity recognized by Aricde 5@ (murder) and Articde 7, paragraph 1, of the
Saute.  Alternatively, in Count 27, it is charged that by his participation in these acts the
accused committed a grave breach recognized by Article 2(c) (wilfully causng great suffering
or sious injury to body or hedth) and Artide 7, paragrgph 1 of the Staute  Agan,
dtenativdy, in Count 28, it is charged that by his paticpation in these acts the accused
committed a crime againg humanity recognized by Artide 5(i) (inhumane acts) and Article 7,
paragraph 1, of the Statute.

319, Three witnesses were cdled by the Prosecution to give evidence regarding this
incdent:  Ferid Muj~i}, Sdko Karaba{i} and Sulgman Bdi}. Additiond witness testimony
was offered by the Prosecution to establish the accused's presence in Kozarac on or about
27 May 1992.

320.  All the three Prosecution witnesses, who are Mudims and who tedtified to the events
dleged in paragrgph 11, waked in a coumn of people from Vidovi}i to Kozarac on
Wednesday 27 May 1992. The column conssted of unarmed men, women and children, the
vas mgority of whom were Mudims, and more people joined as they approached Kozarac.
Once they arived in Kozarac they were directed by Serb soldiers down the man dreet,
Mar{ala Tita Street. There were military vehicles dl around as well as soldiers.  From ther
respective descriptions of the events that unfolded as they perceived them, their order of
arivd a a kiok a the corner of Mar{aa Tita Street and the road to Kdate, where the killings
dlegedly occurred, must have been as follows firda Sdko Karaba{i}, second Ferid Muj~i},
and, findly, Sulgmen B€{i}.

X1  Sdko Karaba{i} left Vidoviti a approximately 11.45 am. and arived a the main
sreet in Kozarac between noon and 1 p.m. He waked with the column down this dreet, past

the old school and a wedl and arived a the kiosk. As he passed by the kiosk he saw that his
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brother Ismet Karaba{i} and a man he knew, Rel o Fari}, had been taken out of the column
and placed next to the kiosk. Then his brother Ekrem Karaba{i} was pulled out of the column
and made to stand a the kiosk as a third person. Whenhis son Seido Karaba{i} turned to look
a Ekrem, Sado too was pulled out of the column and placed next to the kiosk with the others
despite his father's efforts to hold on to him. After Seido a fifth man, Meho Muikan, was
taken out of the column and the column continued to move on but was ordered to proceed
dowly. As Sdko Karaba{i} wdked on he saw his brother lsmet standing with his hands
agang the kiosk but he did not say he heard any shots as he proceeded down Mar{da Tita
Street. Ismet Karaba{i}, Ekrem Karaba{i}, Re] o Fori} and Seido Karaba{i} have not been

seen again since.

32  Feid Muj~i}, the next witness to gpproach the kiosk, was near the end of the column
and as he waked past the old school and was dose to the well he saw five persons dready
danding by the kiosk with three men standing behind them. The five were Ismet Karaba{i},
Ekrem Karaba{i}, Sado Karaba{i}, Re]o Fori} and a fifth person, whom he thinks was Fikret
Ali}. They were spread-eagled againg the wdl of the kiosk. He knew dl of them and had a
good view of them. He saw one of the three men who were standing behind these persons hit
Ekrem Karaba{i} somewhere in the back with his rifle butt. When the column stopped at the
junction of the road leading to Kaate, he saw that “they were tranderring people’, so he lifted
his daughter, whom he was carying, to his shoulder, tried to cover his face with his coat
collar and moved to the middle of the column to avoid being recognized. Although by lifting
his daughter to his shoulder he partidly obstructed his view of what was happening, he was
able to see Sado Karaba{i}, Re]Jo Fori} and another person, whom he thought was Fikret
Ali}, cross in front of the column to the other Sde of the road. He dso did not say he heard
any shots.

33 Sulgman B}, the last of these three Prosecution witnesses to reech the kiosk,
arived there between 2.30 to 245 pm. When the column stopped by the wel, panic broke
out and he saw people being taken out of the column and lined up againg the kiok. He dated
that he knew those who were being taken out of the column: Ismet Karaba{i}, Ekrem
Karaba{i}, Sado Karaba{i} and Re]jo Fori}. They were lined up spreadesgled agang the
wall of the kiosk and then searched. He saw this because the column had split in two and the
part in which he was had come to a sop. In addition to the four, another man was pulled out
of the column, searched and then passed to a policeman who put him againg a different wall
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“where the garden was’. After that yet another young man, Zihad Makovi}, was pulled out,
asked quedtions about one Hasan Didin and returned to the column.  Then his column darted
to move dowly and as he came to the middle of the intersection he looked towards his left and
saw g9x other people standing up againg the wdl by the Kula (the old tower). Suddenly there
were two burgs of very loud “firé’ and he looked towards his right and saw those who had
been lined up by the kiosk fdling. One of them remaned sanding for several seconds. A
policeman who was gtanding by the sde of the road then ordered the column to move faster
and theresfter Sulggman Be{i} did not see what happened behind him. He sad that a the time
of the firing he was about five metres away from the kiosk.

4. Asto the tesimony of Ferid Muj~i} and Sulejman Be{i}, a conflict is apparent. Ferid
Muj~i} tedtified that he saw three of the men lined up by the kiok, Sedo Karaba{i}, Re|o
Fori} and the man he thought was Fikret Ali}, being taken to the other sde of the road whilst
Sulgman Be{i} tedtified that, athough he saw different men being taken across the road, he
did see dl the men lined up by the kiosk induding Sedo Karaba{i} and Re]o Fori} being
shot. In darification, the Proseaution assarts that the three men taken to the other side of the
road must have been brought back. The Defence quedtions this speculdive assartion as no
evidence was presented to this effect. In addition, the Defence dso questions the credibility
of Sulgman Be{i}, the only one who dleges the killings, by referring to a previous satement
mede by him in which there was no mention of the accused being involved in killings.  The
Defence dso assarts that Sulggman Be{i} was not truthful during crossexamination when he
denied having had a conversttion with Sdko Karaba{i} just before the trid dthough the Trid
Chamber had actudly been informed by the Prosecution that there had been contact between
the two. Further, the Defence argues that it would have been difficult for Sulgman Be{i} to
have seen the persons being cdled out as wel as being shot when he was the last of the three
eyewitnesses in point of time to arive a the scene.  In reply, the Prosecution argues that
Sulgmen Be{i}, dthough behind Ferid Muj~i}, could have been looking forward and to the
sde and thereby seen the men being pulled out while Ferid Muj~i} did not see the men being
cdled out but saw them laer after they had dready been pulled out and placed agang the
kiosk. The Ddence dso chdlenges Sdko Karaba{i}'s evidence that he saw Ekrem Karaba{i}
being taken out of the column because in an ealier gatement he indicated that he had been
told about what had happened to Ekrem Karaba{i} by one lka Karaba{i}.
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35, All the Prosecution witnesses who tedtified to these events place the accused at the
kiosk areaand attribute to him an active role during the events that dlegedly occurred.

3%6. According to Sdko Karaba{i}, it was the accused who ordered Goran Borovnica to
take his brother Ekrem Karaba{i} and son Seido Karaba{i} from the column and place them
by the kiosk. At the time when Ekrem Karaba{i} and Seido Karaba{i} were taken out of the
column, the accused was ganding by the kiosk and Sako Karaba{i} passed within two-and-a-
haf to three metres from him. He aso heard and recognized the accused's voice as he has
known the accused dnce the latter was 15 years old. He was dso a neighbour of the
accused's parentsin-law in the village of Vidovi}i and had in fact sought refuge with them
until 27 May 1992 when it was thought unsafe for them to harbour him any longer. When
asked if he was certain it was the accused whom he saw in Kozarac on 27 May 1992 when
Seido was taken out of line he replied that he was “thousand percent sure’.

7. Feid Muj~i}, who has known the accused most of his life, testified thet in addition to
the men lined up with ther ams soread out againg the kiosk he dso recognized three other
people in the immediate area, namely the accused, Goran Borovnica and Milo{ Gaji}. These
were the three men standing behind the individuas lined up by the kiok. The accused was
danding approximatdy one to one-and-haf metres behind Goran Borovnica, and behind the
linedcup men. He saw Goran Borovnica act as if he were searching Ekrem Karaba{i} and
then saw him hitting Ekrem Karaba{i} with his rifle somewhere in the back. When he firs
saw the accused that afternoon, he was next to the well and recognized the accused ingantly
and had a long enough view to see what was hgppening. Then, as he got closer to the kios,
he saw the accused “very clearly as a person in front of me’. The accused was standing by
the wdl and facing the column and when Ferid Mupi} was asked if he were sure it was the
accused he saw on that day he replied that he was “completely” sure.

8 According to Sulgman Be{i}, it was the accused who gave orders to Goran Borovnica
and cdled out the names of people to be pulled out of the column. Goran Borovnica had dso

pulled a man out of the column and passed him to a policeman who placed him agangd a
different wall. After handing this man over to the policeman, Goran Borovnica walked back
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to the accused who was then starding at what had become the front part of the column as a
result of the column dividing. Suddenly he heard “one long and one shorter burs” of fire and
he looked to the right in the direction of the kiosk and saw the men lined up there fdling and
the accused and Goran Borovnica danding one-and-a-hdf to two metres behind them with
their wegpons pointing a the men. Sulgman Be{i} did not see any other men with wegpons
in the vicinity a that moment. He said he had a good, unobstructed view of the accused who

was not more than five metres away.

39. The Prosecution dso produced testimony which, athough not concerned specificaly
with the events dleged in paragraph 11, bears upon the wheregbouts of the accused on
27 May 1992.

330 NashaKlipi}, who has known the accused dmost her whole life and was married to a
Mudim policeman, gave evidence that on 27 May 1992 she and her children joined a convoy
of people who were moving towards Kozarac to surrender. They came to the intersection in
Kozarac a about 2 p.m. and the column, from the intersection to the pastry shop, was about
one or two kilometres long. There were soldiers, Serb policemen and tanks in the vicinity.
Then they started towards Kozarusa in the direction of Prijedor. Asthey proceeded, she saw a
Golf police car driven by Brane Bolta, a colleague of her policeman husband, moving in the
opposite direction. The accused, wearing a camouflage uniform, was in the passenger seat
and Goran Borovnica was dso in the car. She saw the car for about one minute from a
distance of less than one metre away and her view was unobstructed. About one to one-and-
ahdf hours later the convoy arived a the tavern “Zikind’ in Kozarusa. The column was
being guarded by Serbs, a mixture of amy and police personnd, who were “singling people
out and killing them”. When the convoy arived a the Kozarusa bus dation, rignt by the
tavern, men aged 15 to 65 were separaied from women and children and divided into three
groups dedtined respectively for Omarska, Trnopolje and Keraterm, as she laer discovered.
She recognized severd of the Serbs who were engaged in separdting the people and these
Serbs included the accused and Goran Borovnicas At that time she was about three to four
metres away from the accused and nothing obgructed her view. She dso heard the accused
ask apaliceman named Milo{ Preradovi} where the civilians should be taken.

BL  Nihad Seferovi}, whose house was eight or nine houses away from the accused's and
who has known the accused since childhood, gave evidence that he was in Kozarac on Sunday
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(which must have been 24 May 1992) when the attack began. He immediatdy fled to the hills
in Be{i}i but returned home in the evening to feed his birds and then went back to the hills.
Approximately three days later, on the fird day that people sarted to surrender (which must
have been 27 May 1992), as he was returning home, he sopped a the orchard of a house
across from the Serbian Orthodox church and saw about Sx Mudim policemen from Kozarac
with their hands behind their necks standing in line in front of the church. He recognized four
of these policemen and in front of them were the accused, Goran Borovnica, “Dule’ and about
15 other Serb paramilitaries whom he did not recognize, the soldiers dressed in uniforms with
wegpons pointed a the Mudim policemen.

3 The Case for the Defence

332 The Defence contends that when the conflict in Kozarac began the accused had fled to
Banja Luka and thus could not hae been in Kozarac on 27 May 1992 to commit the crimes
dleged in these four counts. In support of this contention severd witnesses were caled by the
Defence and their tesimony is dedt with in the section relating to the accused's defence of
dibi. As to the accused's absence from the Kozarac area on that particular day, the Defence
caled four witnesses, identified as Witnesses U, V, W and A, who were in the area on that
day, to tedtify; ther tesimony requiresindividua congderation.

3B Witness U, who has known the accused for about 30 years, was in the front part of the
column moving into Kozarac on 27 May 1992 ariving & the triangle around 815 to 830 am.
and waiting there for one-and-a-half to two hours. He never saw the accused in his movement
through Kozarac and a no dage during his progress from Rajkovi}i to Trnopolje did he see
the accused. It came out in crossexamingion that Witness U now lives in a house belonging
to a Mudim which was assgned to him by a commisson on which the accused used to gt in
his capacity as the Secretary of the Loca Commune.

334 Witness V has known the accused since his early childhood. He was a serving soldier
dationed in Kozarac from 27 May 1992 until the end of June 1992, patrolling dong Ma{da
Tita Street “from the cross-roads with the new Banja Luka/Prijedor road, up Ma{da Tita
Stredt, as far as the Mutnik Mosque®.  Witness V' confirmed thet he saw civilians being pulled
out of a column and executed. However, this was an incident separate and distinct from that
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charged in this paragraph of the Indictment. Although he saw Goran Borovnica on Mar{da
Tita Street below the kiosk he a no point during his duties in Kozarac saw the accused.

36 Witness W, who was sarving in the VRS when Kozarac was attacked, has known the
accused for about 20 years and is reated to the accused's wife. He was in Kozarac from 26 to
28May 1992 and ds0 saw the execution of a cvilian in Kozarac during that time but did not
see the accused during thet period dthough during crossexaminaion he daified that he was
located in the northern part of Kozarac where he spent the night of 27 and 28May 1992. It is
to be noted that, during rebuttal, Prosecution witness Sekib Svac tediified that he once saw
Witness W a the Keraterm camp calling people out and cursng the inmates “bdija mothers’,
remarking that “we can't live together anymore’.  Another Prosecution witness, Jusuf
Arifagi}, tedtified that he had known Witness W dmog his whole life and recdled an incident
when Witness W threstened to throw a grenade in front of the house of a Mudim because his
brother was a member of the TO. He aso recaled another incident in Kozarac when Witness
W, whilg drunk in a bar, threatened to st off a grenade and had to be taken away by the
police but returned the next day drunk and armed and threstening to avenge himsdf for
having been reported to the police the previous day. He dso tedified that he saw Witness W
vigt the Keraterm camp some time in June or the beginning of July.

3%6.  Witness A, who knows the accused “very wdl”, tedified aout his long wait on 27
May 1992 from about 9.30 am. until aout 6 pm. a restaurant “Ziko” located about two
kilometres from the junction of Kozarac where the road from Trnopolje crosses the Prijedor to
Banja Luka road. He sad in dl of that time he did not see the accused and that he would have
noticed the accused if he had been there.

4. Findings of Fact

337. It is the evidence of the Defence that from 23 May to 16 June 1992, gpart from the
three trips in the early part of June, when the accused visted Kozarac twice first on 1 June
and then again sometime between 8 and 10 June and when he vidted Trnopolje between these
two trips to Kazarac around 4 or 5 June, he was in Banja Luka dl the time and could not have
been in Kozarac on 27 May 1992 when the dleged killings took place in the afternoon a the
kiosk a the intersection of Ma{da Tita Sireet and the road leading to Kdate. This is the
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effect of the evidence given by the accused, his wife Mira Tadi} and his brother Ljubomir
Tadi} which is dedt with in the section deding with the defence of dibi. The other Defence
witnesses who happened to be a the scene on that day, namdy Witnesses V. and W,
confirmed that killings were teking place on Mar{aa Tita Street dthough neither of them saw
the accused there. Defence Witness U, who aso tedtified to not having seen the accused on
Mar{da Tita Street, could not possibly have witnessed events which occurred in the afternoon
when he was dready at the bottom of the street on his way out of Kozarac between 8.30 to 9
am. Defence Witness A, who was aso moving in a column down from the Street next to the
Orthodox church a the bottom o Mar{da Tita Street between 8 and 830 am. before
reaching the “Ziko” restaurant on that day, sad that he did not see the accused at dl but then
he too cetanly would not have been ade to witness wha happened a the kiosk that
afternoon.  The evidence of dl or any one of these four Defence withesses, who had passed
through Mar{da Tita Street, does not afford an dibi to the accused except to indicate that they
did not happen to see the accused in Kozarac on that day while they were there.

338 This Trid Chamber accepts Nasha Klip} as a witness of truth and her evidence
clearly shows that the accused was in the vicinity of Kozarac on the afternoon of
27 May 1992. It aso accepts witness Nihad Seferovi} as a trustworthy witness. Both these
witnesses have known the accused for a condderable period of time and dthough they did not
se the events a the kiosk or the accused's paticipation therein, their evidence dearly
indicates his presence in Kozarac on the day in question.

339. As to the accused's culpability, as daed ealier, it is dear tha Sdko Karaba{i} was
the firgt in time to arrive a the intersection when he saw that his brother Ismet Karaba{i} and
Re]o Fori} had dready been sngled out of the column and made to sand up againg the
kiosk. He then witnessed his other brother Ekrem Karaba{i}, his own son Sado Karaba{i}
and Meho Muikan being taken out of the column by Goran Borovnica on the orders of the
accused. Then the column was forced to march on and he saw ad heard nothing of what
happened a the kiosk aftewards. Ferid Muj~i}, who appears to be the next eyewitness in
point of time, sad he saw lamet Karaba{i}, EkremKaraba{i}, SeidoKaraba{i}, Re] o Fori}
and a fifth person & the scene dreedy sngled out and lined up againg the kiosk with the
accused gtanding behind Goran Borovnica who was then standing near Ekrem Karaba{i}. He
next saw Seido Karaba{i}, Re] o Fori} and the fifth person being taken across the road to the
other sSde of the dreet and his portion of the column was forced to walk on. Sulgman Be{i},
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who would appear to be the last of the eyewitnesses to come to the intersection, Stated that
when he reached the well just before the intersection his column was stopped and panic broke
out ad he witnessed Ismet Karaba{i}, EkremKaraba{i}, SeidoKaraba{i} and Re o Fori}
being taken out of the column. The sketch which he marked at trid showed that at that time
he had not yet crossed the mouth of the intersection or reached the kiosk. Then his cdumn
darted to move dowly and as he came to the middle of the intersection looking a the backs of
the four individuds he glanced to his left and saw another group of people, Six in number,
dready lined up againg a wall a the intersection towards Kuda. Then “dl of a sudden” he
heard a burst of firing, “one long burs and one shorter bure”, and upon looking towards his
rignt he saw the people lined up fdling, dthough one of them good ungeedily for severd
seconds, behind them were the accused and Goran Borovnica with “their wegpons pointing
towards these people’. Those shot, he sad, were lametKaraba{i}, Ekrem Karaba{i},
Sado Karaba{i} and Re] o Fori}. His column was then ordered to move faster.

0. In connection with the shooting ad killing of these four men, the tesimony of
Sulgman Be{i} is crucid. For his account to be correct, that he saw these four men being
cdled out and then laer shot (by inference because he only heard the firing and saw the
automdtic rifles of the accused and Goran Borovnica pointing & their backs), he would have
hed to be ahead of Sdko Karaba{i} and certainly ahead of Ferid Muj~i}, who was too far back
to have seen ay cdling-out but saw five individuds, Ismet Karaba{i}, Ekrem Karaba{i},
SadoKaraba{i}, Rejo Fori} and a fifth person, dready danding with their ams agangt the
wdl of the kiosk. Sulgman Be{i} describes the four as being caled out a the same time
wheress it is dear from Sdko Karaba{i}’'s evidence that there must have been a lgpse of time
between the two cdlings-out, i.e, the cdling-out of IsmetKaraba{i} and Re]o Fori}, who had
dready been sngled out, and the cdlingout of Ekrem Karaba{i}, SadoKaraba{i} and Meho
Muikan. If Sulgman Be{i}'s account is to be beieved, that he saw the cdling-out of the four
persons, lsmet Karaba{i}, Seido Karaba{i}, Ekrem Karaba{i} and Re]o Fori} a the same time
and the hearing of the shooting of these four persons later, he must have been far ahead of
Sdko Karaba{i} and Ferid Muj~i} to see the cdling-out and yet far behind them in order to
hear the shooting which SalkoKaraba{i} and Ferid Muj~i} did not hear. Sulgmen Be{i}
cetainly could not have been both dose enough to the front of the column to see dl the four
individuals being caled out and dso far enough to the rear to witness the shooting which was
goparently out of earshot of Sdko Karaba{i} and Feid Muj~i}, both of whom gppeared
credible and trustworthy. Sulgiman Be{i}’'s factud description of the pullingout of the four
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individuds and of the hearing of the gunfire does not & al accord with the accounts given by
Sdko Karaba{i} and Ferid Muj~i} and cannot be acoepted.

Al  For the reasons given above, the Trid Chamber is not stisfied beyond ressonable
doubt that the shooting and killing by the accused of the individuds a the kiosk occurred as
dleged or in fact tha the shootings did teke place dthough it is fully saisfied as to the
accused's participation a the scene in the cdlingout of people from the moving column and
that this occurred in the context of the armed conflict. In the Legd Findings section of the
Opinion and Judgment, the Trid Chamber will consder what offences, if any, have been
committed.

G. Paragraph 12 of the Indictment

1 The Events Alleged

342 This paragrgph concerns incidents aleged to have taken place in the two smal villages
of Jeski}i and Sivai. It reeds as follows:

About 14 June 1992, amed Serbs, induding Du{ko TADI], entered the area
of Jaski}i and Sva in op{tina Prijedor and went from house to house cdling
out resdents and separating men from the women and children. The armed
Serbskilled Sakib ELKA[EVI], Osme ELKA[EVI], Alija JAVOR, Abaz
JASKI] and Nijaz JASKI] in front of ther homes They adso beat Meho
KENJAR, Adam JAKUPOVI], Salko JASKI], Ismet JASKI], Beido
BALI], [EFIK BALI], Nijas ELKA[EVI], and llijas ELKA[EVI] ad
then took them from the areato an unknown loceation.
It is then dleged that by his paticipaion in these acts the accused committed offences

charged in Six counts.

A3 Counts 29, 30 and 31 charge the accused by reason of his paticipation in the acts
dleged in paagraph 12 with, repectively, a grave breach of the Geneva Conventions
recognized by Artide 2(8) (wilful killing) and Article 7, paragraph 1, of the Statute; with a
violaion of the laws or customs of war recognized by Article 3 and Article 7, paragraph 1, of
the Satute and Article 3(1)() (murder) of the Geneva Conventions, and with a crime againgt
humenity recognized by Artice 5(@ (murder) and Article 7, paragraph 1, of the Statute.
Counts 32, 33 and 34 rexectivdly charge the accused, in the form dready familiar from
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ealier counts with wilfully causng grest suffering or serious injury to body or hedth, with

crue trestment and with inhumane acts.

4. There is condderable evidence regarding those events of 14June 1992 coming from
SX witnesses, ether surviving former resdents of Jaski}i and Sivai or who had sought refuge
there. From that evidece it is dearly established that on 14 June 1992 Serb armed forces
hodtile to the Mudim inhabitants of those two villages went from house to house cdling out
the men, beating them and removing them to prison camps. In Jeski}, five men were killed.

A5 After the attack on Kozarac, thousands of inhabitants of the area, dmogt dl Mudim,
fled to the countrysde to the south, some seeking refuge in Jeskiti and Siva. The resdents
of those two villages were ordered to surrender al wegpons and novement within the villages
was redricted.  Thereafter Serb forces frequently came to the villages, sometimes in search of
particular fugitives, and once requiring locad men to collect corpses from a nearby village.
Then, early in June, Sva was shelled briefly by tanks and on or aout 10June 1992 some
houses and barns were burned down with the livestock 4ill in them.  Frequently the sound of
shots were heard & night and the villagers lived in fear, many desping in ther clothes lest
they be ordered to leave their homes without warning, as indeed happened later to the men of
the villages

346, On 14 Jure 1992 both villages were atacked. In the morning the approaching sound
of shots was heard by the inhabitants of Svc and soon after Serb tanks and Serb soldiers
entered the village. The houses were searched one by one and dl the men were ordered out
onto the road that ran through the village. There they were made to run dong tha road, hands
clagped behind their heads, to a callecting point in the yard of one of the houses. On the way
there they were repeatedly made to stop, lie down on the road and be beaten and kicked by
soldiers as they lay there, before being made to get up again and run some digtance further,
where the whole performance would be repested. Ther walets, identification cards and any
vauables they had on them were taken from them as they lay on the road. In dl some 350
men, mainly Mudims but including afew Croats, were trested in thisway in Svai.

7.  On arivd a the collecting point, beaten and in many cases covered with blood, some
men were caled out and questioned about others, and were threatened and besten again.
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Soon buses arived, five in dl, and the men were made to run to them, hands again behind the
head, and to crowd on to them. They were then taken to the Keraterm camp.

A8 The experience of the inhabitants of the smdler village of Jeski}i, which contained
only 11 houses on 14 June 1992 was somewha Smilar but accompanied by the killing of
villagars  Like Svd, Jeski}i had received refugees dfter the attack on Kozarac but by
14dne 1992 many of those refugees had left for other villages. In the afternoon of
14 June 1992 gunfire was heard and Serb soldiers arrived in Jaskili and ordered men out of
their homes and onto the village dreet, their hands clasped behind their heads, there they were
made to lie down and were severdly beaten. The village houses were searched to make sure
that al men were accounted for. Then the men other than three older men, were marched off
in the direction of Kozarac and their families have never seen or heard of them again. When
they had left, the women found the bodies of five men who had been shot, their corpses left to
lie where they fdl. Women and children were ether initidly ordered out with the men and
then told to go back indde ther houses or dse were smply told to reman indde in ether
case they were ordered not to look out to see what was hgppening to their menfolk.

349. Some of the distraught women in Jaski}i left with ther children and fled from the
village laer on 14 e 1992. Others remained behind;, one in particular stayed in Jeski}i
until mid-Jduly with her two young children until suddenly forced to leave by Serb soldiers on
a few minutes notice. In the days after 14 June 1992 there were many vidts to the village
each day by Serb soldiers, who helped themsealves to everything from tractors to liquor.

I As soon as they daed to leave ther houses, those who had remained after
14 dune 1992, including two of the older men, sought to bury the bodies of the five men
which had been left lying in the village. However, they faced threats abuse and obsruction
in doing so and were ultimatdy obliged to dg one common grave and bury the bodies there.
At some subsequent date most, perhgps dl, of the houses in Jaski}i were subgtantidly
destroyed, only burnt-out ruins remaining.

2 The Role, if any, of the Accused
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HBL The firg of five witnesses who say they recognized the accused in these villages,
Skib Svac, had known the accused since childhood, though as an acquaintance, rather than
as a friend. On 14 June 1992, in Sivd, this witness had been made to leave his home and with
other resdents, hands behind his head, run down the village dredt, lie down, be besten and
kicked where he lay, get up and run again and 0 on, repeating this many times until he, with
the others, reeched a yard filled with some 300 prisoners, mainly Mudims, dl of whom had
been beaten. There they were questioned and threstened and, when the men of the village had
been collected, were made to board buses. As Sakib Sivac approached a bus to board it, he
recognized the accused standing on one Sde of its rear door and a man caled Dragoje ™avi},
whom he knew better than he knew the accused, standing on the other Sde; he had to pass
between them and, as he sought to tak to Dragoje avi}, the accused pushed him onto the
bus. At that point he turned and looked the accused in the face. After boarding the crowded
bus he was sanding on the step and could ill see the accused through the door of the bus
wearing a camouflage uniform and with a rifle, pigol and knife and perhgps handcuffs a his
belt. The busestook the prisonersto the Keraterm camp.

X2 Draguna Jaskit lived in Jeskili with her husband. She had known the accused and
members of his family by sght for many years On 14 June 1992 gunfire was heard and then
soldiers came to her house and ordered everyone out. One soldier searched the house and the
women and children were then ordered to return to the house while the men had to go onto the
village dreet, with hands behind their heeds. As the witness began to go ingde she saw the
accused, 20 metres away, bearded and wearing a camouflage uniform, together with another
oldier, driving men of the village down the dreet towards her house and hitting them with a
dtick, one of the villagers with blood covering his face.

B3 The group had reached the part of the street in front of her house and were some 10
metres avay when she findly went ingde her house, where she and the other women and
children were told to lie down on the floor. The witness later got up and looked through the
window ard saw the accused and others beating the men of her family as they lay on the dreet
and pouring water over those who had fainted. She saw the accused drike her father with a
dick behind the neck as he tried to sand up. Her son then pulled her down orto the floor.
She got up again later, looked through the window and saw that al the men were now running
down the road with the accused, whose face she could see, beating a man; she was then some

12 metres away from him.
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B4 Later, when the men from the village had been taken away, she went out onto the
sreet and saw five bodies which she recognized as men from her village though not from her
family. Only three older men were left dive in the village. Later that day she went to the
Trnopolje camp and eventudly in a convoy to Bosnian government territory.  She has never
seen the men of her family since then, athough she has made efforts to trace them.

5. When in May 1995 she was shown a digplay of photographs by an invedtigator fran
the Office of the Prosecutor which included a photograph of the accused, she said at the time
that she did not recognize anyone. However, she tedified that she in fact recognized the
accused but was afraid to say s0.  She was later questioned again by an investigator from the
Office of the Prosecutor and said she did not identify the accused because she was not sure it
was he. She sad, however, in evidence that she was sure she saw the accused besting a man

inthevillage.

6. Subha Muji} is the 9ger of the last witness. She knew the accused by sight but had
never sooken to him.  She lived in a village near Jaski}i and hed fled from her own home to
that of her sster when her own home was shelled and burnt down. She described the arriva
o ldiers in Jski}li on 14June 1992, the ordering out of everyone in her sger's house, the
separation of men and women and the beeting of the men from her sise’s house by the
accused, whom she recognized. The accused was bearded, wearing a camouflage uniform.
When she went back insde she saw the accused ill continuing to best the men with a rifle
and to kick them. They were lying on the street while being besten and the accused ordered
water to be poured over them and they were then led off downthe street.

3H7.  Her dster Draguna Jaski} was with her indde when she saw this beating and sad to
her that the accused was killing al the men of the family. Later she went outsde and saw
bodies in the village. She has never agan seen the men who were taken from her house,
despite her effortsto find them.

I8 Zemka [ahbaz lived in a nearby village and went with her son and daughter to Say
with her relatives in Jaski}i when she fdt threstened in her own village. She did not know the
accused.  On the day that soldiers came to Jaski}i she was living with her children in a house
across the dtreet from that of Draguna Jaski} and ran outsde when she heard gunfire. She
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saw from the steps leading up to the house a man in camouflage uniform leading another man,
who came from Jaski}i, by the scruff of the neck; that man had a bleeding nose.  With the
man in camouflage uniform was another man with blond har who had a dick in his hand.
She ds0 saw men and women outsde Draguna Jaski}'s house lined up agang a wal and a
soldier with a gun there. The man in the camouflage uniform saw her, cursed and said thet if
the people in her house did not come out they would dl be killed. He then fired his rifle in
thear.

30 The witness re-entered her house and brought out those indde, beng her 19-year-od
son and a number of women. By tha time the men from Draguna Jaski}'s house were dl
lying down in the drest. The man in the camouflage uniform nodded to the blond man, who
darted beeting the men lying down. Then he told the women to go indde and her son to come
with him. However, the witness followed her son to the dreet whereupon the man in the
camouflage uniform threatened her with his rifle and her daughters took her insde. Later she
went outsde, saw blood and weter on the street and in dl five dead bodies, the same bodies as
those seen by the witness Draguna Jaski}. She has not heard from her son since the day he

was taken away.

0. In May 1995 the witness was shown a book of photographs of men and from it
sdected the photograph of the accused whom she recognized as the man in the camouflage
uniform referred to in her evidence. In cross-examingtion the witness recalled that the man in
the camouflage uniform was wearing a hat with a wide brim, “more like a shidd” from the
sunthan aha. Shesaid of him: “1 do not remember a beard, absolutely.”

Bl  Senija Elkasovi} lived in Jski}i and knows the accused but only in passing, whereas
dhe knows his wife well, having grown up in the same village. On 14 June 1992 when the
soldiers came to Jaski}i they ordered her husband and the other men out of her house and told
the women and children to remain insde and lie on the floor. One soldier entered the house.
The withess glanced out of the window as she was going to lie down and saw the accused,
wearing a camouflage uniform but with nothing on his head, in the yard of her house and was
then again ordered by that soldier to lie down. She heard shouts fom outsde and shots and
when the soldier Ieft the house she looked out of the window and saw the soldiers and the
men from her house moving down the dreet. Later she went outsde and saw no one in the
dreet; waking down the street she then saw two dead bodies with vishle bullet wounds in the
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head. She collapsed and her father-inlaw came to her and helped her back to her house
Later again, she saw two more bodies in the garden of her house, both shot in the head. The
bodies she saw and recognized were those whom other witnesses aso recognized. The
witness has not snce heard anything of her husband or of her other mae relatives taken from
her house.

32  Sena Jaski} did not see the accused in Jaski}i but as the remaining Jaski}i witness her
evidence can be conveniently described here  She lived in Jaskili with her husband, a
woodcutter. She did not know the accused. She described men in uniform entering Jaski}i on
14 June 1992 while she was in the summer kitchen of her house with her husband, her two
daughters and three refugees from other villages, a man and two women. Gunfire was heard
a adout 3pm. and two soldiers abruptly came to the kitchen door, ordered her husband and
the other man to go with them to the road and the women and children to remain seated. The
soldiers took the men out and beat her husband, curang him as a Mudim and asked if there
were othersin the house, to which her husband said there were not.

3363 Later, when dl was quiet, she went down the road and saw two dead men lying there,
being Osme and S&kib Elka{evi}. She then returned home, packed a bag with clothes and fled
the village with her children. She has never snce seen ether her husband or the other man
who was taken from her house, despite looking everywhere for her husband, induding
conaultation with international agencies.

3 The Case for the Defence

A The rdevat date being 14 June 1992, the accused's evidence is that he was living
continuoudy in Banja Luka without leaving it after returning on the evening of 4June 1992
from the second of two vidts which he made to Kozarac to collect possessions from his house
and café and before his departure for Prijedor early on the morning of 15 June 1992.

5. In the later description in this Opinion and Judgment of the accused's dibi the various
witnesses who tedtified to his presence in Banja Luka are named and the naure of their

tesimony is refared to. His dibi does not ded specficdly with 14June1992 and, as
discussed later, is generdly unspecific asto date in repect of this period.

Cese No. IT-94-1-T 7 May 1997



4, Findings of Fact

6. As was pointed out by the Defence, the description given by eech of these severd
witnesses of the clothing worn by the accused a the time is not congsent and the dothing of
the soldiers who entered Jaski}i with the accused is described by some witnesses very
differently from others and from the witness Sakib Svac’'s description of those who entered
Svd. Al the photo-identification of the accused by Draguna Jaski} was unsatisfactory.
However, it is to be noted that that photo-identification was dso ingppropriate and
unnecessary when applied to Draguna Jaski}, who had known the accused by sght for many
yearspast.

7. It is aso tue tha the rativey minor role of the accused in Sivai, as described by the
sole witness to the Serb entry into that village, contrasts with the important role he is sad to
have assumed in Jaski}i according to some witnesses and with his mgor role in Kozarac when
he attempted to restore it to activity after the attack on it and its substantid destruction.
However, these apparent contrasts may be explicable on any one of a number of grounds
They may, for example, be due to no more than the Siva witness happening upon the accused
a a paticular moment when he seemed to be engaged in the function of supervisng the
loading of prisoners onto buses, this a atime when there wasllittle dse left to do.

X8 There ae in rddion to this paragraph, four witnesses who had known the accused by
sght in the years before 1992 and who recognized him from that prior knowledge there is
d a fifth withess who did not previoudy know him but who made a podtive photo-
identification. Thelr evidence is answered only by the evidence of the accused that he was
continuoudy in Banja Luka from lae May until 15June 1992, gpart from three absences on
dates other than 14June 1992, and by the evidence of his wife and others unspecific as to
date, that he was resdent in Banja Luka

39. This Trid Chamber concludes that it is satisfied beyond reasonable doubt that the
Prosecution witnesses did indeed see the accused in Sivai and Jeski}i on 14 June 1992, tha he

entered those two villages together with other amed men as dleged in paragraph 12 of the
Indictment and in Siva took pat in the removad of separated men from that village to the
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Keraterm camp and in Jaski}i took part in the cdlingout of resdents and the separation of
men from women and children. It is further satified that the sad group forcibly removed
from the village of Jaski}i the following men: Beido Bali}, [efik Bali}, Munib Be{i}, llijas
Elka{ovi}, Nijas Elka{ovi}, Hassan Jakupovi}, Ismet Jaski}, Sdko Jaski}, Senad Mgdanec,
Alija Nureski, Iso Nureski, Mirsad Nureski, Jasmin [ahbaz and Fehim Turkanovi}, and that
the accused participated in their remova and further that the accused beat Beido Bali}, [efik
Bali}, Ismet Jaski}, and Sdko Jaski}.

3/0. Of the killing of the five men in Jeski}i, the witnesses Draguna Jaski}, Zemka [ahbaz
and Senija Elkasovi} saw ther five dead bodies lying in the village when the women were
able to leave their houses dter the amed men had gone  Senija Elkasovi} saw that four of
them had been shot in the head. She had heard shooting after the men from her house were
teaken away. Sena Jaski} saw two of the five dead bodies identified by the other three
witnesses, the witness Subha Muji} dso saw unidentified bodies in the village after the armed
men had gone. That the amed men were violent is not in doubt, a number of these witnesses
were themsdves threatened with death by the armed men as the men of the village were being
taken avay. Apat from that, their beating of the men from the village, in some cases begting
them into insensibility, asthey lay on the road, isfurther evidence of their violence.

371.  The group of armed men were rdatively few in number and the accused was one of
them and took an active pat in the rounding up of men in the village some witnesses
described him as giving orders to others but the evidence for this is not srong. It may,
however, be of some dgnificance that of the group only the accused was known to the
witnesses, it would seem that he done came from the locdity and, raher than giving orders,
he may have been acting as guide to the locdlity and asto who lived in the village.

372 The village of Jeski}i had been quiet before the aamed men came they arived to the
sound of gunfire, conducted with threats of desth and great violence a search of the village,
house by house, brutdly best the village men as they lay on the road and, when they left
taking the village men with them, shots were heard and five dead men remained lying where
they hed been killed in the village

373.  This Trid Chamber is saisfied beyond reasonable doubt that the accused was a
member of the group of amed men that entered the village of Jeski}i, searched it for men,
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seized them, beat them, and then departed with them and that after their departure the five
dead men named in the Indictment were found lying in the village and that these acts were
committed in the context of an amed conflict. However, this Trid Chamber cannot, on the
evidence before it, be stified beyond reasonable doubt that the accused had any pat in the
killing of the five men or any of them. Save tha four of them were shot in the head, nothing
is known as to who shot them or in what circumdtances. It is not irrdlevant that their deaths
occurred on the same day and a about the same time as a large force of Serb soldiers and
tanks invaded the closeby and much larger village of Sivd, accompanied by much firing of
wegpons.  Again it is not irrdevant that the much larger ethnic cleansing operation conducted
that day in Svd involved a very Smilar procedure but with no shooting of villagers.  The
bare posshility that the deeths of the Jaski}i villagers were the result of encountering a part of
that large force would be enough, in the date of the evidence, or rather, the lack of it, rdating
to ther deeths, to prevent satifaction beyond reasonable doubt thet the accused was involved
in those deeths. The fact that there was no killing a Siva could suggest that the killing of
villagers was not a planned pat of this paticular episode of ethnic cdeansng of the two
villages, in which the accused took part; it is accordingly a distinct possbility thet it may have
been the act of a quite distinct group of armed men, or the unalthorized and unforeseen act of
one of the force tha entered Svci, for which the accused cannot be hed responsble, that
caused their degth.

374.  The Trid Chamber is satisfied beyond ressonable doubt thet the accused took an
active pat in the brutd and violent besting of four of those dleged in the Indictment to have
been bedten as they lay on the road outsde their houses Beido Bdi}, [efik Bali}, lsmet
Jaski} and Sdko Jeski}.  There is no evidence of the beating of llijas Elkasovi} or Nijas
Elkasovi}. All that remains for consderation in rddion to the beding of those four is
whether the dements of each of these crimes as charged in Counts 32, 33 and 34 of the
Indictment are stified and, as previoudy daed, this will be consdered in a laer section of
the Opinion and Judgment when legd findings are made. There is no evidence of the beating
of the other four villagers sad in the Indictment to have been beaten.

3/, The Trid Chamber is dso satisfied beyond reassonable doubt thet the armed group,
induding the accused, forcibly removed from ther families and homes the 14 men ealier
referred to, to a location then unknown to them. Of these 14 the Indictment charges the
accused in respect of only six of them, being Salko Jaski}, Ismet Jaski}, Beido Bali}, [efik
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Bali}, Nijas Elkaf{ovi} and llijas Elka{ovi}. It dso charges the accused in respect of Meho
Kenjar and Adam Jekupovi} but no evidence was received with respect to these two men.
Whether this forced remova involves any and if so which of the offences charged in these
three counts will likewise be consdered when legd findings are made.

376. In concuson, three points should be noted. Fird, that dthough reference is made in
paragraph 12 to the village of Siva and evidence was given regarding the actions there of the
Serb forces, incduding the accused, the only dlegation gppearing in the paragraph rdevant to
Svd is the cdling-out of resdents and the separeting of men from women and children.
There is no dlegation, dthough much evidence, of physcd migrestment of the people of that
village. The evidence concerning the acts of the accused in Siva is confined to his standing
besde the door of a bus used to transport away the men of the village and pushing mde
villagers onto it after they had been cdled out and separated. In those circumstances, whether
or not the act of cdlingout resdents and separating the men from others could itsdf
conditute cruel treetment or inhumane acts, and whether any assstance given by the accused
to others in redion to tha act is direct or subgantid, is consdered when legd findings are
made. Secondly, while there is evidence of the cdling-out and separation in Jeski}i of llijas
Elkasovi} and Nijas Elkasovi} from women and children, there is no evidence of any besating
of either of them. Laslly, as mentioned above, there was no evidence led as to the two other
persons, Meho Kenjar and Adam Jakupovi}, named in this paragraph of the Indictment.

H. Paragr gph 4 of the Indictment

377.  This paragrgph concerns incidents dleged to have taken place a various locations in
op{tina Prijedor. It reads asfollows:

Between about 23 May 1992 and about 31 December 1992, Du{ko TADI]
paticipated with Serb forces in the attack, destruction and plunder of Bosnian
Mudim and Croat resdentid aess the seizure and imprisonment of thousands
of Mudim and Croats under brutad conditions in camps located in Omarska,
Keraterm and Trnopolje, and the deportation and/or expulson of the mgority of
Mudim and Croa residents of op{tina Prijedor by force or threat of force.
During this time, Serb forces incdluding Du{ko TADI], subjected Mudims and
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Croas indde and outsde the camps to a campaign of terror which included
killings, torture, sexud assaults, and other physicd and psychologicd abuse.

After this introductory paragreph follows severd subparagrephs in which the specific acts
dleged are detailed.

1 Subparagraph 4.1 of the Indictment

@ The events dleged

378.  This subparagraph concerns events dleged to have taken place during and subsequent
to the attack on Kozarac and its outlying villages. It reeds as follows:

Between the dates of 24 to 27 May 1992, Serb forces atacked the village of
Kozarac and other villages and hamlets in the surrounding area Dyko TADI]
was activdy involved in the attack. His paticipaion included firing flares to
illuminete the village a night for the atillery and tank guns as the village was
being shdled, and physicdly assging in the sdzure, collection, segregation and
forcad trandfer to detention centres of the mgority of the non-Serb population of
the area during those first days Dyko TADI] ds0 took pat in the killing and
beeting of a number of the seized pesons induding: the killing of an ddely
man and woman near the cemetery in the area of “old” Kozarac, the acts
described in paragraphs 11 and 12 beow, the beetings of a least two former
policemen from Kozarac & a road junction in the village of Kozarac, and the
beating of a number of Mudim maes who had been seized and detained a the
Prijedor military barracks.
3M.  Severd witnesses tedtified to the acts dleged in subparagraph 4.1 and to the accused's
role therein. There are essartidly three aspects to this charge the atack; the collection and
forced trander to detention camps, and the killings and bedtings. Condderable evidence has
been presented regarding the atack on Kozarac and the hamlets in the surrounding area
Many witnesses tedified that the atack on Kozarac began with heavy shdling on
24 May 1992 dfter the expiration of an ultimatum demanding the surrender of wegpons and a
pledge of loydty. Ample evidence was aso presented that after the Mudims of Kozarac
surrendered, beginning on 26 May 1992, long columns of dvilians from the outlying aress,
dmog entirdy non-Serb with the grest mgority condsing of Mudims, moved through the
centre of Kozarac to collection centres where they were then separated and transferred to one
of the three principd camps operding in the op{tina: Omarska, Keraterm or Trnopolje. Many
Mudim witnessss ds0 tedtified to the fact that killings and beatings occurred during this
period. As such, the issue in this subparagreph is the dleged role of the accused in these

events.
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380. A number of witnesses tegtified to the accused's participation in the attack on Kozarac
and the outlying aress. Witness Q, who knew the accused, testified that he saw the accused in
Kozarac between 8 and 9 p.m. on the day the attack started, 24 May 1992. He had been at
home eding lunch when the attack garted, quickly changed dothes and then went to the
hospitd to try and prepare it for attack. As he was leaving the hospitd in the evening to
check on his family he saw the accused and one Bo{ko Dragi}evi} jump over a fence and
head toward some nearby gardens. Soon theresfter a flare was fired from the garden area in
the direction of the hospitd and shdling followed which grestly damaged the hospitd. The
Defence quedtioned the veracity of this witness by pointing out that in a prior Satement he
hed gstated that when he heard the shdlling he waited & home for severad hours and it was only
in the evening when he left for the hospitd that he saw the accused. This contrasted with his
tesimony before the Trid Chamber which indicated that he had been a the hospitd and was
on his way home when he saw the accused. When chalenged he responded that it was
possble that there was a migtake in the prior Statement because he had only given a
superficid account without regard to the red sequence of events whereas he had never given a
fuller account in his life than his tesimony in court. The Trid Chamber accepts this
explanation and congders Witness Q to be ardiable witness.

3BL Armin_Muj~i}, who has known the accused since childhood when he paticipated in
the accused's karate training and later frequented the accused's café was in Kozarusa when
the attack began. On “the second ady” he went towards Kozarac with the intention of joining
the columns moving in from the northern part of Kozarac in the direction of the Banja Luka
Road. In Kozarac he saw the accused in a camouflage uniform with Goran Borovnica on a
tank which had been parked in Maf{aa Tita Street. There were other Serb soldiers
accompanying a column of people towards the Banja LukaPrijedor road and they were

cursing a people passing by in columns

332  Azra Bla evi}, who has known the accused “superficidly” since 1983 when she began
practisng veterinary medicine in Kozarac, saw the accused a the triangle in Kozarac town

centre on 26 May 1992 a agpproximately 3 pm. As she wated by the pasry shop someone
cdled out, “the€s Dule’, and she looked around and noticed the accused crossing the street
in the direction of the school. He was carrying a wegpon and wearing a uniform.  As the day

was sunny she had a clear view of him, athough she saw him for only a few seconds. She
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remembers this sghting because one Nihad Bahonji}, a Mudim ambulance driver, was a that
time being teken away from Mar{da Tita Stret near the triangle by an unknown soldier and
the only other person she knew in the area was the accused. She had dso seen the accused in
the days immediaidy before the attack. The Defence has chalenged her recognition of the
accused because of the “fleeting glance’” she had of him and the remark uttered at that time
dgnifying it was the accused. The Prosecution responded by pointing out that she was
looking for a familiar face and that a flegting glance of someone one knows can be pefectly
reliable, according to the evidence of Dr. Wagenaar, the Defence expert witness. Earlier on
26 May 1992, around 10 am., and again in the afternoon of 27 May 1992, Witness S saw the
accused a Keraterm. The Trial Chamber finds Azra Bla evi} and Witness S to be rdiable
witnesses.  Sako Karaba{i}, Ferid Muj~i} and Sulgman Be{i}, who tedified in deall
regarding the events described in paragraph 11, dl saw the accused on 27 May 1992 in
Kozarac when ther column of civilians moved down Maf{aa Tita Street towards locations
for separation. As discussed in reation to that paragraph, the Trid Chamber accepts ther
tesimony as to seeing the accused on tha particular day cdling out Mudim men from the
column moving down the main sreet.

383 Additiona evidence supporting the accused's role in the events reding to the attack
on Kozarac comes from statements made by the accused himsdf. Kemd Su{i} tedtified that
the accused told him after a meeting of the League of Peace, an organization atempting to
avoid conflict in the Kozarac area, that Kozarac would be shelled and Witness AA tedtified
that the accused said the area would be pat of a Greater Serbia  Sgnificantly, Mirsad
Bla evi} heard the accused say that he had “liberated Kozarac and nobody is going to take
anything out of Kozarac, only over my dead body” .

B4 Evidence of the accused’'s role in the collection, sdection and forced transfer of non-
Sab civilians to detention camps is presented by severd witnesses. Witness Q tedtified that
when he returned to Kozarac on 26 May 1992 to check on his family, he saw a column of
Mudims waking down Ma{da Tita Street toward the triangle and from there they were
directed first towards Prijedor and then towards Trnopolje and Sivc by the Serb police and
amy. He saw the accused by the triangle in Kozarac a this point. As previoudy noted, Azra
Bla" evi} dso tegtified to seeing the accusedon that day carrying a weapon.

Cese No. IT-94-1-T 7 May 1997



132

3%, Nasha Klipi}, who has known the accused dmost her whole life, stated in evidence
that upon leaving Vidovi}i on 27 May 1992 she and her children joined a convoy of people
who were moving towards Kozarac to surrender. As they came to the intersection in Kozarac
a about 2 pm. there were soldiers, Serb policemen and tanks in the vicinity. They headed for
Kozarusa in the direction of Prijedor and on the way she saw a Golf police car driven by
Brane Boltas moving in the opposte direction with the accused, wearing a camouflage
uniform, in the passenger seet. She had an unobstructed view of the car for about one minute
from a disance of less than one metre away. About one to one-and-a-hdf hours laer the
convoy atrived a the “Ziking' tavern in Kozarusa. The column was being guarded by Serb
amy and police personnd who were “singling people out and killing them”.  When the
convoy arived a the Kozarusa bus gation by the tavern, maes aged 15 to 65 were separated
from women and children and the men were divided into three groups destined respectively,
as she laer found out, for the Omarska, Trnopolje and Keraterm camps. She recognized
severd of the Serbs who were engaged in separdting the people and these Serbs included the
accused and Goran Borovnica. At that time she was about three to four metres away from the
accused and her view was unobstructed. She dso heard the accused ask a policeman named
Milof Preradovi}: “Where do | take these?’ referring to hose being rounded up. At that time
the accused was bareheaded, dressed in a camouflage uniform and was armed with a pistol
and an automatic rifle.  As daed in reation to paragraph 11, the Trid Chamber accepts
NashaKlipi} as atruthful witness.

336. Mehmed Ali} tedified that he and his family joined the column of people in Kozarac
to surrender to Serb forces on the morning of 26 May 1992. About 10 or 10.30 am. they
arived a the bus stop a Limenka where Serb soldiers had gathered and were separating
Mudim men from women and children and placing the men on buses. As he waited by the
dde of the road & Limenka he saw the accused, wearing a camouflage uniform, passng by
the bus in the company of Milo{ Bdte and other policemen. Mehmed Ali} was a friend of the
accused's father, knew the Tadi} family and his sons socidized with the accused. The Trid

Chamber consders him to be a truthful witness.

387. The Trid Chamber has found beyond reasonable doubt that the accused entered the
villages of Svad and Jeski}i together with other armed men as charged in paragraph 12. In
Svai, the accused took pat in the removd of the men from that village, who had been
separated from the women and children, to the Keraterm camp and, in Jeski}i, took pat in the
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cdlingout of resdents, the separation of men from women and children and the beating and
removad of the men. Although the date of these events 14 June 1992, fdls outdde of the
dates liged in this subparagreph, it comes wel within the time-frame prescribed in the
prefatory paragraph: 23 May to 31 December 1992.

3B Much tedimony has been heard concerning the various killing and beetings with
which the accused is charged, induding those specificadly mentioned as well as others not
elaborated upon. A notable exception was the charge of killing an dderly man and woman
near the cemetery in the area of “old” Kozarac, specificaly charged in this subparagraph, for
which no evidence has been offered. The evidence concerning the killings a the kiosk
described in paragrgph 11 has been discussed above, the Trid Chamber finding that dthough
it is saidied beyond reasonable doubt that the accused was present a the kiosk on
27 May 1992 and was engaged in the cdling-out of Ekrem Karaba{i}, Ismet Karaba{i}, Seido
Karaba{i} and Re]o Fori} from the column of cvilians, no reliable evidence was presented to
stisfy the Trid Chamber beyond reasonable doubt thet the accused killed these individuas.

339 In regad to the killings described in paragrgph 12, as discussed a@oove, the Trid
Chamber accepts that in the village of Jaski}i the five men, Sekib Elka{evi}, Osme Elka{evi},
Alija Javor, Abaz Jaski} and Nijaz Jeski}, were killed a the time of the presence of the group
o amed men, of which the accused was part, in tha village and further that this group
forcibly removed Beido Bdi}, [efik Bdi}, Munib Be{i}, llijas Elka{ovi}, Nijas Elka{ovi},
Hassan Jakupovi}, lsmet Jaski}, Sako Jaski}, Senad Majdanac, Alija Nureski, Iso Nureski,
Mirsad Nureski, Jasmin [ahbaz and Fehim Turkanovi}. The Trid Chamber has dready made
a finding that the accused paticipated in the remova of these men and that he beat Beido
Bdi}, [efik Bali}, lsmet Jaski} and Salko Jaski}.

30  With regard to the beatings of a least two former policemen from Kozarac a a road
junction in Kozarac, the tesimony of Witness Q is rdevant. On 26 May 1992 he returned to
Kozarac from his hiding place in the woods and as he headed towards his house he passed by
the triangle between his house and the school when he saw 10 Mudim policemen ganding in
a line.  With them were saverd Serbs, induding the accused and Goran Borovnica, both of
whom hit one of the policeman named Ali}, the accused inflicting a “karate blow”. He saw
the policeman Ali} stumble and fdl as a result of the blow and Goran Borovnica grabbed him
by the neck and pulled him back into the line. Witness Q watched for aout 15 minutes from
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behind a house. It is to be noted that Witness Q's tesimony only goes to establish the begting
of one policeman, not two as charged in this subparagraph.

PL Regading the besting of a number of Mudim maes who had been s@zed and
detained a the Prijedor military baracks, Uzeir Be{i} and Sead Halvad i} both tedtified to
being beaten while they were held a the Prijedor military barracks in early June 1992; Uzer
Be{i} aound 3June1992 and Sead Halvad i} aound 8June1992. Uzer Be{i}, a Mudim,
tedtified that during the attack on Kozarec he hid in the woods with friends, dl of whom were
unarmed, until 31May 1992 when he was captured by Serb forces On 3June 1992 he was
eventudly taken with two other young men to the Prijedor military baracks where they
entered a building and were paced in the hdlway facing the wal with Uzeir Be{i} farthest to
the right. Soldiers then began to curse them and beet them on their backs and shoulders with
batons, meking him fdl on his knees with his head facing to the right toward some offices
down the hdl. While he was on his knees he saw the accused come out of a room to his right
and goproach him as he headed towards the exit. As he passed, the accused kicked Uzeir
Be{i} severd times and then continued on his way out of the building. Uzer Be{i} has
known the accused since boyhood.

32  Sead Halvad i} had been a parachutist in the INA and was pogted in Serbia until 15
May 1992 when orders came that dl soldiers of Bosnian origin had to be posed in Bosnia
He arived in Banja Luka, later joined a resstance group of mostly Mudims and some Crodts,

was captured dong with a friend on 6June 1992 and was transferred to the Prijedor military
barracks sometime after noon on 9June1992. He was taken to the first floor and left with
another man while one of the guards went to get the Commander. Another guard came dong
and asked: “What are you Usta{a doing here?” He forced them to raise three fingers in a Serb
sdute and lined them up agang the wal with ther faces agang the wdl. Then another
guard asked, “Tadi}, do you see Usta{a’, and then two military policemen entered, both
dressed in camouflage uniforms with “white dings’, one of whom was the man the guard had
addressed as Tadi}. Thereupon he was druck by a very had “karate blow”. The two men
then proceeded to kick and best him with batons and other items whilst he and the other men
hed to lean with three fingers againg the wall. He was able for a short while to see the faces
of the men who were beating him. The Commander then told them to stop the besting,
sying: “Tadi}, let those people dong’, and one of the two replied, “They dl have to, dl ther
throats should be cut, that is the only way”. They were then taken to a cdl in the barracks
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where they were beaten agan by a different group of soldiers and the next day they were
taken to the Omarska camp. He had not known any man named Tadi} prior to that day. He
identified the accused through a photospread on 14 June 1996 as one of the two men who had
physcaly ausad him a the Prijedor barracks and asserted that prior to that time he had had
not seen the image of the accused on tdevison or any other media form. He dated that he
was sure tha the photograph he sdected was of one of the people who had besten him at the
Prijedor baracks. As discussed in Section V' of this Opinion and Judgment, the Trid
Chamber has found the identification procedure to be vdid. Although the Defence, by way of
a preliminary objection, pointed out that the dates of these aleged events go beyond the time-
frame of 24 to 27 May 1992 dated in this subparagrgph, these events do fdl within the time-
frame prescribed in paragraph 4.

3B As for other killings, not specificaly charged but rdevant because of the use of the
word “induding” in this subparagraph, Nihad Seferovi} tediified that on the afternoon of
26 May 1992, on his way back home from the hills in Be{i}i, he stopped at the orchard of a
house across from the Serbian Orthodox church. In front of the church he saw approximately
gx Mudim policemen from Kozarec, induding Edin Be{i}, Ekrem Be{i}, Emir Karaba{i} and
one Osman with their hands behind their necks standing in line.  In front of them were the
accused, Goran Borovnica, “Dule’ and aout 15 other Serb paramilitaries who had weapons
pointed a the Mudim policemen. He saw the accused pull two of the policemen, Osman and
Edin Be{i}, out of the line and kill them by ditting their throats and sabbing each one severd
times. The Defence challenged the witness's ability to view dearly the events occurring in
the churchyard. There is however, no evidence with regard to the killing of the old couple by
the cemetery as dleged in this subparagraph.

(b) The case for the Defence

3. In support of the Defence assertion that the accused was not in Kozarac from 24 to
27 May 1992, the Defence cdled evidence to show that he was not there during the armed
conflict and did not participate in the sdection and trandfer of civilians to collection centres.
This evidence was discussed in relation to paragraph 11, where it was noted that Witnesses U,
V, W and A did not see the accused in Kozarac on the days in question.
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3%, Witness U who was in the front part of the column which passed through Kozarac on
27 May 1992, arived a the triangle between 815 and 830 am. where he waited for one-
and-a-hdf to two hours. During that time he did not see the accused.  Witness V, who was in
Kozarac on 27May 1992 as a <oldier, did not see the accused in Kozarac on that day.
Smilaly, Witness W was in Kozarac from 26 to 28 May 1992 and a no time saw the
accused, dthough during crossexaminaion he darified that he was dationed in the northern
pat of Kozarac where he spent the night of 27 and 286May 1992, Witness A, who waited
mog of the day of 27May 1992 a “Ziko's’ restaurant before being transported dong with 20
others to the Keraterm camp, did not see the accused a dl during his long wait. Knowing the
accused “very well” he dated that, had the accused been there, he would have recognized
him. Additiond Defence evidence concerning the events described in paragraphs 11 and 12 is
described in reldion to those paragragphs and requires no reptition.

(©  Findingsof fact

39%6. As discused in rddion to paragrgph 11 and in the section of the Opinion and
Judgment addressing the accused’'s dibi, the Defence assartion that the accused was not in
Kozarac a this time cannot be accepted. The evidence of the Defence witnesses who
happened to be in the Kozarac area during the attack, namey Witnesses V, W, U and A
attests only to their not having seen the accused in Kozarac when they were there. The Trid
Chamber consders the Prosecution witnesses referred to as reliable witnesses and  accepts
thar evidence tha the accused was present in Kozarac during this period and activey
paticipated in the attack on Kozarac and the surrounding arees and in the collection and
forced trandfer of civilians to detention centres.

397. The Trid Chamber finds beyond reasonable doubt that the accused participated in the
cdlingout of cvilians as described in paragrgph 11 of the Indictment as well as the cdling-
out, separaion, beatings and forced trander of civilians described in paragreph 12 of the
Indictment. This Trid Chamber dso finds beyond reasonable doubt that the accused beat a
policeman named Ali} on Mar{da Tita Street in Kozarec; that he kicked Uzeir Be{i} and beat
Sead Halvad'i} while they were held a the Prijedor military barracks, and thet he killed two
policemen, Osman and Edin Be{i}, in front of the Serbian Orthodox church in Kozarac. All
of these victims were Mudim. The Trid Chamber adso finds that each of these acts was
committed within the context of an armed conflict. All that remans for congderation in
relation to these offences is whether the dements of the crime charged in Count 1 of the
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Indictment (persecution on political, racid and/or religious grounds) are sdidfied and, as
dated previoudy, this will be consdered in a laer section of the Opinion and Judgment when
legd findings are made.

2 Subparagraph 4.2 of the Indictment

@ The events dleged

38 This subparagraph concerns events dleged to have taken place a the Omarska,

Keraterm and Trnopolje camps. It reads asfollows:

Dufko TADI] was as0 seen on numerous occasions in the three main camps

operating within - opftina  Prijedor: Omarska, Keraerm and Trnopolje.

During the period between 25 May 1992 and 8 August 1992, TADI]

physcdly took pat or othewise paticipaed in the killing, torture, sexud

assault, and bedting of many detaness & Omaska camp, incduding: those

acts &t forth in paragrgphs 5 through 10 bdow and other ingtances of torture

and bedting prisoners in the “white houss’, the “adminigration building’, the

“piga’ and the main garage area.  During the same period, in Keraterm camp,

Du{ko TADI] physcdly took pat or otherwise paticipated in the beeting of

detainess and looting of their persond property and vaudbles, including, on

more than one occasion, the mass bedating of a number of detainees from

Kozarac being confined in “Room 2.
30, The Trid Chamber has been presented with an overwheming amount of evidence
regarding the exigence of the Omarska, Keraterm and Trnopolje camps.  In addition, virtudly
every Prosecution witness atested to the horrendous conditions of the camps. Thus at issue in

these subparagraphsistherole, if any, of the accused in these incidents.

400. The evidence supporting these chages not induding that subdantiaing the
dlegaions contaned in paragrgohs 5 to 10 of the Indictment, incdudes the testimony of
severa withesses who tedtified to seeing the accused at the Omarska, Keraterm or Trnopolje

camps.

@ Omarska

401  In addition to the testimony given in regard to the events charged in paragrgphs 5 to 10

of the Indictment, 12 Prosecution witnesses testified that they saw the accused a the Omarska
camp between May and August 1992. The firgt sighting of the accused was on 29 May 1992
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by Hamdija Kahrimanovi}, a Mudim who has known the accused since 1967 when he stayed
in an apatment 15 to 20 metres from the accused’'s parents in Kozarac. Over the years while
the father of the accused was dive, Hamdija Kahrimanovi} saw the accused's father nearly
evay day. Hamdija Kahrimanovi}'s wife worked in the hedth dinic with Mira Tadi}, the
wife of the accused.

402 Hamdija Kahrimanovi} arived a the Omarska camp on 27May 1992 and saw the
accued twice during his time theee.  When he saw him on 29 May 1992 Hamdija

Kahrimanovi} was on the pista and the accused was standing 20-25 metres away in front of
the adminigration building with two or three uniformed men. Hamdija Kahrimanovi} tedtified
that the accused was wearing dandard camouflage dothing. In the middle of the following
week, which would be between 2 and 4 June 1992, Hamdija Kahrimanovi} again saw the
accused. He was wdking toward the adminigration building when he noticed the accused at
aoproximaedy the same place he had seen him the previous week, agan with two or three
people. Hamdija Kahrimanovi} tedtified that he had a cdear view of him and tha he was
goproximately 10 or 15 metres away.

408. Senad Mudimovi}, a Mudim prisoner a the Omarska camp who was severdly and

frequently beaten during his time there, was the next witness to place the accused a Omarska

He tedtified that the accused, dong with severd others, beat him on two separate occasions.
The fird besting occurred after Senad Mudimovi} was interrogated.  After leaving the
interrogation, during which he was besten, Senad Mudimovi} was on his way back to room
15 in the hangar building from a room above the kitchen. As he waked toward the hangar, he
sole a look and saw men on the grass near the white house. Some of these men began to
fallow him and he sped up in a futile atempt to dude them. As he reached the door to the
darcase, he fdt a blow that made him fdl on his hands and knees in the direction of the
dars.  The accused came from behind and grabbed his hair, pulling left and right as if sheking
him, tumning him. He then saw a man who told him to kiss a beret that he was holding with a
kokarda on it. Senad Mudimovi} refused until the man hit him, causng him to fal agangt
the kokarda and cut his lips. This was followed by a series of blows. He was hit on his head
0 drongly that he sumbled forward and then he was severdly hit from severd Sdes. At one
point an object was thrown tha hit him in the back. He somehow got up and managed to
escape up the stairs. The second beating of Senad Mudimovi}, which occurred on 18 June
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1992, has been discussed in the portion of the Opinion and Judgment addressng paragrgph 6
of the Indictment.

404. The Ddence chdlenged the credibility of Senad Mudimovi}'s tesimony as to the
involvement of the accused on the bass that he may have seen media coverage of the arrest of
the accused in Germany. In addition, the Defence implied that he may have followed news
stories about the accused and that the passage of time between the events and his viewing of
the photospread may have decreased his ahility to identify the accused properly.

406. Edin Mrkdj, who worked as a policeman in Prijedor until 10 April 1992 and is a
Mudim, dso tedified to recelving a beating by the accused. Edin Mrkdj was taken to the
Omarska camp on 2 June 1992 and remained there until the camp was disbanded in August
1992. He had known the accused snce 1991 when he met him in Prijedor through Emir
Karaba{i}, his coworker. After that occason, he saw the accused severa times prior to the
conflict.

406. On 16 June 1992, a gpproximady 2 p.m., Edin Mrkaj and another inmate were taken
to the firg floor of the adminigraion building for the purpose of transporting a dead bodly.
When they got to the top of the dairs, they stopped with their heads down as was customary
practice. He heard laughter, but could not see how many people were around him.  The man
danding next to him received a blow and fdl down. Someone then put a rubber baton under
Edin Mrkdj's throat in such a way that his head was forced up and he looked into the face of
the accused, who was holding the baton. The accused then turned and hit him on his head.
Edin Mrkdj tedtified tha the accused asked him why he was there and wha his occupation
was, despite knowing that he had been a police officer. He answered and was told to dretch
out his ams and hands. The accused then asked him which hand he wsed to write with, then
began hitting him on that hand with the rubber baton. When the baton fdl a one point, the
accused told him to “pick up the baton and say, 'Here you are, Sr' and 'Serb, Serb”. Edin
Mrkaj daed tha the accused then stuck the bard of an automatic rifle in his mouth and
began beating him on the head with ameta soring:

The barrd was in my mouth and | was receiving double blows with a rubber
baton and with the metd spring. Now, rubber baon, one can 4ill survive,
somehow manage it, but not a metd spring. My head was burding, blood
was burging. It was awful. My teeth were bresking. Everything was
bresking. | cannot remember exactly which blow was the last one. The last
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one was redly terible. | have a feding that Du{ko Tadi} a that moment hed
stepped backward. | do not know whether the barrel was out of my mouth at
that moment or before that, but | received a terrible blow there and everything
burst. | fell. | fainted.

407.  While the accused hit him with the metd spring, another person hit Edin Mrkdj with a
rubber baton. He lost consciousness for a period of time. He tedtified that, when he came to,
the accused ordered him to hit a man who was lying down with a crushed head. “You could
not identify a nose or eyes or any pat of his body only blood, blood, blood” After he hit the
man, two civilians with a camera arived and waked toward them. Edin Mrkdj dtated that
the accusad then told him to run downdairs and he somehow managed to return to his group.

408. Edin Mrkdj tedtified that he had severd minutes in which to see the accused, who had
on a blue police jacket and soldier's boots and was unshaven. As a result of these incidents,
Edin Mrkdj tedtified that he has had three operations on his gums and mouth and he suffered
damage to his hand from which he had just recovered in March or April 1996.

4. The Defence chdlenged the credibility of his testimony on the bads that in a prior
statement he said that the accused at the time of this incident looked 40 years old and in court
he did not make the observation to the effect that the accused appeared to have aged.

410, Mehmeddija Huski} tedtified that he encountered the accused a& Omaska on
20dune 1992. Mehmeddija Huski}, a Muslim, lived in opftina Prijedor from birth mogdly in
the area of Kami~an, a lagdy Mudim aea of aoproximady 1,000 households 12
kilometres from Prijedor and 1 kilometre from Kozarac. He knew the accused from seeing
him in the dret and saw him often around town over the past 20 years. He arived in
Omarska on the Friday after the attack on Kozarac and remained there until 6 August 1992.
While there, he was kept in the dectricd workshop room. He tedtified that on or around
20 une 1992 he was in the dectrica workshop after coming back from being taken to get his
gun from his home. The accused came in, waked by the inmates who, pursuant to an order
from someone, were sanding a atention in two lines, went to the end of the room and st on
a wooden bench. The accused used gross language and verbdly abused them, mentioning
“Alijas name in a very gross context”. The accused had a pigtal in his hand and hit every
second person on the head with the pigtol. The witness was one of the ones hit, so he had an
opportunity to observe the accused from about haf a metre avay. As he hit people on the
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head, the accused sad: “You had a rifle” He then left the room. Mehmeddija Huski}
tettified that the accused was in camouflage attire had an automatic rifle on his back and hed
a sndl beard of adout a week’'s growth of har. The witness dated that he observed the
accused from a close disgance during this incident for about three minutes and had no doubt as
to hisidentity.

411. The Defence chdlenged Mehmeddija Huski}'s credibility on the bass tha, in a June
1995 datement, he dtated that the man who came into the room was cleanshaven while a
trid he tedified that the accused had a smdl beard a tha time. In addition, the prior
satement dleged that the accused entered the room with two or three soldiers instead of one
other soldier as he tedified a trid. The Defence dso noted that dthough this incident
dlegedly occurred only two days dfter the events charged in paragraph 6 of the Indictment, no
other witness who was in the eectricd workshop mentioned the presence of the accused in
the room on tha day. The testimony indicates that Armin Kenjar, Muharem Be{i}, Elvir
Grozdeni}, Ferid Muj~i}, and Emsud Vei} were hed in the dectricd workshop around this
time and none of them mentioned the incident to which Mehmeddija Huski} refers in regard
to the accused.

412, Ziyad Jekupovi}, a Mudim who has known the accused from the time they were in
primary school together, clams to have seen the accused on 21 or 22 June 1992 between 3
and 4p.m. He was gtting in the white house, looking through the window of the first room to
the right. He saw the accused in a group of three men coming from the direction of the pista
and moving towards the white house. The accused was the closest to the white house of the
three men. Although Ziyad Jekupovi} had a clear view of him, he only saw him from the
wad up due to his view being patidly blocked by the windowsll. The accused was about
seven to ten metres from him.  Ziyad Jakupovi} remembers this occasion because of his belief
that people tended to kill those that they knew and his fear that the accused would recognize
him. He tedtified that the accused had on the top part of a camouflage uniform like a shirt,
with no cap, and was unshaven. Although he saw him only briefly, it was enough time to
recognize him.

413,  The remaning witnesses to the accused's presence a Omarska cannot pinpoint an
exact date, dthough the tetimony reveds tha they each saw him between June and early
August 1992. Ferid Muj~i}, a Mudim from Kozarac, has known the accused for most of his
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life, dthough they did not sodidize In addition to sseng him on 18June 1992, the day that
Emir Karaba{i} and Jasmin Hrni} were cdled out, he saw the accused on a subsequent
occason moving from the adminidration building towards the white house when he was in
line to go to lunch. The accused was accompanied by two men dressed in uniforms and the
accused aso had on a camouflage uniform with a pistol on his hip. No chalenges were raised
to this pat of his tetimony on cross-examingtion, dthough the Defence did question certain
other ements of his testimony that related to paragraph 6 of the Indictment.

414.  Another witness tedtified to seeing the accused at the Omarska camp a some point in
late June 1992. This witness, Kema SU{i}, was born in Kozarec and lived there on Mar{da
Tita Stret until 1992. He is ds0 a Mudim. His knowledge of the accused is indisputable;
the accused was a pupil of his in school, he helped the accused gain access to the school gym
for his karate lessons, his younger son helped the accused build the accused's house and café,
and his unde loaned him money to hedp complete his coffee bar. He ds0 tedified, as have
many witnesses, to the didtinctive gait of the accused. During the latter haf of June 1992
Kema SUi} saw the accused, with a group of soldiers of the VRS, entering the
adminidration building and waking upstairs. The accused wore camouflage trousers and an
ordinary shirt with no jacket and was not carrying wegpons. Kemd Su{i} tedtified that he had
agood view of him in sunny weether.

415, D ema Deomit aso knew the accused from ther school days in Kozarac. D™ emd
Deomi}, a Mudim, saw him often in Kozarac and on one occason had had a conversation
with the accused about whether D'ema Deomi} could assist the accused with some work. At
Omarska, D 'emad Deomi} was hed in the garage a the rear of the adminigtration building
during the first four weeks and while there he saw the accused during the month of June. He

was danding in the front of the room, not much more than one metre from the door and less

than one metre from the wal when he saw the accused through the open door eight to ten
metres outside of the garage. D ema Deomi} tedtified that the accused rode up dowly on a
motor bike from the direction of Omarska town, from his left Sde, and a guard jumped out of
an open van door and hdted him. He stopped and taked to the soldier who was standing near
the van. The witness then saw him gpproaching with a young soldier and feared that he might
be seen, s0 he moved backwards to get as far away as he could ingde the garage. The
accused had a band on his head, was unshaven, was wearing a jacket with many pockets like a
pilot's jacket and hed an autométic rifle with a double chamber on his back.
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416 D ema Deomi} was laer transferred to the white house, from which he twice saw the
accused.  The firgt time, he was in the corner next to the wall a the entrance to the second
room on the right, crouching down when he saw the accused in the corridor through the glass
of the closad door. However, D ema Deomi} sad that he only saw hdf of the face of the
accused on this day. During the second sighting from the white house, D emd Deomi} was
in the same postion dthough there were less people in the room with him a this time. Both
of these dghtings in the white house occurred in late June, July or early August1992. The
Defence argues that this witness's account is unreliable because the witness saw a picture of
the outsde of the garage in which it was raining, then incorporated the rain into his accourt of
the occason when he saw the accused on a motor bike, arguing tha this shows grest

uggedtibility.

417. Kasm Mes}, a Mudim who did not know the accused prior to his time & Omarska,
saw the accused in July 1992 on the pista area with a notebook or book of some kind in his
hand, immediately after a man had been murdered, taking to the guard who had shot the man.

The corpse of the man was dill visble when the accused arived to tak with the guard. On
another occason, Kaam Med} saw the accusad updars in the adminigration building.
Kasm Mes} was ordered to teke a prisoner who could not wak on his own there for
interrogation. As he passed a table a the top of the dtairs, he saw the accused gtting on a
chair with his feet on a thle. Kasim Mes} did not know the accused but identified him from
the photospread. Kasm Mes} testified that he was gpproximately two metres avay and was
forced to gand there for aout 15 minutes, and had a good opportunity to view the accused,
despite his orders to face the wall, because he kept seding glances in the direction of the
accused. He cdlamed to have never seen a picture of the accused prior to the investigator from
the Office of the Prosecutor showing him the photospread.

418  In crossexamination, it was reveded that the day this witness saw the accused on the
pisa, he was bleeding from cuts on his face, which may have affected his vison. His sghting
of the accused on the pista was dso chdlenged on the bass that he and &eryone there were
forced to lie on their somech thus dlowing him only a flegting glance of the accused from the
corners of his eyes. In addition, the Defence suggested that Kasm Mes} was frightened
because of the shooting and could have made a mistale about the identification.
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419,  Another Mudim from the Prijedor ares, Nihad Haski}, tedtified that he saw the
accused twice while a Omarska  Although he lived in Prijedor and Trnopolje, Nihad Haski}
knew the accused because of the prominence of the accused's family. Nihad Haski} arived
in Omarska on 30 May 1992, spent his fird night in the administration building and then was
on the piga for nine or ten days before being transferred to the hangar. He first saw the
accused during the time he was on the pista.  There was a rumour spreed among the inmates
that the accused was there. Nihad Haski} looked over and saw the accused in a group of three
or four guards in camouflage uniforms with weapons.

420. The second time he saw the accused was one to three days later, and Nihad Haski}
was dill on the piga The accused was sanding in a group, in a camouflage uniform, next to
the administration building on the corner furthest from the white house and across from the
hangar building. The members of the group were danding, pointing & something.  Again,
Nihad Haski}'s atention was drawn to the group because of a rumour that the accused was in
the camp. Both times he only glanced up but had enough time to recognize the accused.
Nihad Hasi} tetified that he saw the back of someone whom he thought was the accused on

another occason but cannot confirm that it was him.

421,  Saud Hrni} aso saw the accused on the pista. As he was from Kozarac, he knew the
accused dthough they were not friends. Saud Hrni}, who was a Mudim, had teken karate
lessons with him.  He arrived a2 Omarska around 8June 1992 and remained there until 6 or
7Augus 1992. He saw the accused only once while there, holding something resembling a
paper file, standing on the pisa near the adminidration building. He does not know whether
the accused was moving or standing dill, or whether he had a beard or was clean-shaven.
When he saw the accused, Saud Hrni} was lying on his back with his head postioned towards
the hangar on the right sde facing the direction of the grass and the white house. He does not
remember if there were any other persons standing with the accused, but there was nothing
blocking his vison and it was a sunny day. As soon as he saw the accused, Saud Hrni} put
his face toward the ground so that the accused would not see him.

422 Witness R a Mudim, dso places the accused a Omarska, dthough he is not sure of
the date. He did not persondly know the accused before but had seen him in the sports pages
of the Kozarski Vjesnik newspaper on four or five occasons. The day he saw him a
Omarska, Witness R was on the pista having a conversation with a man named Hrni} from
Kozarac, when Hrni} said: “That is DYko’, and pointed. Hrni} bent down and WitnessR
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looked toward the white house to see the accused coming out of it. He watched him, for a
minute or two, wak in the vicinity of the white house. Witness R tedtified that he had a clear
view of the accused's face and tegtified that the accused was wearing a multicoloured jacket
the colour of the skin of a giraffe. The date of this Sghting was sometime between 30 May
and 6 August 1992, the dates that Witness R was present a Omarska  This event registered in
Witness R's mind because of his recognition of the accused from the sports page of the
newspaper. He tedtified that he was stting between two flower tubs with an unobstructed
view. However, it gppears that Witness R may have spoken with a witness who had tedtified
previoudy or to the Prosecution about that witnesss testimony because, in response to a
question, he daed that the flower tubs did not impair his view even though the question that
had been put to him did not make that suggestion. This witness tedtified hat Kera, the young
man who was shot as tedified to by Kaam Mes}, was killed in July 1992, Witness R
tedtified that dthough he was dso on the piga a this time in a pogdtion close to the white
house, he did not see the accused that day even though he saw the guard who shot Kera and
others gpproaching the guard.

423, Uzer Be{i}, a Mudim who knew the accused prior to the outbresk of the conflict,
testified that he aso saw the accused while he was on the pista, Stting with his face toward
the adminigration building. This was in the later pat of July 1992. On that occason, he
heard ydls and shouts coming from behind the adminigration building. He looked in that
direction and saw inmates coming from behind thet building and dso saw the accused with
some soldiers. The prisoners on the pista were then ordered to lie down and those who had
come from behind the adminigration building lay down besde them. They were moaning as
if in pan. The witness then looked over a them and saw thet they were being beaten and that
the accused was hitting them and jumping on them. Ther bedting did not las long but
Uzer Be{i} looked two or three times a the accused while it was happening. Those prisoners
were then ordered to stand up and go to the white house.

424.  The Defence chalenged the testimony of Uzer Be{i} regarding the identification of
the accused because Uzer Be{i} had viewed a report of the arrest of the accused in Germany

on tdevison and, during his interrogetion by the German police, he was shown a photograph
of the accused.

a The case for the Defence
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425, The defence of the accused is that he was never a the Omarska camp. In support of
this denid, the accused asserts that during the rdevant times he was working a the Orlovci
checkpoaint, or & home, or with friends or family.

b Findings of fact

426.  Subparagrgph 4.2 charges the accused with paticipation in killings, sexud assault,
and beatings and torture in the white house, in the adminidration building, on the pida, and in
the main hangar a the Omarska camp between 25 May and 8 August 1992 and incorporates
the acts charged in paragrgphs 5 to 10 of the Indictment. The Trid Chamber has dready
concluded that the Prosecution has proved beyond reasonable doubt certain of the charges
dleged in paragraphs 6, 7, 8 and 10 of the Indictment. These findings support the conclusion
that & the Omarska camp the accused participated in beatings in the white house and in the
hangar before even reviewing the testimony of the witnesses just conddered in regard to
subparagraph 4.2 of the Indictment.

427.  As the Prosecution hes falled to present any evidence regarding the accused's
participation in sexud assallt and torture as dleged in this subparagreph, the dlegetions thus
left for review ae those that the accused participated in begtings in the adminidration
building and on the piga The Trid Chamber will now evduae the evidence presented
regarding these dlegations.

428. Four of the above-named witnesses provide tetimony as to the paticipation of the
accused in bedings not charged dsewhere in the Indictment: Edin Mrkdj (adminigration
building), Uzar Be{i} (pisa), Mehmeddija Huski} (hangar), and Senad Mudimovi} (hargar).
Edin Mrkdj, whom the Triad Chamber finds to be a credible witness, saw the accused on
16une 1992 a approximatedy 2 pm. in a blue police jacket. This tesimony is consgent
with that of Mira Tadi}, who tegtified that the accused came home from his first day of duty in
a blue police uniform. In addition, the Trid Chamber finds that the difference between the
prior datement of Edin Mrkdj and his tesimony a trid regarding the appearance of the
accused is of no consequence conddering his prior acquaintance with the accused and the
indgnificant nature of the difference.  The Trid Chamber thus accepts the testimony of
Edin Mrkdj that the accusad beet him on 16 June 1992 in the adminigration building.
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420. The Trid Chamber accepts Senad Mudimovi}'s testimony regarding the accused's
beeting of him on 11 June 1992.

430. Mehmeddija Huski} tedtified that the accused was in the Omarska camp on 20 June
1992. On this paticular day, the Orlova checkpoint records indicate that the accused was
working from 3 pm. to 9 pm. and Advija ~ampara tedtified that the accused came to her
goatment that morning. The accused confirmed this, stating that he received a key to that
goartment that morning. Thus, the event dleged by Mehmedadija Huski} would have had to
have taken place a some point after the accused left the apartment in Pe}ani and before he
was to report for duty a the Prijedor police station a 2.30p.m. as was, the accused tedtified,
his cusomary practice. However, as discussad dsewhere in this Opinion and Judgment, the
Trid Chamber finds that these records reflect only his assgnment and not his actua presence
a the checkpoint. More troublesome is the Defence chdlenge to the tesimony of
Mehmeddija Huski} on the basis that there were severd other prisoners in the dectricad room
who tedtified a trid but who did not mention this incident. It is unlikdy that, if the events
occurred as described by Mehmeddija Huski}, these witnesses would not have seen the
accused and accordingly referred to this incident during ther testimony. Thus the Trid
Chamber does not accept the testimony of Mehmedalija Huski}.

431  The testimony of Uzer Be{i} suffers from the same infirmity in that no other witness
tedtified to seaing the accused jump on the backs of prisoners on the pista despite the presence
of many prisoners on the pisa a that time. Thus the Trid Chamber does not accept the
testimony of Uzeir Be{i}.

432.  The second account given by Ferid Muj~i} in regard to the incidents charged in
paragrgph 6 of the Indictment differed substantidly from that of other witnesses. Based on
this difference, the Tria Chamber does not accept fully his testimony.

433.  Witness R's cedibility is chdlenged by the Defence not because of his testimony
regarding his dghting of the accused but because of his unsolicited datement that the flower
tubs on the piga did not impede his view of the accused. The Trid Chamber concludes that
perhaps this testimony was given because Witness R had spoken with a witness who gave
testimony prior to him or to the Prosecution about that testimony. Witness R's denid that he
discussed the trid with anyone a dl reflects adversdly upon his tesimony. However, this
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incdent is not sufficent to discredit his tesimony fully and the Trid Chamber finds Witness
R to be generdly credible.

434.  The accused's generd denid of ever having been a the Omarska camp is rgected in
view of the overwhdming credible tetimony to the contrary. His assgnment a the Orlovici
checkpoint provides no conclusve dibi; raher it merdy reflects his assgnment there.  The
Defence evidence as to off-duty hours while living in Banja Luka and Prijedor is wholly
unspecific asto dates and times and only establishes that he was generaly resident there.

4%, After obsarving the demeanour of the witnesses whom the Trid Chamber finds to be
credible and consdering dl of the evidence for the Defence, the Trid Chamber finds beyond
reesonable doubt that the accused took pat in the bedting of Edin Mrkdj and
SenadMudimovi} in the adminigration building and the hangar building respectivdly and
that these acts were committed in the context of an armed conflict.

(ii) Keraterm

436. The Prosecution dso offered a condderable amount of testimony regarding the
presence of the accused at the Keraterm camp. Witness S is a Mudim from Kozarac who
knew the accused's father and often saw the accused in Kozarac. He tedtified that Fe saw the
accused, with an unobgtructed view from 30 metres away, on 26 May 1992 after 10am. a the
Keraterm entrance gate. He described the accused as dressed in a police uniform camouflage
top and sngle-coloured trousers. He next saw the accused at Keraterm when he went for his
second interrogetion in the afternoon on 27 May 1992.  The accused had his foot on a car and
was with a taxi-driver from Prijedor. Witness S tedtified that he was gpproximately 20 metres
away from the accused and had time to observe him. He dso dated that buses were being
unloaded and loaded with prisoners not more than five metres from the accused. On this

occasion, the accused wore the same police uniform.

437. [efik Kes} is a Mudim from Kami~ani, a suburb of Kozarac. He was familiar with
the accused as a resdent of Kozarac. [efik Kes} was taken to the Keraterm camp on
agoproximately 15 June 1992. At Keraterm, the witness was held in Room 2. At some point
during his fird 10 days he was cdled out of the room a goproximady 9p.m. A group of
uniformed men came to the door and one of them asked if anyone wanted to get revenge on
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him or the other soldiers for dl the bestings. None of the prisoners volunteered, so the guard
pointed to two men and caled for the first ten after those two to come out of the room. They
waked outsde and were put into a line and one guard, whom [efik Kesi} recognized as the
accused, went from prisoner to prisoner asking questions and bedting them.  This guad
reeched [efik Kes}, who looked at his face, and asked him his name, where he came from,
and whether he had any wegpons. When [efik Kesi} responded that he did not have any
wegpons, the accused said: “They dl say tha”, and sruck him in his chest. [efik Kesi} fdl
and the accused continued down the line of prisoners.  After dl of the prisoners had been
beaten, they were taken back to the room. [efik Kes} noted that the accused had on a
multicoloured camouflage uniform.  He tedtified that he could see the accused clearly despite
it being dark because of a light from a vehide tha faced the building. The Defence
chdlenged the accuracy of [efik Kes}'s testimony on the bads that he had withdrawvn
additional dlegations of seeing the accused.

438, Ha&kija Elezovi}, dso a Mudim, tedified tha the accused kicked him during an
interrogation a the Keraterm camp. Hakija Elezovi} had known the accused by sght for five
or Sx years prior to the conflict because the accused and his elder son were friends. On 9 Jly
1992 Hékija Elezovi}'s village was deansad and its inhabitants were led to Trnopolje, then
taken to Keraterm, where he stayed for aout 10 days in Room 2 with over 500 people. While
there, he was interrogated by Dragan Radakovi}, the Director of the Kozarac Nationd Park.
During this interrogation, Hekija Elezovi} tedtified, the accused gppeared to be a bodyguard
for Dragan Radakovi}. While Dragan Radakovi} questioned him, the accused kicked him,
knocking him down, then came aound the table and kicked him on the back and chest.
Dragan Radakovi} grinned and laughed as the accused best him. The interrogation lasted
goproximately haf an hour and the accused best him for a few minutes during this time. He
saw the accused clearly the entire time. He was wearing a police uniform and hed a pistol and
a short beard. As a rexult of the bedtings tha he suffered during his confinement,
Hakija Elezovi}’s ribs were broken, his kidneys were injured and as a consequence of the
beating, he suffers headaches and has difficulty breathing.

439. The Defence chdlenges this testimony on the bads that the witness is confused about
whether he saw the accused at Keraterm as well as Omarska, or only at Omarska. As noted
dsawhere in this Opinion and Judgment the context in which the tesimony was given
indicates that the withesswas in fact Sating that the accused beat him in both camps.
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440,  Witness Q grew up in Kozarec, is a Mudim, and has known the accused since
childhood. Although the accused is older than he, they began to socidize about five years or
0 before the conflict, when the accused opened his café.  They saw each other regularly for
busness and socid purposes. As the outbresk of the conflict gpproached, the accused began
to digance himsdf from Witness Q, who smilarly stopped frequenting the accused's cefé
because of the nationalistic Serbs who were often there.  This witness was taken to Keraterm
on 14 June 1992 and was put in Room 2 with 500 to 600 other prisoners.

441,  Witness Q dated that, in generd, people knew of the accused's comings and goings a
the Keraterm camp because he was from Kozarac. Towards the end of July 1992,
gpproximatdy one month after Witness Q's arrivd a Keraterm, new prisoners began to arive
from the Hambarine area.  Five to seven days before their arriva, this witness heard someone
sy that the accused was coming and he moved from his norma postion so he could see
outsde and, after seeing the accused, went immediately back to his place for fear of being
detected. He tedtified tha he saw the accused in a camouflage uniform, laughing and joking
with the guards Approximately a quarter of an hour later, he heard someone say tha the
accused wes leaving. He looked out again and saw the acoused leaving in a van with

prisonersin it, headed toward Kozarac and Omarska

442,  The Defence chdlenged the credibility of Witness Q on the basis of an accusation that
he belonged to a local force formed to defend Kozarac organized by Captain Sead “irkin and
was untruthful about this membership a trid, based on a prior datement he gave. The
witness denies that he was a pat of this group and contends that this Statement was
improperly trandated and therefore not representative of hisremarks at the time.

a The case for the Defence

443 The accused denies ever having been a the Keraterm camp. By way of an dibi he
asserts that during the times charged in the Indictment he was working as a traffic policeman

a the Orlovci checkpant and during periods when he was not assgned to those duties, he
was in Banja Luka or Prijedor with family and friends.
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b Findings of fact

444, Witness S's gghting of the accused on 26 and 27 May 1992 is not contradicted by any
other evidence presented to the Trid Chamber. Having observed the demeanour of this
witness while testifying and considering the evidence of the Defence, the Trid Chamber finds
him credible and accepts his tesimony.

445, [efik Kesi} knew the accused well enough to recognize him from the close view that
he had during the attack on the prisoners from Room 2. The Defence chdlenge to this
witness, because he withdrew prior alegations of seeing the accused, does not affect his
credibility.  Indeed, the withdravd of the other testimony reflects this witness's dedre to
tedtify only about that of which he is absolutely certan.  Accordingly, the Trid Chamber
accepts the testimony of [efik Kes} in regard to the accused's begting of the men in Room 2
in June 192

446. The Trid Chamber dso finds Hakija Elezovi} to be a credible witness and accepts his
account of the accused's presence in the Keraterm camp as wel as the assault upon him.
Findly, the Trid Chamber dso finds Witness Q's testimony regarding the presence of the
accused at the Keraterm camp to be credible, due to his prior knowledge of the accused and
his demeanour while testifying, and accepts his testimony regarding the accused's presence at
the Keraterm camp in mid- or late July 1992,

7. As with the accused's denid of ever having been a the Omarska camp, the denid is
rgected in view of the overwheming credible testimony to the contrary. His assgnment a
the Orlovd checkpoint provides no condusve dibi; rather it merely reflects his assgnment
there. The Defence evidence as to off-duty hours while living in Banja Luka and Prijedor is
wholly unspecific as to dates and times and only esablishes tha he was generdly resident

there.

448. The Trid Chamber accordngly concludes that the accused was present on severd
occasions a the Keraterm camp and finds that the Prosecution has proved beyond reasonable

doubt that the accused took part in the beatings of the prisoners & Keraterm as charged in
ubparagraph 4.2 of the Indictment and that he took pat in one mass bedting of prisoners
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from Room 2. These acts were committed in the context of an armed conflict. In the absence

of evidence to support the remaining charges, the Triad Chamber finds that the accused did not
take part in the loating of vauables or persond property.

(i) Tmopdie

449,  Severd Prosecution witnesses tedtified that they saw the accused at various locetions
in or aound the Trnopolje camp, induding indde the fenced aea surrounding the schoal,
dressed in uniform or civilian clothes and in conversation with the camp commander, between
May and November 1992. These witnesses included Witness S, Nasha Klipi}, Eniz Be{i},
Mesud Arifag}, Mirsad Blaevi}, Elvir Grozdani}, Jusuf Arifegi}, Bahrija Deni}, Vasf
Guti}, Advija”>ampara and Nasiha Jakupovi}.

a The case for the Defence

480. The accused acknowledges vidting Trnopolje five times  once with Jozo Samad'ija
looking for the laiter's sster during the summer of 1992; on 1October 1992 as security detall
for the locd Red Cross, when he acted as a reserve policeman and stood by the bus to help the
Red Cross with its ectivitiess a the end of October 1992 to vigt Adil Jkupovi}; with his
brother Ljubomir Tadi} to look for a friend; and once as Secretary of the Locad Commune to
deliver Red Cross messages.

b Findings of fact

451 Subparagreph 4.2 dleges in regard to the Trnopolje camp that the accused was seen
there on numerous occasions, it does not charge him with taking or particpaing in any acion
while there.  Since the accused admits to having gone to Trnopolje on severd occasons and
many credible witnesses described his presence in or around the camp on severa occasons
from 27 May 1992 to lae November 1992, the Trid Chamber finds beyond reasonable doubt
that the accused was indeed present in or around the Trnopolje camp during the relevant time

period.
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3 Subparagraph 4.3 of the Indictment

452, This subparagraph concerns adleged incidents of transfer and unlawful confinement in
the Trnopolje camp. Asorigindly charged, it reed asfollows

During the period between 25 May 1992 and 31 December 1992, Dufko
TADI] physcaly paticipated and otherwise assgted in the trander to and
unlawful confinement in Trnopolje camp of nonSeab persons from the
Kozarac aea  Additiondly, during the period between September, 1992 and
December, 1992, in Trnopolje camp or in the adjacent aea, TADI]
physcdly took pat or othewise paticipated in the killing of more than 30
detainees, incuding groups of mae detainees executed near a white house
adjacent to the camp and a group of mde detainees executed in a plum
orchard adjacent to the camp. TADI] dso physcaly took pat or otherwise
paticipaed in the torture of more than 12 femde detainees, including severd
gang rapes, which occurred both in the camp and a a white house adjacent to
the camp during the period between September, 1992 and December, 1992.

With the exception of the fird sentence the dlegations contaned in this paragraph were
supported only by the testimony of Dragan Opaci}, who was origindly given the pseudonym
“L”. During trid, aspects of his tesimony were reveded which led the Prosecution to Sate in
open court that it did not condder Dragan Opaci} a witness of truth and to submit a motion to
withdraw these dlegations. Thus the only remaning portion of this charge dleges “During
the period between 25 May 1992 and 31 December 1992, DYko Tadi} physcaly participated
and othewise assiged in the trandfer to and unlawful confinement in Trnopolje camp of non-
Serb persons from the Kozarac area” These remaining alegations are now subsumed in the
charges in subparagraph 4.1, dready discussed, which charges the accused in part with the
“saizure, collection, segregation and forced trander to detention centres’ of non-Serbs in the
Kozarac aea. The Trid Chamber has dready found beyond reasonable doubt that the
accused participated in such acts.

@ Therodle, if any, of the accused

453, The Trid Chamber has previoudy consdered the testimony of witnesses rdevant to
this charge, induding that of Armin Mupri}, Azra Bla evi}, Witness Q and Nasha Klipi}. In
addition, as noted in subparagrgphs 4.2 and 4.4, numerous witnesses placed the accused at
Trnopolje on severa occasons.
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(b The case for the Defence

454, The evidence presented by the Defence in regard to this subparagrgph is the same as
that offered in regard to subparagraphs 4.1 and 4.2.

(©  Fndingsof fact

45%. The Trid Chamber has dready found beyond reasonable doubt that the accused
played an active role in the moving of non-Serbs from the Kozarac area in columns through
and out of Kozarac to assambly points and in ther subsequent separdion into categories by
age and s for trangport to camps, incdluding Trnopolje, dl effected by force or the threat of
force. Thus the Trid Chamber finds beyond reasonable doubt that the accused participated in
the trander to and in the initid confinement of non-Serbs in camps generdly, and in the
Trnopolje camp in paticular, as charged in this subparagrgph and that these acts were
committed in the context of an armed conflict. However, the Trid Chamber finds that the
accused did not take an active role in the continued confinement of non-Serbs in the Trnopolje

camp.

4 Subparagraph 4.4 of the Indictment

45. This subparagrgph concerns  dleged paticipation in the seizure, sdection and
trangportation of individualsfor detention. 1t reads as follows:

Between 25 May and 31 December 1992, TADI] physcdly paticpaed in
the sszure and sdection of individuds for detertion in the camps and
trangported Mudims and Croats who had been saized, to the camps for
detertion.  During the time he was engaged in this seizure, sdection and
trandfer of non-Serbs to various detention centres, Du{ko TADI] was aware
tha the mgority of those detanees who survived detention would be
deported from the territory of Bosnia-Herzegovina

457. A subgtantid body of evidence has been presented and dready summarized regarding
the saizure, detention and ultimate deportation from op{tina Prijedor of nonSerbs, and the use

of the Trnopolje camp in particular for those sdected for deportation. Evidence has been
presented that the release of prisoners from camps was made conditiond upon the signing of
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documents rdinquishing al materid goods and underteking not to return to op{tina Prijedor.
Theissueraised by this subparagraph is the role of the accused in these events.

458. Much of the evidence discussed in the previous subparagraphs concerns the accused's
role in the saeizure, sdection and transfer of individuas from the Kozarac area  In particular,
deportation from the Trnopolje camp was tedified to by the following witnesses Mudtafa
Mujkanovi}, who has known the accused for “many, many years’, tedtified tha he saw the
accued twice while @& the Trnopolje camp. The fird dghting was on or around
21 August 1992 when a convoy of buses was leaving the camp. The accused, who was
wearing civilian clothes, was with Goran Borovnica and severd others and they followed the
convoy by car when it left. The witness saw the accused from a distance of 10 to 15 metres.

His second dghting of the accused was on 1 October 1992 when the witness was evacuated
by bus dong with others for Karlovac in Croatia and the accused was on the road outsde of
the camp. Mesud Arifagi}, who knew the accused “for as long as | have known mysdf”, saw
the accused a the Trnopolje camp four times and on the last of these sightings, on 1 October
1992 at about 8.30 am., saw him near buses which were there to remove prisoners from the
canp. He waked past the accused on his way to board the bus which took him from
Trnopolje to Karlovec in Croatia  Elvir Grozdani} testified that he saw the accused at the
Trnopolje camp on the day that 1,600 people were evacuated to Karlovec. The accused,
wearing a camouflage uniform, was standing, amed with a rifle, a the corner of the school
fence watching. Jusuf Arifagi}, who has known the accused since the witness Started going to
school, tedtified that when the Trnopolje camp was being dissolved in October 1992 he saw
the accused as he was being evacuated aong with a number of other people, enough to fill 33
to 35 busss, on 30September or 1 October 1992. He saw the accused, who was leaning
agang the fence wearing a police uniform and armed with an automatic rifle, & around 10 or
11 am. Bavija Deni}, who has known the accused for about 20 years, saw the accused
aound noon on 1October 1992 as the witness boarded a bus to leave the camp a Trnopolje.
The accused was near the fence by the school, dressed in a sort of police uniform, about four
to seven metres avay from him.  Additiondly, Mirsad Bla evi}, who knew the accused from
Kozarec, saw the accused a the end of August entering the office of the locad Red Cross and
command heedquarters in Trnopolje. The accused was wearing a camouflage uniform and
caried an autométic rifle.
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450, The accused's presence a the Trnopolje camp when the surviving prisoners were
deported to Crodtia is sgnificant evidence with regard to the charge in this subparagraph.
The question remains, however, whether when the accused was paticipating in the saizure
and sHection of nonSerbs, as edtablished aove, he knew that the mgority of the prisoners
who survived would be deported. His presence a the Trnopolje camp when thousands of
prisoners were being removed is rdevant in this regard, as is his description of himsdf in his
work report as an “earnest SDS member and an enthusiastic supporter of the idea of creating
Republika Srpska’, both of which embrace the notion of an ethnicdly pure Serbian territory.
Additionaly, in his role as SDS Presdent in Kozarec, he must have had knowledge of the
SDS programme, which included the vison of a Greater Serbia. Witnesses including Witness
AA provided evidence which not only showed thet the accused knew of this god but that he
was an active supporter of it. Witness AA tedtified to an argument about politics that the
accused had with [efik Sivac shortly before the conflict in which the accused sad that the
area “would be a Greater Serbia, it would be theirs, and that we, Mudims will not be there,
that there will be no place for usthere’.

@ The case for the Defence

460.  Again, the defence is that the accused, gpart from five vidts to Trnopolje, was never a
the camps and did not take pat in any way whasoever in the ethnic cleensing activities
occurring in the region, a discusson of which need not be repested here.  As for chalenges to
Prosecution witnesses, the Defence for the most part relied on chalenges presented within the
context of other subparagraphs of paragraph 4 and other paragragphs of the Indictment.

()  Findingsof fact

461. Based on the presence of the accused a the Trnopolje camp when surviving prisoners
were being deported, as well as his support both for the concept and the creation of a Greater
Sabia, necessxily entalling, as discussed in the preiminary findings, the deportation of non-
Searbs from the designated territory and the edtablishment of the camps as a means towards
this end, the Trid Chamber is stified beyond reasonable doubt that the accused participated
in the saizure, sdection and transfer of nonSarbs to various camps and did so within the
context of an armed conflict and that while doing so, he was aware tha the mgority of
surviving prisoners would be deported from Bosnia and Herzegovina
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5 Subparagraph 4.5 of the Indictment

462.  This subparagrgph concerns dleged paticipation in the plunder and destruction of
persond and red property of nonSerbs and reads as follows:

Concurrent with the attack and ssizure of the non-Serb population of Kozarac
and the surrounding area, the Serb forces plundered and destroyed the homes,

busnesses, and other propety of nonSerbs. The sdzure trandfer and

detenion of the non-Sarb population and the plundering and destruction of

their property continued for a number of weeks During the period between

23 May and 31 August 1992, DUko TADI] was aware of the widespread

nature of the plunder and destruction of persond and red property from non-

Sarbs and was physicdly involved and othewise participated in that plunder

and dedruction, induding the plunder of homes in Kozarac and the looting of

vauables from non-Serbs as they were seized and upon ther arival a the

camps and detention centres.
463. The evidence from Prosecution and Defence witnesses dike supports the charge that
Sarb forces dedtroyed homes, busnesses, and other propety of non-Sebs and plundered
private property. These witnesses, including the accused, dl describe the widespread

degtruction and looting, as well asthe near tota destruction of Kozarec.

464. Despite copious testimony regarding the looting and dedruction of Kozarac, evidence
supporting the dlegations regarding the accused's role in the dedtruction, plunder and looting
is non-exigent.  Accordingly, the Trid Chamber finds thet the accused did not commit the
acts as charged in this subparagraph.

6. Discriminatory Grounds for the Acts Taken

@ The acts were taken within a generd context of discrimination

465. As discussed in the prdiminary findings, after the take-over of Prijedor, the Prijedor
Crigs Staff, a the direction of the ARK Criss Staff, implemented a policy of discrimination
agangd non-Serbs. Non-Serbs were fired from ther jobs particulaly leadership postions for
which they were no longer consdered qudified, refused necessary documentation and their
children were prevented from attending school. Travel outsde of the op{tina for nonSerbs
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was prevented and within the op{tina severdy redricted by means of a curfew and
checkpoints. Daily searches were conducted in dmost every apatment inhabited by non-
Sarbs, mosgues and other rdigious and culturd ingtitutions were targeted for dedtruction and
the propety of Mudims and Croas was sdzed. The man nonSerb settlements were
surrounded, bombarded and invaded and, during these atacks, care was taken not to damage
the property of Serbs.

466. Mog of the nonSab inhabitants of op{tina Prijedor were sent to the camps, the
horrors of which have dready been recounted and, reminiscent of the Second World War, one
witness tedtified to hearing that over 30 freight carriages with women and the ederly had been
taken away in an unknown direction. Those who remained were required to wear white
ambands to diginguish themsdves and were continuoudy subject to harassment, beetings
and worse, with terror tactics being common. Non-Serbs in op{tina Prijedor were subjected to
gross abuses, seemingly as a means of ataining the historical goa of a Greater Serbia.  One
witness, Vadsf Guti}, tedified to hearing the Trnopolje camp commander, Sobodan
Kuruzovi}, explain the Serb plan as being to reduce the number of Mudims in Prijedor to 10
percent or less, and then later reduced this to 2 percent or less Radodav Br|anin, the
Presdent of the ARK Criss Saff, repestedly publicised his pogdtion that the largest
percentage of non-Serbs acceptable in the territory designated as Greater Serbia was 2
percent. The datement of Radidav Vuki}, who was dected to high pogtions in the municipd
SDS committee in Banja Luka, the regiona board of the SDS and the SDS Main Board of
Bosnia and Herzegoving, that children of mixed marriages “were good only for making sogp’,
is reflective of the discriminatory environment agang nonSerbs.  Serbs who had not
previoudy exhibited naiondidic tendencies were encouraged to accept the policy of
disrimination  through the use of propaganda, dissent agangt which was sSlenced, and
acceptance of which was consdered a necessty for advancement within the SDS. Those

refusing to comply were branded traitors.

467. The abuses agang non-Serbs were motivated by reigious and political reasons. The
curse directed a Mudims most often was the derogatory &m, “bdija’, as well as “Fuck your
Alija’, referring to the SDA leader Alija lzetbegovi}. These indicate the motivations of the
perpetrators.  Abuse was dso directed towards Croats for politicd reasons. There was
repeated testimony that men were forced to hold their hands in the threefinger Serb sdute,

which is a traditiond Serb gregting and has meaning within the Serbian Orthodox church, and
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severd witnesses tedtified that crosses were carved on men's bodies. Numerous witnesses
tetified to hearing discriminatory curses such as “bdija mothe”, “Usta{a mother”, and “Alija
mother”, usudly in association with a bedting. Many were required to sing Serb nationdigtic
songs and some of the camp guards wore the “Chetnik kokarda’, the twoheaded eagle
described as equivadent to wearing a Nazi swastika A few gpecific examples are sufficient to
indicate the horrendous trestment inflicted on the non-Serb population of op{tina Prijedor on
the badis of rdigion and palitics.

468. Uzer Be{i}, a Mudim, tedtified that after he was beaten a the Prijedor military
barracks, as discussed in regard to subparagraph 4.1, he was taken dong with two others to
the Keraterm camp where they were turned over to a Serb soldier named Zoran @igi}, who
immediady asked ther nationdity. When they sad that they were Mudims he ordered them
to demondrae how Mudims pray and to remove their trousers to see if they were
circumcised, threatening that if they were not he would perform the operation. After they did
0 he beat them with the butt of his rifle and afterwards took them to Room 1. Uzeir Be{i}
tedtified that he saw others being treasted in the same manner and that he and others were
cdled out and beaten and forced to Sing Serbian songs.

460. Hkret Kadiri}, commander of the police dation in Prijedor until 1991 and theresfter
commander of the Traffic Police in Prijedor until the take-over, tedtified that he was arrested
in his agpartment in Prijedor on 24 May 1992. He was teken to the fird floor of the SUP and
after a while he heard “bestings, screamings, shoutings, shooting”. From the window he saw
a tank with two soldiers going by from the direction of the post office towards the SUP, their
hands raised in the threefinger Sarb sdute, shooting with automatic rifles. Then he saw two
buses gop in front of the man entrance of the SUP and two soldiers got off and posted
themsdlves on both sdes of the bus doors. As the prisoners, dl of who were Mudims, left the
buses they were made to run into the SUP with their hands on the back of their heads. The
SDS Presdent, Smo Mi{kovi}, dressd in cdvilian dothes, and [kondri} Vaso, a police
ingpector from Sargevo dressed in a uniform, and both armed, were a the entrance. He could
hear curses, such as “Alija, fuck you, fuck your Usta{a mother”, coming from the entrance of
the SUP as well as screams of people in pain. Almogt dl the Serb police officids were in the
SUP a the time. Later that evening he was taken from the SUP for interrogation, during
which he was beaten from head to toe with rubber bats, wooden poles, a pigtal, a knife and

cables and tortured until he was rendered unconscious.
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470. Suada Rami}, a Mudim, tedtified that she was rgped a the Prijedor military barracks.
After the rgpe she was bleeding terribly and went to the hospita where she was told by one of
the doctors that she was gpproximaidy three to four months pregnant and that an abortion
would have to be performed without anaesthetic because there was none.  When this doctor
asked another doctor for assgtance, the second doctor dtarted cursng, saying that “dl bdija
women, they should be removed, diminated’, and that dl Mudims should be annihilated,
expecidly men.  He cursed the fird doctor for helping Mudims. Prior to the rape there had
been no problems with her pregnancy. When she returned from the hospital she went to stay
with her brother in Donja ] ea eventudly returning to her gpatment in Prijedor where she
was subsequently raped for a second time by a former Serb colleague who had come to search
her gpatment.  The next day she was taken to the Prijedor police station by a Serb policeman
with whom she was acquainted through work. On the way he cursed a her, usng ethnicaly
derogatory terms and told her that Mudims should dl be killed because they “do not want to
be controlled by Serbian authorities’. When she arived a the police dation she saw two
Mudim men whom she knew, covered in blood. She was taken to a prison cel which was
covered in blood and where she was rgped again and beaten, afterwards being teken to the
Keraterm camp. She recognized severa prisoners a Keraterm, al of whom had been beaten
up and were bloody. She was transferred to the Omarska camp where she often saw corpses
and, while deaning rooms, she found teeth, har, pieces of humen flesh, dothes and shoes
Women were cdled out nightly and raped; on five separate occasons she was caled out of
her room and raped. As a result of the rapes she has continuing and irreparable medica
injuries.  After Omarska she was taken to the Trnopolje camp and then returned to Prijedor,
where she was often beaten.

471  Hase Ici}, whose testimony is recounted in relaion to paragrgph 10 of the Indictment,
tetified that while a the Omarska camp he was forced dong with other prisoners to lie on his
somach with his aams outstretched over his head with three fingers together in the Serb
sute. If a prisone’s fingers were not in the correct podtion he was beaten by the guards
with rifle butts and the prisoners were dl made to shout: “Be a great Serb, you Sarb.” Some
of the Serbs dashed the prisoners dothes and cut crosses in prisoners backs. He tedtified
that at one point he was caled out and forced to greet the group of Serbs by saying: “God be
with you, heroes’, before a noose was put around his neck and pulled as he was being beaten.
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472 The testimony of these witnesses is not unique and their experiences reflect the horror
auffered by non-Serbs who were subjected to such trestment smply because their religion or
politics offended those who gained control of the region. A policy to terorize the non-Serb
avilian populdion of op{tina Prijedor on disrimingory grounds is evident and that its
imdementation was widespread and systematic throughout, a the minimum, op{tina Prijedor
is gpparent. The events described in paragraph 4 of the Indictment, which took place during
and were not unrelated to the armed conflict, occurred within this context of discrimingtion.

(b) The discriminatory basis for the accused’ s actions

473, As discussed in the prdiminay findings, the accused became more overtly
nationdigic with the development of political paties. He was one of the firda SDS members
in op{tina Prijedor and, in his own egtimation, a trusted SDS member who was asked to run a
crucid plebiscite in the Kozarac area. The accused was wdll versed in, and a supporter of, the
SDS programme which advocated the creation of Republika Srpska as part of the plan for a
Gregter Searbia and, necessarily, the removd of the vast mgority of the non-Sarb populaion
from the teritory desgnated as Republika Srpska. Acceptance of this policy, and the
discriminatory means to achieve it, was conddered to be a requirement for advancement in
the SDS. In this regard one witness testified that the plebiscite was regarded at the time as an
extremey important event by the Serbs and by the SDS as, inter alia, it provided the bads for
the cregtion of a Serb date in the teritory of Bosnia and Herzegoving, and that responsbility
for conducting the plebiscite would not be given to an SDS member who was unaware of its
programme or who was not ideologicadly committed to its programme and certanly not in an
area such as Kozarac, where Serbs were a minority.

474.  As organizer of the plebiscite in Kozarac and Presdent of the locd SDS, the accused
had knowledge of and supported the plan for a Grester Serbia As aready mentioned Witness
AA heard the accused say before the conflict that there would be a Greater Serbia without the
Mudims  He himsdf admits his knowledge and support for the plan when, in his work report,
he describes himsdf as an enthusiastic supporter of the cregtion of Republika Srpska Thisis
in contrast to the impresson given by severa Defence witnesses, dl of whom tedtified that
they never heard the accused express naiondigtic sentiments. The accused's verson of his
sentiments is further supported by Sofia Tadi}, the accused's ex-sgter-inlaw. She testified to
the accused's desre to name his child ater Sobodan Milo{evi} and his statement that

Cese No. IT-94-1-T 7 May 1997



162

Soboden Milo{evi} was the only red politican in the former Yugodavia The accused
admits that he actively worked toward the cregtion of Republika Srpska when he wrote in his
work report, “dfter dl | have done since 1990, only wishing to contribute to the creation of
our common country even when it implied risking my life and my family sdfety, ater al |
have done as activig and a representative to the Prijedor Municipd Assembly tragedy befell

usdl....”

45, Evidence has been presented of the steps taken by the accused to fogter divison
between the ethnic groups. Armin Kenjar testified that before the atack on Kozarec, in the
course of his duties as a reserve policeman, he had verified that a complaint had been made
againg the accused claming that the accused was seen in the vicinity of the Serbian Orthodox
church with canigers of petrol with the probable intent of setting the church on fire. It is
suggested that by this act the accused was atempting to place responghility for the
degtruction of the church upon the non-Serb population and thereby foment dissenson among
the various ethnic groups in Kozarac. The accused supports this when, in his work report, he
notes that severa Serbs and Mudims began to boycott his café because he wanted to “disturb
relations between ethnic groups’.  Severd other witnesses tedified to the accused's
involvement with the Serb authorities respongble for implementing the SDS's discriminatory
policies Hamdija Kahrimanovi}, who had known the accused for a very long time, tedtified
that while he was in Prijedor from the firda week of June 1992 until August 1992 he
frequently saw the accused in the company of Smo Drlja~a, Chief of the Prijedor police
detion &fter the take-over, often in front of the police sation. Nasha Klipi} saw the accused
a the SUP in mid- to late June 1992 with Adil and Nasha Jakupovi} and continued to see
him in passing in the SUP, often with other Serb policemen.

476. The testimony of Sofia Tadi} is rdevant not only with regard to the accused's
netiondism but dso his growing antFMudim dispogtion.  She tediified thet a one point the
family was standing in the yard watching as people passed on their way to the mosque and the
accued commented that “the bdijas are going to the mosque’.  This growing dispostion is
supported by the testimony of other individuds with persond knowledge The testimony of
Hase Ici}, discussed a length esewhere, is of particular relevance in this regard. Concerning
his own besting, the subject of paragraph 10 of the Indictment, Hase Ici} tedtified that when
he entered the “beating room” a Omarska he stood face to face with the accused who was
part of the group of Serbs whom Hase Ici} was forced to greet by saying: “God be with you,
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heroes’, before being besten. Hase Ici} d<0 tedified in reation to paragraph 7 that while at
the Omarska camp he heard sounds of beatings coming from in front of the white house. He
heard people cursing as they goproached his room and he recognized one of the voices as
being that of the accused. He recognized the accused when he cursed & one of the victims in
the same way & he had at Hase Ici} himsdf during his own beeting. He then saw the accused
and another person as they threw the badly beeten prisoner into the room. As he was
throwing the prisoner into the room the accused sad: “You will remember, Svec, that you
cannot touch a Sarb or sy anything to a Serb.” Hase Ici} later recognized the prisoner as
[efik Svac, a Mudim. Significantly, Witness AA tedtified that the accused and [efik Svac
had had a good rdaionship until shortly before the war when they had an argument about
politics in which the accused dated that the area “would be a Grester Serbia, it would be
theirs and that we, Mudims, will not be there, that there will be no place for us there’. Sead
Havad'i}, another Mudim, tedtified that he recognized the accused, whom he had not known
before that day, as one of two men who forced him to keep his three fingers raised in the Serb
sdute while he was beaten a the Prijedor military barracks. In response to an order to stop
the beating, one of those two replied that his throat should be cut because he wasUsta{a.

477.  Based upon the testimony of witnesses whom the Trid Chamber considers to be
credible the Trid Chamber finds beyond reasonable doubt that the accused committed the acts
described in paragraph4;  when he did so he was aware of the policy of and discrimination
agang nonSerbs, and acted on the bass of reigious and politicd grounds. It is dso sified
that these acts took place within and were not unrelated to the armed conflict.
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IV. THE ACCUSED’SDEFENCE OF ALIBI

A. Introduction

478.  The accused entered a plea of not guilty to dl counts of the Indictment and by way of
defence to each of the counts charged in the Indictment the accused, quite gpart from digtinct
arguments of law, raises a defence of dibi in the sense that he says that he was dsewhere

when each of those actsis sad to have occurred.

479, Pursuant to Rule 67(A)(ii)(@ of the Rules the Defence filed a Notificatiort®, and
subsequently, an Amended Notification®, of the Defence of Alibi.  Further, the accused
testified under solemn declaration that he had never been to the Omarska or Keraterm camps
nor had he paticipaed in ethnic ceandng in Kozarac. He tedtified that he had been to
Tmopdje on five occasions but was never ingde the camp.

480. The accused dso gave daements to the German authorities after his arest on
12 February 1994 (the Firs Statement, dated 11-12 October 1994) and to the Office of the
Prosecutor of the Internationd Tribund on 9and 10 May 1995 (the Second Statement) and on
21 and 22 December 1995 (the Third Statement). These statements, which bear on his dibi,
were offered as evidence by the Prosecution, without objection by the Defence (Prosecution
Exhibits 321, 366A, 366B).

481.  In summary, the accused and numerous witnesses cdled for the Defence have sad in
evidence that from the afternoon of 23 May until 15 June 1992 he was living in Banja Luka,
some 45kilometres by road from Kozarac and somewhat further from Prijedor, making only
four journeys from Banja Luka Theredfter, until August 1993, he was living in Prijedor, until
1 August 1992 working as a reserve traffic policeman a a traffic checkpoint & Orlovc, some
five or dx kilometres fran Prijedor on the road to Kozarac, then as a reserve policeman in
Prijedor itsdf and from 15 August 1992 until November 1992 as a resarve policeman in
Kozarac. On 15 August 1992 he was elected Presdent of the Local Board of the SDS in

3 Notification ex Rule 68[sic](A)(ii)(a), filed 10 Apr. 1996.
® Amended Notification ex Rule 67(A)(11)(), filed 3 May 1996.
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Kozaac and appointed as Acting Secretary of the Loca Commune of Kozarac. On 9
September 1992 he was dected Secretary of the Locd Commune and this decison was
implemented on 9 November 1992,

B. The Whereabouts of the Accused from 23 May to 15 June 1992

48 In the Amended Noatification of Alibi, the Defence assarts that during his stay in Banja
Luka from 23 May to 15 June 1992 he left it only for a vist to Kozaac on 30 May 1992,
returning to Banja Luka the same day; a vist to the village of Babi}i and the town of Kozarac
on 1 June 1992, returning on 2 June and a vigt to Trnopolje on 6 June. On 15 June 1992,
when he left Banja Luka for Prijedor, he visted Kozarac again.

483  The period of the accused's residence in Banja Luka, from 23 May until 15 June 1992,
is the subject of evidence by the accused, his wife, his sger-inlaw Jdena Gaji}, his brother
Ljubomir Tadi}, a neighbour Dragolje Bdta, a former Kozarac neighbour Trivo Relji} and
four friendswho lived in Banja Luka, Nikola Petrovi}, Bora Raki}, Witness X and Witness D.

484.  The accused described his departure from Kozarac on the morning of 23 May 1992
and is supported by his neighbour, Trivo Relji}, who was dso leaving Kozarac on that day
and a the accused's request gave him a lift as far as Prijedor. In Prijedor the accused says
that he visted his sger-in-law, Jdena Gaji}, had a med a her gpatment and continued on
his journey to his family in Banja Luka by tran a& noon. Jdena Gaji} supports him in this
account and there is evidence that a train did leave Prijedor for Banja Luka that day shortly
after noon. The accused says that, on arivd in Banja Luka, he went briefly to his brother
Ljubomir Tadi}’s house and then to the house where his wife, children and mother were
living in Kogte Jakica Street.  Ljubomir Tadi} supports him in this as does his wife, Mira
Tadi}, who describes his ariva a the Kogte Jakica Street house and their visting and staying
the night of 23May 1992 at the house of Witness X. The accused ad Witness X likewise
describe this, the accused describing the long wak there with his sck mother and his wife and
children, that they dayed there tha night and pat of the next day, 24May 1992, laer
returning to the house in Koste Jakica Street.
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48.  All this occurred on the day before and the day of the atack on Kozarac, on
2AMay 1992, and the witneses identify the date by reference to that fact. There is no
evidence to contradict the departure of the accused from Kozarac on 23 May 1992 his arivd
in Banja Luka via Prijedor and his subsequent movements on that day.

486. As to 24 May 1992 the accused says he dayed a the house of Witness X until,
towards the evening, he and his family returned to their home in Kogste Jekica Strest.  Mira
Tadi} gives a smilar account. Nikola Petrovi}, however, says that the accused and his wife
and children visted him and his wife on “the very day when the conflict broke out in
Kozara” and spent the whole afternoon there until evening, having a med with them.
However, apart from associating the vidt with the atack on Kozarac, he is not otherwise clear
about the date. This conflict is perhgos not important since it is only during the evening, not
the day, of 24May1992 that the accused's wheresbouts become ggnificant snce a
Prosecution witness, Witness Q, said in evidence that he saw the accused with Bo{ko
Dragi}evi} in Kozaac on the night of 24 May 1992 about 9p.m. in the area from which a
flae was fired in the direction of the hospitd. That witness's evidence is itsdf in some
respects in conflict with his own prior written Statement and has dready been referred to;
however it does meke relevant the wheresbouts of the accused on the evening of
24 May 1992.

487.  For the evening of 24 May 1992 and for the rest of the accused's day in Banja Luka
there is a lack of any specific Defence evidence as to his wheresbouts at particular times on
particular dates. The accused, without attributing precise dates or times, says tha he spent the
time, other than his four short absences dready referred to, a the Koste Jekica Street house
atempting to make the house more habitable, vigting the authorities in Banja Luka, aranging
for a job as a traffic policeman in the Prijedor area and vigting friends and relatives  His
wife's evidence is not more specific; she says that he spent each night & home with her and
their children. The same is the case with the evidence of his brother Ljubomir Tadi}, who
says that he had had drinks with the accused at cafés in Banja Luka most evenings, and with
the evidence of those friends in Banja Luka who tedified to meetings with the accused. All
the evidence is essentidly unspecific and does no more than edablish that the accused was
generdly resident in Banja Luka until 15 June 1992. A number of Prosecution witnesses have
given evidence of seeing the accused in Kozarac and its vicinity on particular occasons
during this period and the accused's dibi that he remaned in Banja Luka during the whole
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period, never leaving it, gpart from his four short absences, has to depend essentidly upon his
own evidence and that of hiswife MiraTadi} and his brother Ljubomir Tedi}.

488, The accused's testimony before the Trid Chamber for the period up to 15 June 1992
does not wholly accord with his Amended Notification of Alibi. The accused testified that he
fird returned to Kozarac on 1 June, not 30 May 1992, accompanied by his brother Ljubomir.
They left by tran around 5 or 6 am., arived in Omarska and went on foot to the village of
Timarci to the home of Milenko Timarac who had worked as a waiter in the accused's café.

The accused then went to the headquarters of the locd Criss Staff in Lamovita and there
obtained a catificate to purchase fud for Milenko Timarac's car and they drove to the Tadi}
family house in Kozarac. They took some equipment from the accused's café and two rifles
from his house, a hunting rifle that belonged to his brother, Mladen, and an automatic rifle
that the accused had received from a deserter from the army. He left the hunting rifle with
Milenko Timarac and took the automdic rifle with him, he and his brother hitchhiking in a
lorry from the village of Timarci around 5 or 6 p.m. and returning to Banja Luka the same
day. The accused tedified tha on this trip he wore civilian dothes and Ljubomir Tadi} gave
him a camouflage coverdl when they got back to Banja Luka because they were told it was
dangerous to move around without a uniform.

489.  Ljubomir Tadi} tedtified and confirmed the accused's testimony regarding their firgt
trip to Kozarac. He tedtified, however, that he carried the automdtic rifle for the accused and
entered the number for the rifle on a blank certificate he had received from the TO unit to
which he was assgned.

490. Mira Tadi} tedtified that she thought the accused and his brother went to Kozarac by
car, perhgps Ljubomir's, on the firgt vigit, and returned the same day.

491. The accused tedtified that his second departure from Banja Luka was on 6 June 1992
when he went to Trnopolje camp with Jovo Samard ija, an old friend of his father, who was
looking for his sster whom he believed to be there. They went by train and returned to Banja
Luka the same day. The accused sad he was wearing the yelow multicoloured uniform his
brother had given him over dvilian dothes and took his automatic rifle with him.  During this
visit to the “collection centre’, as he described it, he gregted and kissed neighbours he knew.
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42 Jovo Samardija, a retired INA officer, tedtified that the accused went with him to the
“collection centré’ a Trnopolje a month after the fighting had sarted. He dated, contrary to
the accused’s description of what he was wearing, that the acocused was wearing the old JNA
uniform known as an “SMB uniform” due to its colour. He dated that the accused talked with
guards who were from op{tina Prijedor and the accused had lunch with some of them.

493 Mira Tadi} tedified and confirmed the account of the accused regarding his trip to
Trnopoljewith Jovo Samardija.

49. The accused tedified that he made a second trip to Kozarac around 8 or 9 June 1992,
not on 1 and 2 June as daed in his Amended Notification of Alibi. He dated hat he went
with his brother Ljubomir Tadi} by tran to Omarska and got a ride in a “military jeep type
vehide’ to the vicinity of Timarci. They spent the night with Milenko Timarac who the next
day drove the accused and his brother to Omarska where they rented a lorry and were driven
to Kozarac, loaded some goods from Ljubomir Tadi}'s business and from the accused's café
and home, and were driven back to Banja Lukain thelorry.

4%. Mira Tadi} tedtified and confirmed the accused's account of his second trip to Kozarac
which she described as occurring a couple of days after hisfirg trip there.

4%. Ljubomir Tedi} likewise confirmed the accused's account of their second vist to
Kozarac, placing it as occurring seven or eight days after their first vist. On this vist, he dso
wore a camouflage uniform and carried a pistol that had been given to him by his father. He
sated that on their return they were not stopped on the Kozarac/Banja Luka road because the
driver was wearing aunifarm.

497. In his Firs Statement the accused gave different information to the German police in
regard to his trips to Kozarac and as to his clothing. He dtated that between 23 May 1992 and
until 16 or 18 July 1992 (dc) he did not return to Kozarac. At trid, the accused tedtified that
by that statement he meant that he dept in Banja Luka during this period.

C. The Wheresbouts of the Accused from 15 June to 31 December 1992
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498. The accused’'s Amended Notification of Alibi dtates that he accused lived in Prijedor
during this period of time. It asserts that he was on duty as a reserve policeman at the Orlovci
checkpoint from 16 June 1992 until 1 August 1992. It dtaes that the accused visted Kozarac
on 15 and 18 June 15 July and 15 August 1992 when he was gppointed as the Acting
Secretary of the Locd Council (or Commune). Theresfter the accused visted Kozarac
frequently. From 13 September until 6 November 1992 it dates that he was on duty as a
reserve policeman and worked as the Secretary of the Loca Council of Kozarac and during
this period, from 13 September until 20 September, he conducted patrols from the police
detion of Kozarac in the area of Vidovi}i. On 2 November he visted Trnopolje. Findly,
from 7 November 1992 until 31 December 1992, it dates that he worked for the Loca
Council a Kozarac.

499, The accused's wheregbouts between 15 June and 17 June 1992 was the subject of
much contention and discrepancy.  The accused tedtified that he reported for duty on 15 June
and was mobilized into the traffic police on 16June, his fird day on duty a the Orlovc
checkpoint. He dated that he had travelled to Prijedor done on a Monday and met his cousin,
Radovan Voki}, who spoke with the commander of the traffic police to obtain an assgnment
for the accused. The accused dso tedtified that on 15 June he received a cetificate, which
was tendered in evidence as an exhibit (Prosecution Exhibit 332), from the Chief of Police of
Prijedor, Smo Drlja~a, to travel from Prijedor to Kozarac and back to transport firewood. A
friend dlowed him on that day to use his truck to trangport goods from his café and home in
Kozarac and they took them to be stored at the home of his aunt, Sava Voki}, in Palan~i{te.
He tegtified that he spent the night of 15 June with Radovan Voki} and tha some days later he
aranged for an apatment in Pe}ani a suburb of Prijedor, to be given to him, as a traffic
policeman, by the locd Criss Staff. He moved into the apatment on 27 June he and his
family lived there throughout 1992 and on into 1993. He dated thet he returned to Banja
Luka to pick up his wife dthough he was not certain of the exact date. However, he was
catan that after his fird day’'s duty a the Orlovc checkpoint on 16 June 1992 he went to
Banja Luka, getting a ride in a truck that was going towards Serbia, and picked up his wife.
He and his wife then returned to Prijedor by train and together spent the night of 17 June a
the home of Martin D aja. He dso spent the night with the D aja family in Prijedor on three
or four subsequent occasions.
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500. Mira Tadi} tedified that the accused went to Prijedor on 15 June 1992 by train. He
returned to Banja Luka on the evening of 16 June dressed in the police uniform of dark-blue
trousers, a dark-blue blouse and a light-blue shirt.  She said he stayed the night in Banja Luka
and they left together the next moming, 17 June, & 6 am. by train for Prijedor, he to his duty
as a treffic policeman, she to enquire about work & the Prijedor hospita. A Defence witness,
Drogolub Savi}, tedtified that the train trip took one to one and a hdf hours. Train schedules
for 23 May and 15 June 1992 were admitted into evidence showing arivas in Prijedor a 6.42
am. and 6.48 am. repectivay (Defence Exhibit 79). Mira Tadi} sad tha she reported for
work a the hospitd but that snce she was not needed she did not actudly begin work there
until August. She tedtified thet they spent the night with Martin and Mileva D aja and that
she returned the next day to Banja Luka  She did not return to Prijedor again until
23une 1992 when she deaned the gpatment in Pelani. Findly, she returned once again on
27 June 1992 with her children and maother-in-law and moved into the gpartment.

50L  Ljubomir Tadi} tedified that the accused remained living in Banja Luka until
16 June 1992, the date of the generd mohbilization cdled for in the Autonomous Region of
Krgina He later stated, upon questioning by Defence counsd, that the acused could have
gone to Prijedor on 15June1992. While & Ljubomir's apartment, the accused had spoken by
telephone to Dusan Jankovi}, the Chiegf of Police in Prijedor, on the day before the
mohbilization, and was told to come to Prijedor immediatdy. Ljubomir Tadi} tedtified that he
did not accompany the accused to Prijedor when the later was mobilized into the traffic
police, contrary to whet the accused said in his Second and Third Statements.

52 In his Fird Statement, to the German police, the accused stated that he was mobilized
on 16 June 1992 and drafted into the reserve unit of the traffic police He sad that on that
date he was in Banja Luka and spent that night with Radovan Voki} and subsequent nights a
the home of the D aja family. In his Second Statement, to the Office of the Prosecutor, the
accused again dated that he was mobilized on 16 June 1992 and came to Prijedor on that
morning with his brother Ljubomir, was told to report for duty the next day and repeated that
he spent that night in Prijedor with Radovan Voki} and subsequent nights in Prijedor with the
D aja family. In his Third Statement, the accused reiterated that he had gone to Prijedor on
16 June 1992 with his brother and was then mobilized into the traffic police He stated that
thereafter they went to a café-bar resaurant to meet a neghbour and after some time his
brother returned to Banja Luka. He further stated that he spent two nights, on 16 and 17 June,
with the Voki} family. On 17 June he went with Radovan Voki} in an officd car to the
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police gation in Prijedor. In none of these satements did he mention what he destribed in his
evidence his return to Banja Luka after his first day of service a the checkpoint, his journey
next day back to Prijedor with his wife and her presence in Prijedor on that, and the

subssquent, day.

508 Fom 16 June until 1 August 1992 the dibi evidence relies upon records of the
accused's sarvice as a traffic policeman a the Orlovci checkpoint.  Specific dates which are
relevant, because they coincide with dates on which it is dleged tha the accused committed
the acts charged againgt him, are referred to in deding with specific charges. However, some
gened remaks aout the Orlova checkpoint, the records relating to service a that
checkpoint and the accused's movements during the period covered by those records are

necessay.

504 The accused was from 17 June 1992 resdent in Prijedor while working a the
checkpoint until 26 June often a& the home of friends the D aja family, or of his cousn
Radovan Voki}, and from 27 June onwards, when his family joined him from Banja Luka
living in an gpartment in the suburb of Pe}ani. The Orlova checkpoint was in 1992 one of
four under the authority of the Prijedor traffic police of which the Defence witness \uro
Prpo{ was commander. The checkpoint was Stuated some five or six kilometres to the east of
Prijedor on the main Prijedor/Banja Luka road. It was manned by three traffic policemen and
the military authorities dso maintaned a checkpoint there, manned by two or three military
policemen. The task of the civilian traffic police at their checkpoint was described by \uro
Prpo{ as being to contral civilian traffic in the area, ensuring that traffic took place in an
unhindered manner, and that control was exercised over the paticipants in traffic, as wdl as
over freight that was being trangported. The checkpoint was manned 24-hours a day in three
shifts  The length of shifts varied from some seven to twelve or more hours and there would
be whole days off duty. Conflicting evidence was given as to deals of sarvice a this
checkpoint. The accused says that on each day tha he was rogtered for duty he would report
to police headquarters in Prijedor hdf an hour before the beginning of his shift. There he
would join the two other members of his shift, take the police car, in which the previous shift
had returned to Prijedor from the checkpoint, and drive to the checkpoint, remaning there
with the police car during the hours of his shift and returning in that car to the Prijedor police
dation a the end of the shift, there handing over the car to the next shift. He sad that he had
regular duties & the checkpoint from 16 June 1992, dways went to work, was never absent,
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and did not want to displesse the persons in charge since that could result in his being sent to
the front line.

506. The other two members of the accused's shift were Mirodav Brdar and Mirodav
Cviji}, of whom only the former, who was in command of the ghift, gave evidence. Mirodav
Brdar in his evidence confirmed the accused’'s account of meeting outsde the Prijedor police
dation, where he, Mirodav Brdar, would get the day’'s orders from \uro Prpo{ and they
would then drive to the checkpoint in a dark-blue Golf car with police markings, keep the car
there, and return in it to Prijedor at the end of the shift, where the next shift would take it over.

He sad that the accused worked on his shift and worked regularly, that the records reflect thet
the accused served at the checkpoint every day that he was assigned there, that the accused
could not be absent for long periods during his assgnment and that they did not deep while
on duty. Both he and the accused sad that dl members of the shift had to remain a the
checkpoint during their tour of duty and that the car could not be used by them save for the
journey from and to Prijedor since petrol usage and mileage travelled were grictly controlled.
They both said tha \uro Prpo{ would make frequent unscheduled vidts to the checkpoint to
make sure that they were present and \uro Prpo{ confirmed this. Further, when asked about
the location of the checkpoint, this witness tedtified that it was on the old Banja Luka road.
All ather witnesses tedtified that the checkpoint was on the new Banja Luka road. Findly,
Mirodav Brdar tedtified that he did not know Zoran Cviji} who, according to \.uro Prpo{, was
working under his supervison in the office right next to his The witness tedtified that he
socidized with the accused when off duty in Prijedor.

506. \uro Prpof describes the shift routine rather differently. He says that only sometimes
was a ca avaladle to take the members of the shift to the checkpoint and bring them back
again and that “very often there was no such vehicle available so they had to get there on their
own one way or another”, in which case they would not report firs a the Prijedor police
dation but would go directly to the checkpoint. Either police vehicles, generdly Golfs, or
private cas were used by the traffic police \uro Prpo{ would make a daly check of the
checkpoints “to make sure they were coming on time’.  @djko Mari}, another traffic
policeman who dso saved on the Orlova checkpoint, described the routine more in
accordance with the description by \uro Prpo{ then with the tightly dructured routine
described by the accused and Mirodav Brdar. When asked whether “after you finished your
shift you went home, did you?’, @djko Mari} replied: “It depends a what time it would be’,
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and daified thet by saying: “There were points in time when we would not go home, when

we were supposed to go to the police station to see whether there were other tasks and duties
awaiting us, and there were other times when we would normally go home after our shift.”

507. Four other witnesses tedified to seeing the accused a the Orlovc checkpoint.
However, their tesimony does no more than establish that he was on occasions present there.

Radodavka Luki} lived quite close to the checkpoint. She is remotely rdated to the accused's
wife and says she saw the accused on duty there severd times a week during the latter part of
June and July 1992 when, from about 20 June, she worked in Prijedor. The accused often
visted her to have a cup of coffee, sometimes bringing a colleague with him, and would often
sop a vehide going towards Prijedor for her s0 that she could get a ride in it to Prijedor on
her way to work. So too Nada Vla~ina, who had kiown the accused and his family for some
years, tedtified that she often saw the accused a the checkpoint from the second haf of June.

Her mother-in-law lived nearby and, in the absence of public trangport, the accused would
sop a car and get her and her children a ride back to her home in Prijedor when she was

returning from vidts to her mother-indaw. Rako Karanovi} drove a truck ddivering food for

the troops in Kozarac and would very often see the accused in June and early July as he
passed severd times a day through the checkpoint and would leave food for the traffic police
there. The evidence of these three witnesses can do no more than establish that the accused
was on occasions present a the Orlovci checkpoint. Dragoje Jankovi}, who is a musin of the
accused, tedtified that he saw the accused on duty a the Orlova checkpoint in May 1992.
This testimony cannot be accepted since the records do not show an assgnment before
17 June 1992 and the Defence does not contend otherwise.

58 The most subdantid evidence of the accused's sarvice a the Orlova  checkpoint
condgts of shift records kept at the Prijedor headquarters of the traffic police. They comprise
a daly logbook entitted “Officdd Duty Plan” (Defence Exhibit 66), duty lists for the months
of June, July and August 1992 (Defence Exhibits 63-65) and pay records (Defence Exhibits
75and 77).

5. The daly logbook was written out one day in advance by a policeman who acted as a
cek, ater the commander had determined the shifts It would then be verified by the
commander, \.uro Prpo{, and a copy put on the bullein board so tha policemen would know

their shift times. If a rostered policeman failed to report for duty his name was to be crossed
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out and recorded as ésent and the name of his replacement would be inserted.  The name of
the accused firg gopears in the daly logbook on 16 June 1992 as rodered for the Orlovci
checkpoint together with those of Mirodav Brdar and Mirodav Cviji}. This daly logbook
records the accused and his two colleagues as working & the checkpoint on various shifts
during the period from 16 June until 3 August 1992.

510. The second series of records, the duty lists, were filled out after the duty had been
completed, based on the information in the daly logbook and reports from the shift leaders
and show the actud time spent on duty by individud traffic policemen day by day a
particular checkpoints, if a policeman did not attend when rogered this was to be reported by
the shift leeder and be gppropriatdy recorded in the duty li. The duty ligs record the
accused as present a the Orlovei checkpoint with his two colleagues a various times from 16
Jdune until 1 August 1992. The third series of records derive from the aocounting service of
the public security service and record the payment to police according to the time served by
them. They record payment to the accused for his sarvice as traffic policeman during the
months of June, July and August 1992,

511  The daly logbook and duty ligts were sad by \uro Prpof to have been kept in a safe
a the police dation as officia records and to show correctly the times spent on duty by the
traffic policemen. He sad tha the leader of the shift was required to prepare a report and
thet, at the checkpoint itself, a record was kept on a daily bass. These latter records were not
offered in evidence.

512 Even accepting these shift records as genuine and as correctly establishing the shifts
worked by the accused a the Orlovc checkpoint, they, of course only record the hours when
he was meant to be on duty at the checkpoint; they do not of themselves establish his presence
there throughout those hours. Mirodav Brdar sad that the accused never absented himsdf
during his hours on duty a the checkpoint and the accused gave evidence to the same effect,
that he was never absent from duty and never left the Orlova checkpoint during his shift.
There was dso evidence, both from the accused and from Mirodav Brdx, thet during off-
duty hours traffic police were obliged to remain a& home on cdl if needed, the police dation
having their home tdephone numbers, and tha no one could trave around the countryside
without express permission. The accused sad that if there were occason to leave home
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during off-duty hours one had to cdl and inform the policeman on duty as to where one
would be “because our duty was to be present at the address where we lived”.

513 As to both hours on duty and off duty, the accused's dibi, as it rdates to his
employment as a traffic policeman, depends entirdly both upon acceptance of the evidence
that there was drict compliance with what is said to have been the reguirement of service as
traffic police and upon the assumption that the authorities did not in fact dlow or, perhgps,
encourage the accused to engage in activities during hours of duty which would moare directly
srve the cause of ehnic deansng than his remaining a the Orlovc checkpoint. The
Prosecution submits that assgnment to duty a a checkpoint would not foreclose the accused
engaging in the overriding objective of the Prijedor police a the time that is, taking part in
and fadilitating the persecution of non-Serbs which the Prosecution cals a* higher duty”.

514. In fact, as it happens, the hours during which the records show the accused as being on
duty a the Orlova checkpoint rardy coincide with dates and times of day or night during
which the offences dleged in the Indictment are said to have occurred. When they do, the
weight to be given to the evidence of presence a the checkpoint is examined when deding in
detal with the relevant paragraph of the Indictment. As to off-duty hours, mere membership
of the traffic police cannot avail the accused of an dibi for those hours since, even accepting
that he was required to be available on cal, the evidence for the accused suggests that, as long
as he informed the police dtation where he was going to be, he could absent himsdf from his
Prijedor home.

515. According to Radodavska Luki} there was in force a the time of the accused's
checkpoint sarvice a curfew for cvilians from 9 p.m. until 6 am., which prevented movement
on the roads during those hours that, combined with the fact that the traffic police hed

authority only over dvilian traffic and tha fud for cvilian vehides was in very short supply,
suggests, according to the Prosecution, that there would be little need indeed for five men, the
accued and his two colleagues and two military policemen, to dl reman a the checkpoint,

espedidly during night-time.

516 The accused says that he did not possess a vehide of his own during 1992 and that
during his months of checkpoint duty he never used the police vehicle assgned to the

checkpoint except on journeys between Prijedor and the checkpoint. However, @djko Mari}
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tedtified that while a traffic policeman a the Orlovc checkpoint he, @djko Mari}, drove the
checkpoint police vehicle to Omarska. There is dso evidence, some dready referred to, of
the accused providing transportation for others by getting them lifts in cars he stopped when
they passed through the checkpoint and of the accused dso avaling himsdf of lifts in the
vehicles of others. It was common practice to seek lifts in the vehicles of others and it would
no doubt be reativey easy for a traffic policeman to do so. Mira Tadi} tedified that the
accused usudly returned from Kozarac to Prijedor after work as Secretary of the Kozarac
Locd Commune by hitchhiking or getting a ride in Goran Babi}'s vehicle. @djko Mari}
daed that he saw the accused passing through the checkpoint in different vehicles after the
accused had stopped working at the Orlovc checkpoint but did not know whether the accused
was driving or was a passenger. There is dso testimony, much of it offered by the accused
himsdf, of his renting or borrowing trucks usng his brother's vehide, hitchhiking, and
taking the tran and bus to various dedinations and & least one witness for the Prosecution
tedtified to seeing the accused and Goran Borovnica in a police car on 27 May 1992, before
the accused was “mobilized” into the traffic police. Digtances are not greet, even Banja Luka
is only some 45 kilometres from Kozarac and the Omarska camp is only some 20 kilometres
from the Orlova checkpoint. Travel from Prijedor to Omarska village by tran takes only
some twenty minutes and the camp was some two kilometres out of the village.

517.  As to the accused's off-duty hours Jdena Gaji}, sster of the accused's wife, tedtified
that in Prijedor they “would see each other often after mid-June’. Nada Vla~ina sad that she
dated visting the Tadi} family in Prijedor, vidting regulaly in the second hdf of July.
Witness D tedtified that she met the accused and his wife in Prijedor when they were looking
for accommodation, that they later settled in Prijedor and that she then saw the Tadi} family
“veary often, every week, saverd times, it depended’. She saw them in ther gpartment in
Pe}ani and they would dso come to see her family. Mira Tadi} confirmed that she, the
accusd, her children, and her mother-inlav moved into their gpartment in Prijedor, dlocated
to them by the Prijedor Criss Staff, on 27 June 1992 and that when the accused was off duty,
he was dther & home or with their friends, the Vla~ina family and the [obot family, and that
he did not spend any periods awvay from home at that time. The accused's brother, Ljubomir
Tadi}, tedtified that he vidted his brother in Prijedor three times between 16 June and 6 or 7
July 1992,
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518  The Prosecution caled Munevera Kula{i} as a witness who confirmed that the accused
moved into the apatment a Pe}ani. She is the sger-inlaw of Hasan Tulundzi}, a Mudim
who, until the Serb take-over of Prijedor, had been the Chief of Police in Prijedor and was the
former occupant of this gpartment. The witness described it as a “quite big apartment, about
80 square metres, and very nicely decorated, with embroiderad table cloths and a Slver table
st”  The Tulundzi}s had left Prijedor in May 1992 and the witness's aunt, mother and a
sder, as wel as the witness, were occupying it when, on 20 June 1992, civilian policemen
cdled and told them they had to leave the gpatment, but did not ingst upon it. Later,
representatives from the Ljubija mine company, which officidly owned the apartment, cdled
and then the accused entered, dressed in a camouflage uniform. The accused ordered the

representatives from the Ljubija mine company to leave, which they did. The accused then
ordered the witness and her rddives to leave the gpatment immediatdy, a brief inventory
was teken and the witness her handicapped sster and her edely mother packed ther
beongings and in 15 minutes left the apartment.  When she was leaving the witness says that
she saw the accused put a note on the door that stated: “Du{ko Tadi}”.

519, After the condusion of the accused's duty a the Orlova checkpoint in August 1992
he spent some time patly off duty in Prijedor and partly on duty as a policeman & locations
in the town until, on 7 August 1992, he was trandferred from the treffic police to a police
dation a Prijedor where he served until 8 September 1992. He, a the same time, was
working from mid-August with the Locd Commune of Kozarac while ill resding in
Prijedor. His periods of duty in Prijedor as a policeman are recorded in a manner smilar to
his service @ the Orlova checkpoint. Then in September 1992 he began work with the
Kozarac police while dso working for the Locd Commune of Kozarac, both the police and
the Locd Commune being locaied in the same building, a school building, in Kozarac. No
written record of the hours or days that he worked as a policeman in Kozarac were tendered.
Although he continued to live with his family in Prijedor from September 1992 until the end
of the year, the accused’'s work was exclusively in Kozarac, during which period he served as
the Secretary of the Locd Commune and the President of the Loca Branch of the SDS.
During this time he vidgted Trnopolje a number of times but was, he says, otherwise whally
engaged with affairs in the Kozarac region, sometimes degping overnight in Kozarac but
usudly returning home to hisfamily in Prijedor.
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520. Tomidav Da{i} tedified that from ealy October until early December 1992 the

accused frequently worked with him and a third person in a teem as a Commisson
responsible for making an inventory of propety in the Kozarac area, where many houses hed
been destroyed or damaged during the atack on the town, to determine their avalability for
occupancy. The accused travelled with him by car from Prijedor to Kozarac, normdly
leaving & adout 8am. and ariving in Kozarac by 830 o 9am. and they usudly worked
throughout the day. The witness dated that the accused was gppointed to the Commisson
because he was the head of the Loca Commune. However, he was unspecific as to the dates
when they worked together and no records of this work were tendered.

521 Sgan Smolji} testified that he met the accused when he came to Kozarac as a Serb
refugee from Jgca in October 1992. He dated that he saw the accused every day between
October and November 1992 and that the accused would leave Kozarac by bus for Prijedor
around 2 or 3 p.m.

52 Witness Y worked with the accused a the police dation in Kozarac from August to
November 1992. He tedified that the accused ceased to work in the police gaion in
November 1992. Theredfter, the accused worked in Kozarac for the Locad Commune and
wore civilian dothes, usudly a coffee-coloured legther jacket and jeans or black trousers.

523 Joso Popovi} tedtified that he came as a refugee from Vdika Kladusa to Kozarac. He
saved as Vice-Presdent of the Local SDS Committee when the accused was the President
and became its Presdent and Secretary when the accused left Kozarac in 1993. During the
autumn of 1992 he saw the accused dmogt every day; the accused was working ether out of
the dementary schoal building in Kozarac or on locations somewhere within the commune.

524.  The accused tedtified that he was a Trnopolje on four occasons on officid busness in
addition to the vist he made with Jovo Samarad'ija. He went to Trnopolje sometime in
October 1992 as a resarve policeman with Goran Babi}, commander of the police dation in
Kozarac, and other policemen, as a security detall for the Red Cross when refugees were
going to Karlovec. In his Firs Statement ke had told the German police that he was assigned
to safeguard the work of the Red Cross and the buses trangporting Mudim refugees from
Trnopolje.  The accusad tedtified he dso went to Trnopolje with his brother, but could not
recdl the date. He aso went to Trnopolje with Joso Popovi} in connection with his duties as
Secretary of the Local Commune to get messages from refugees.  Also, towards the end of
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1992 he went there to meat Adil Jekupovi} and his wife. The accused dated that on no
occason did he go into the school building a Trnopolje but stayed in the street outsde.

5%.  Adil_and Nasha Jakupovi} both testified that the accused came to Trnopolje with a
man who identified himsdf as being from Vedika Kladusa who wanted to “swgp” his house
for the Jekupovi}'s home. Other witnesses testified that they saw the accused severd times at
Trnopalje induding Advija ~ampara, who Sated she saw him over 20 times ingde the camp,

sometimes coming from the school a the Trnopolje camp.  Withess Y, who served as a
policeman with the accused in Kozarac and was elected as a representative of the settlers from
Vdika Kladusa, tedified that the policemen in Kozarac had no jurisdiction in Trnopolje and
did not “dare to go down there because that was another police detachment there that covered
Trnopolj€e’.

5%6. In his Firg Statement, in response to a question as to whether he owned a camouflage
uniform or other military uniform, the accused replied: “No. No as far as the camouflage
uniform goes’, and added that “during my activity a Orlova during the day-time, |1 wore blue
trousers and a short-deeved, light-blue shirt, dso with the police indgnia and & night, | adso
wore ajacket. Now thisis the uniform of the police unit | was serving with”.

527.  However, Mirodav Brdar, who was the chief of the shift to which the accused was
assgned a the Orlova checkpoint, tedtified thet the accused wore a camouflage uniform.
Also, @djko Mai}, another policeman assgned to the Orlova checkpoint, tedtified that in
June or July 1992 the traffic police received camouflage uniforms.

28 The accused denies ever being a the Omarska or Keraterm camps. The Defence
offered the testimony of two witnesses in regard to Omarska  Witness Z tedtified that he was
a guard a the Omarska “collection centre’ from 5 June until August 1992, there to protect the
people who were ingde and to guard againg others bregking into the camp, and that he never
saw the accused a the Omarska camp while he wes on guard. He tedtified that he was on
duty for 12 hours and then free for 24 hours. However, his guard post was 500 to 600 meters
from the Omarska buildings, he never went into the buildings a the camp, never Stopped
anyone from entering, could not dentify anyone there because of the distance he was from the
camp and would not be able to recognize anyone coming in a vehicle to the camp because his
guard post was some distance from the road. Witness A who is a non-Serb, tedtified that he
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was held a the Omarska camp from 27 May to 16 June 1992 and never saw the accused
during that period. However, dthough he had lived in Kozarac snce 1969, he could not recal
seeing anyone he knew in the camp during that period; he saw no guards he knew and no
persons he knew in the room in which he was placed. The only person he did recognize was
someone named Mdo whom he saw when the buses were being loaded on 27 May 1992
While he was a the Omarska camp he tedtified that people were cdled out by name from the
rooms in which he was placed but he did not recdl the names of any of these prisoners.
These two witnesses, because of the nature of therr evidence, add very little to the strength of
the dibi evidence
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V. EVIDENTIARY MATTERS

529. During the course of proceedings, both before and during trid, a number of issues
aoe rdating to procedure or to evidence. These concerned: (i) the access to evidence (i)
the lack of specificity of the charges (iii) the need for corroboration; (iv) victims of the
conflict as witnesses, (v) the impact of pretrid media coverage on tesimony; (vi) the
question of identification evidence; (vii) the effect of the apparently fdse evidence of one
Prosecution witness;, and (viii) the use of hearsay evidence. The Trid Chamber will ded with
each of thesein turn.

A. Access to Evidence

530. A difficulty encountered by both parties has been their limited access to evidence in
the territory of the former Yugodavia, due in no smdl pat to the unwillingness of the
authorities of the Republika Srpska to cooperate with the Internationa Tribund. While
witnesses cdled by the Prosecution, mainly Mudims and former resdents of Bosnia, were
now living in Western European or North American countries, most Defence witnesses,
amog dl Serb, were il resident in Republika Srpska

53L A number of steps have been taken by the Internationa Tribund to assst the parties
A videoconferencing link from a secure location in the teritory of the former Yugodavia
was edtablished so that numerous Defence witnesses otherwise unable or unwilling to give
evidence were able to do s0. The identities were suppressed of a number of Defence and
Prosecution witnesses who sought it as a condition of giving evidence and some tesimony
was given in dosed session or with specid eps taken to conced ther identity from the
public. Some Defence witnesses, concerned about coming to the seat of the Internationa
Tribuna to tedify, were granted safe conduct againgt arest or other legd process agang
them by the Prosecutor of the International Tribuna while present to tedtify in The Hague
These deps did gppear to dleviae the inherent difficulties of the Stuation.
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B. The Lack of Specificity of the Charges

52  As agpears from the Indictment, in some of its paragrephs it is charged that the
offence in question occurred “around” or “dbout” a paticular dae. This is the case in dl
paragraphs charging offences other than paragrephs 4, 5 6, 8 and 9. However, nether
paagraphs 5 or 9 are rdlevant to this discusson; the counts relaing to paragraphs 5 were
withdrawn a the commencement of the Prosecution case and, in the case of paragraph 9, it
becomes irrdevant because of the concluson that this Trid Chamber has reached on the
charges made in that paragraph. In paragraphs 6 and 8 reatively short periods of time were
dated and, in fact, for each of these paragraphs the exact date of occurrence of the acts aleged
was edablished by the Prosecution evidence in its case-in-chief. Paragreph 4, which dleges
persecution, does of its nature encompass a condderable period of time involving acts theat
ae widespread or sysematic.  However, severd of its subparagraphs do incorporate other
paragraphs of the Indictment for which specific dates were given or established in evidence or
which themsalves refer to dates with greater specificity.

533 At the close of the Prosecution case the Trid Chamber adjourned for three weeks at
the request of the Defence to dlow it additiond time for the preparation of its case.  The
difficulty of establishing an dibi defence for those paragrgphs that cover long periods of time
is gppreciated. In regard to those paragraphs, a mgor cause of difficulty for the Defence lies
however, in the very specid character of its dibi defence, which not only has to extend over
many months but adso does not involve anything like totd absence from the region where the
offences are dleged to have occurred. Ingtead, it only asserts thet the accused, athough
present within the region, was not involved in any of the activities dleged in the Indictment,
but was ingead leading his own quite innocent life and living with his family. Such a defence
does not reedily afford a complete answer to charges in the Indictment, since it cannot be
expected, even in the most favourable circumstances, to provide anything like a 24-hour, day-
by-day and week-by-week account of the accused’s wheregbouts. Favourable circumstances
did apply to an extent to the period during which the accused served as a traffic policeman at
the Orlovci checkpoint since written records exist of that servicee. However, even in the case
of this period, and despite these written records, the accused's dibi for that period is as has
dready been shown, far from conclusive.
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53. Wheeas the Prosecution is bound to prove each of the dements of the offence
charged, to specify and prove the exact date of an offence is not required when the date or
time is not dso an dement of the offence. While it is usud to dlege and prove the dae on
which the offence charged is assarted to have been committed, the date is not materid unless
it is an essentid part of the offence®. The date may be of the essence of an offence if an act is
crimind only if done or only if the consequences of the act manifes themsdves within a
certain period of time, or if the date is an essentid ingredient of the offence, or if a daute of
limitations or its equivdent applies®™. However, in none of the offences here dleged was the
date or time of the essence. For the foregoing reasons the events charged and the evidence
adduced by the Prosecution was sufficiently precise and lack of specificity did not result in
any denid of the accused' sright to afair trid.

C. Corroboration

56. The Defence contends that in the civil law, as diginct from the common law, some
degree of independent causal corroboration of evidence is required. This unus testis, nullus
testis (one witness is no witness) rule, the Defence submits, should be gpplied in cases before
this International Tribuna in order to meat what it sad were "far and settled Standards of
proof” rather than developing wha were somewhat extravegantly described as "ad hoc
gandards to engble it (the Tribund) to convict”.

53%6. The generd principle which the Rules require the Trid Chamber to gpply is that any
rdlevant evidence having probetive vaue may be admitted into evidence unless its probative
value is substantialy outweighed by the need to ensure a fair triaf”. Rule 96(i) adone dedls
with the issue of corroboration, and then only in the case of sexud assault, where it says that
no corroborion is to be required. The function of this Subrule is Sated in An Insider's

Guide to the International Criminal Tribunal for the Former Yugoslavia by Virginia Morris

P s for exanple, R v. Doss (1918) 13 Cr. App. Rep. 158, 87 L.K.JB. 1024; R. v. James (1923) 17 Cr. App.
Rep. 116 (Court of Appedl).

% See Halsbury’s Laws of England (London, Butterworths, 1990), Volume 11(2), para. 926.

£ SUbrules 89(C) and (D).
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and Michael P. Scharf®. It is explaned that this Sub-rule accords to the testimony of a victim
of sexud assault the same presumption of reigbility as the testimony of victims of other
crimes, something long denied to victims of sexud assault by the common law. Thus what
the Sub-rule certainly does not do is to judify any inference that in cases of crimes, other than
sexud assault, corroboration is required. The proper inference is, in fact, directly to the
contrary.

537.  Quite gpat from the effect of the Rules, it is not correct to say that in present day civil
law systems corroboration remains a generd requirement. The determinative powers of a
cvil lav judge are best described by reference to the principle of free evauation of the
evidence in short, the power inherent in the judge as a finder of fact to decide soldy on the
bass of his or her persond intimate conviction®.  This wide discretionary power is subject to
a limited number of redrictions However, the principle reflected in the Lain maxim unus
testis, nullus testis, which requires testimonia corroboretion of a sngle witness's evidence as
toafactinissue isin amost dl modern continental lega systems no longer a fegture.

538 Asealy as 1864 the Cour de Cassation in France held that French Courts were not
obliged to apply the prindiple of unus testis, nullus testis®. Indeed, the Belgian Cour de
Cassation has hed that when a judge evduaes the evidentiary vaue of witness statements
“there ae no providons in the law which make it impossble for the judge to found his
decison on the sole basis of the declarations of the victim™®. In former times, German
judges could condder a fact as proved only if, for example, the accused had confessed to the
offence or if two impeccable witnesses had tedtified, the testimony of one witness being only
“hdf a proof”. However, no such redriction exigs today limiting the freedom of assessment
of evidence by ajudge37. Article 342.2 of the Code of Criminad Procedure of the Netherlands,
which explicitly forbids the court to base a conviction on the bass of the tesimony of only
one witness, is an exception to the prevaling goproach in the civil lav. However, the Hoge
Raad has interpreted this provison very narowly so that any corroborative evidence, whether

33Virginia Morris and Michad P. Schaf, An Indder's Guide to the International Criminal Tribunal for the
Former Yugodavia (New York, Transnational Publishers, 1995), Val. 1, 263.

¥ se Artide 342, Code of Crimina Procedure, Belgium; Section 896, Crimind Code, Denmark; Article 261,
Crimind Procedure Code, Germany; Article 177, Code of Crimind Procedure, Greece Article 188, Code of
Crimind Procedure Itay; Article 177, Code of Crimind Procedure, Portugd; Article 741, Code of Crimind
Procedure, Spain.

® 32 Ré., 20 Jun. 1864.

® Cass,, 9.dun. 1969, Pas,, 1969, |, 912.

¥ See Claus Roxin, Srafverfarensrecht (24th ed. Munich, 1995), 90.
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or not direct tesimonial evidence or othewise, supporting the testimony of the single witness
to the dleged acts may suffice in the formation of the judge's persond intimate conviction™.
Civil law codes enacted in this century, well after the unus testis, nullus testis principle hed
dissppeared from most civil law jurisprudence, have not dedt further with this prindple
which cannot be found in them. According to Migud Fenech, writing on the Spanish Code of
Crimina Procedure:

It is important to note that the testimonid evidence has to be appreciated
independently of the number of witnesses and as there exids no rules
concerning the maiter it is possble that one witness is worthy of more credit
than a number of witnesses, and it has to be sad tha, in most cases, the
testimonid evidence must be seen in rdation to other pieces of evidence
which should contribute to evaluation of the tesimonia evidence®

Smilaly, this principle does nat exig in Maxig legd sygems, induding those of the former
Yugodavia and China, which largdy follow the avil lawv principle of the freedom of

evauation of evidence®.
539. It follows that there is no ground for concluding that this requirement of corroboration

is ay pat of cusomary internaiond lav and should be reguired by this Internationd
Triburdl.

D. Victims of the Conflict as Witnesses

50. Each paty has reied heavily on the testimony of persons who were members of one
paty or other to the conflict and who were, in many cases dso directly made the victims of
that conflict, often through violent means. The argument has been put by the Defence that,
while the mere membership of an ethnic group would not make a witness less rdiable in
tedtifying againgt a member of another ethnic group, the “specific circumstances of a group of
people who have become victims of this terible war . . . causes questions to be raised as to
ther rdiability as witnesses in a case where a member of the victorious group, ther
oppressors, ison trid”.

F3e Hoge Raad, 19 Oct. 1954, NJ 1955; Hoge Raad, 15 Nov. 1983, DD 84.132.

® Derecho Procesal Penal, (Libreria Bosch, Madrid, 1945), Tomos| 1, 238.

® e Artice 347, 1977 Code of Criminad Procedure, SFRY; Articde 35, 1979 Law of Crimind Procedure,
China, (which requires only that the evidence be complete and reliable).
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51 The rdiability of witnesses induding any motive they may have to give fdse
tetimony, is an esimation that must be made in the case of each individud witness It is
neither appropriaie, nor correct, to conclude that a witness is deemed to be inherently
unreligble solely because he was the victim of a crime committed by a person of the same
creed, ethnic group, amed force or any other characteridtic of the accused. That is not to say
that ethnic hatred, even without the exacerbeting influences of violent conflict between ethnic
groups, can never be a ground for doubting the rdiability of any particular witness. Such a
conduson can only be mede, however, in the light of the drcumgances of each individud
witness, his individud tesimony, and such concerns as the Defence may subdantiate ether in

cross-examination or through its ovn evidence in-chief.

E. Pre-trid Media Coverage and the Infection of Tesimonid Evidence

52 Attention was drawn during the course of the trid to the impact of pretrid media
reporting of events in op{tina Prijedor and of the indictment and arrest of the accused. In
particular, the Defence directed the attention of the Trid Chamber to media coverage in arees
to which many refugees from the former Yugodavia have fled snce the events in question.
To some extent, this issue rdaed to the rdiability of identification witnesses who had not
known the accused prior to the conflict. For example, of the 20 tdevison programmes about
this case which were consdered in a survey of which evidence was given, 15 carried the
picture of the accused for a least a part of the report. This is an issue which will be addressed
below.

53 Beyond issues of identification, it was the submisson of the Defence tha this
coverage potentidly effected the trusworthiness or rdiability of testimony given by
Prosecution witnesses generdly. By contrast, a number of Prosecution withesses denied
having seen reports, many said that they were not interested in seeing reports of events in the
former Yugodavia as they did not wish to relive ther experiences. Some of the print media
reports noted in another survey of which evidence was given on behdf of the Defence did not
contain any reference to the accused. In that survey a large number of newspaper articles and
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reports in some way relating to the accused were reported on but, of the 83 aticles cited, only
12 caried photographs and some atices proved not to be specificaly about the accused in
another survey of which evidence was given on behdf of the Defence (Defence Exhibit 101).
Further, none of the reports published or tdevison programmes shown were the native
language of the witnesses.

54. In dl trids the potentid impect of pretrid media coverage is a factor that must be
taken into account in condgdering the rdiability of withesses, and where this aspect was raised
in crossexamingtion of witnesses, it has been taken into account in the evduation of their

testimony.

F. I dentification Evidence

55.  Where, as here, an accused’'s defence, arguments of law apart, conssts of an dihi,
evidence of visud identification of the accused assumes grest Sgnificance. This Trid
Chamber heard much such evidence from witnesses, many of whom had either known the
accused since childhood or from long acquaintance with the accused in the Kozarac ares,
together heresfter referred to as recognition witnesses.  In the case of four witnesses, to whom
the accused was previoudy unknown by sght, they had identified him from a collection of 13
photogrephs in a photospread, shown to them by the Prosecution before giving evidence
(Prosecution  Exhibits 242, 243, 255, 294); they are heredfter referred to as identification
witneses. Both classes of witnesses identified the witness in court by way of dock
identification.

56. The Defence chdlenged the identifications made by dl these witnesses  The Trid
Chamber places little weight upon mere dock identification; the circumstances atendant
upon such identification, with the accused seated between two guards in the courtroom,
require the Trid Chamber to assess the credibility of each witness independently of that
identification.  The credibility accorded to the testimony of each such witness as to
recognition or identification has been conddered in the course of this Opinion and Judgment.
This portion of the Opinion and Judgment is concerned, however, with the evidence of the
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four identification witnesses who were involved in the photospread procedure. In fact the
photospread procedure was dso underteken, quite unnecessarily, by Draguna Jaski} who had
known the accused for very many years and was, therefore a recognition witness. What
follows accordingly does nat gpply to her evidence regarding the accused.

57.  The expert Defence witness, Dr. Willem A. Wagenaar, gave evidence regarding
identification generdly and, in paticular, concerning photospread procedure. He was
acknowledged by both paties as expet in the fidd. The Trid Chamber accepts his very
subgantial  gpproval of the forma of the photospread itsdf which, he sad, in his opinion
would afford witnesses a wholly unbiased opportunity to identify the accused, his only
gudification being that the 12 men other than the accused, the “fails’, should prove to be of
the same ethnic background as the accused. It emerged in evidence that with three exceptions
this was the case; nine of the foils were from or were born in former Yugodavia The Trid
Chamber accepts the suitahility of the foils and accordingly of the photospread itsdlf.

58  There remains the procedure employed in showing the photosoreed to the four
witnesses.  No written directions were given to the officer who conducted the procedure in the
caxe of three of the four witnesses, written guidelines were supplied to the other officer, who
attended to the fourth witness, Senad Mudimovi}. These guiddines were not produced in

evidence and neither of the two officers was called as a witness on thisissue.

59. What is known of the procedure adopted by these two officers comes from the
evidence of the Prosecution chief investigator, Robert Reid, who was not present a any of the
procedures but described what he had been told by those officers as to the procedure they had
adopted. That procedure, if accurately described to the chief invedtigator and then accurady
recounted by him in evidence, was generdly, dthough not in every deall, in accordance with
what Dr. Wagenaar regarded as satisfactory. Dr. Wagenaar stated in evidence that it was a
far concluson to say that more would have to be known about the procedure in fact adopted
in order to determine the vdue to be given to the four photospread identifications and yet
daied that only if there were gross violaions of his suggested procedure would the
identification be invaid.

50. In the absence of evidence from the officers who conducted the photospread procedure
the Tria Chamber has had recourse to the evidence of the four witnesses themsdlves as to that
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procedure, a less saidfactory course in view of the reative brevity of that evidence.
However, having examined that evidence, in each case it does not suggest any gross violation
of what are sad to be proper procedures nor any such impropriety in the procedure as would
of itsaf cause the witness to sdect the photogragh of the accused in preference to any of the
other 12 photogrgphs shown to him or her. In the outcome, and despite the abosence of
evidence of that degree of perfection of procedure which might have been established had the
officers who conducted the photospread procedure given evidence, the Trid Chamber is
stidied tha the four witnesses utilized an unbiased identification procedure to sdect the
photograph of the accused as the person they described as committing the acts to which they
tegtified.

551 The Defence contended that, since the photospread procedures were al conducted
after the much-publicized commencement of this trid, some four years after the witnesses had
last seen the accused, and following the widespread display of his photograph in newspapers
and on tdevison, which each of them denied having seen, and d0 in view of the testimony
of Dr. Wagenaar, reliance should not be placed on ther identification.

552 The Trid Chamber rgects this submisson in view of the convincing tesimony of
these witnesses that they had not seen any such media pictures of the accused before being
shown the photospread. It is true that each of them knew very wdl that it was for the purpose
of this trid that they were looking through the photospread, and that for this and other
reasons, dl tha Dr. Wagenaar would wish by way of procedure was not complied with; for
ingance, the witnesses were apparently not asked in advance to give their own description of
the accused S0 that it might be compared with the particular photograph which they sdected
from the photospread. However, despite what has been said to be these defects in procedure,
the Trid Chamber accepts the four witnesses identification of the accused.

G Testimony of Dragan Oaci}

553 During the course of this trid the truthfulness of the testimony of one witness, Dragan

Opeci}, fird referred to as Witness L, was atacked and ultimatdy, on investigation, the
Prosecution disclamed rdiance upon that witnesss evidence. The Defence contends that this
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incident is but one instance of a quite generd falure by the Prosecution to test adequatdy the

truthfulness of the evidence to be presented againgt the accused, ingead sSmply accepting as
true the evidence given againgt a single Serb accused by awhole array of Mudim witnesses.

54  Two points should be made in regard to this submisson. Fird, the provenance of
Dragan Opaci} was quite specid. Apparently, of dl the witnesses, he was the only one who
came to the notice of the Prosecution as proffered as a witness by the authorities of the
Republic of Bosnia and Herzegovina in whose custody he then was. The circumsances
surrounding his tesimony were, accordingly, unique to him; the fact that his evidence came to
be acknowledged as untruthful casts no light on the evidence of other Prosecution witnesses,
none of whom share his provenance.  Secondly, this Trid Chamber does not consder that
either what occurred with Dragan Opaci}, or what emerged in the case of any other witnesses,
demondrate any relevant or blameworthy lack of diligence on the part of the Prosecution such
as should, of itsdf, leed the Trid Chamber to discount the rdicbility of any particular
testimony, other, of course, than that of Dragan Opaci}.

56. The use of hearsay evidence was debated a length before this Trid Chamber in an
interlocutory motion in this case and was ruled upon in the Decison on the Defence Mation
on Hearsay*. Since that Decision may be onsulted directly, al that need be said of it here is
that it concluded that the mere fact that particular testimony was in the nature of hearsay did
not operate to exclude it from the category of admissible evidence.

56.  Inthe course of thistrd, and despite that Decision, objection was occasondly taken

to the acceptance of certain hearsay evidence. However, these objections were not usudly

4 Decision on the Defence Motion on Hearsay, supra.
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way for its probative vaue pursuant to Rule 89.
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VI. ApplicableLaw

A. Generd Reguirements of Artides 2, 3 & 5 of the Statute

5%7. Having conddered the evidence offered at trid, it is now agppropriate to discuss the
law relating to the offences charged.

558 The competence of this Internationd Tribund and hence of this Trid Chamber is
determined by the terms of the Statute. Article 1 of the Statute confers power to prosecute
persons respongble for serious violaions of internaiond humanitarian lav committed in the
territory of the former Yugodavia since 1991. The Satute then, in Artides 2, 3, 4 and 5,
goecifies the crimes under internationd law over which the Internationd Tribund hes
juridiction. In the present case, only Articles 2, 3 and 5 are rdevant. It is not in dispute that
the offences as dleged in the Indictment satify the requirements of time and place imposed
by Articde 1 and, as will be seen, each of the rules of cusomary internationd humanitarian
law to which the Indictment directs the Trid Chamber is concerned with serious violations of
that body of law.

59, Each of the rdevant Artices of the Statute, ether by its terms or by virtue of the
customary rules which it imports, proscribes certain acts when committed “within the context
of” an “amed conflict”. Artice 2 of the Satute directs the Trid Chamber to the grave
breeches regime of the Geneva Conventions which applies only to armed conflicts of an
internationa character and to offences committed againgt persons or property regarded as
"protected”, in paticular civilians in the hands of a paty to a conflict of which they are not
naionds™. Artice 3 of the Statute directs the Trid Chamber to those sources of customary
international  humeanitarian law that comprise the “laws or cusoms of war”. Article 3 is a
generd provison covering, subject to catan conditions dl violdions of internationd
humanitarian law which do not fdl under Artidle 2 or are not covered by Artides 4 or 5. This
includes violaions of the rules contained in Artide 3 common to the Geneva Conventions
(“Common Artide 3’), gpplicable to amed conflicts in generd, with which the accused has

“ Appeals Chamber Decision, para. 81.
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been charged under Artide 3 of the Staute®  Artide 5 of the Statute direds the Trid
Chamber to crimes agang humanity proscribed by cusomary internationd humanitarian law.
By virtue of the Satute, those crimes must aso occur in the context of an armed conflict,
whether international or non-international in character.  An amed conflict exigs for the
purposes of the application of Article 5 if it is found to exig for the purposes of dther Artide
2 or Article 3.

50. Consequently, it is necessay to show, fird, that an amed conflict exiged a 4l
relevant times in the teritory of the Republic of Bosnia and Herzegovina and, secondly, thet
the acts of the accused were committed within the context of that armed conflict and for the
application of Artide 2, that the conflict was internationd in character and that the offences
charged were committed againgt protected persons.

1 Exisence of an Armed Conflict

51  According to the Appeals Chamber Decision, the test for determining the existence of
such a conflict is thet

an amed conflict exists wherever there is a resort to armed force between
States or protracted amed violence between governmentd authorities and
organized armed groups or between such groups within a State. ®

@ Protracted armed viol ence between governmentd forces and organized armed groups

52  The test gpplied by the Appeds Chamber to the existence of an armed conflict for the
purposes of the rules contained in Common Article 3 focuses on two aspects of a conflict; the
intengty of the conflictc and the organization of the parties to the conflict. In an armed
conflict of an internd or mixed character, these closdy rdated criteria are used soldy for the
purpose, as a minimum, of disinguishing an amed conflict from banditry, unorgenized and
dort-lived insurrections, or terrorig  activities, which ae not subject to internaiond

“1d, para. 89.
“1d, paras. 141-142,
®1d., para. 70.
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humanitarian lav®. Factors rdevant to this determination are addressed in the Commentary
to Geneva Convention for the Amdioration of the Condition of the Wounded and Sick in
Armed Forces in the Field, Convention I, (‘"Commentary, Geneva Convention I")*.

53  The paties to the conflict in the area of op{tina Prijedor and the main parties to the
conflict in Bosnia and Herzegovina as a whole were the Government of the Republic of
Bosnia and Herzegovina and the Bosnian Serb forces, the latter controlling territory under the
banner of the Republika Srpska and, a least before 19 May 1992, supported by or under the
command of the INA. The Government of the Republic of Bosnia and Herzegovina was aso
in conflict with various Bosnian Croat forces supported by the Government of Croatia The
Republic of Bosnia and Herzegovina was admitted as a State member of the United Nations,
following decisons adopted by the Security Council and the Gererd Assembly®, on 22 May
1992, two days before the shelling and take-over of Kozarac. It was the de jure State against
which the Bosnian Serb forces were in revolt. Even before that date, the Republic of Bosnia
and Herzegovina was an organized political entity, as one of the republics of the Socidigt
Federd Republic of Yugodavia, having its own republican secretariat for defence and its own
TO.

54. The teritory controlled by the Bosnian Serb forces was known initidly as the
“Serbian Republic of Bosnia and Herzegovina' and renamed Republika Srpska on 10 January
1992. This entity did not come into being until the Assembly of the Serbian People of Bosnia
and Herzegovina procdamed the independence of that Republic on 9 January 1992. In its
revolt againg the de jure Government of the Republic of Bosnia and Herzegovina in Sargevo,
it possessed, a leest from 19 May 1992, an organized military force, namedy the VRS,
comprising forces formerly part of the INA and tranderred to the Republika Srpska by the
Federd Republic of Yugodavia (Serbia and Montenegro). These forces were officidly under
the command of the Bosnian Serb adminidration located in Pde, headed by the Bosnian Serb
Presdent, Radovan Karad'ic. The Bosnian Serb forces occupied and operated from a
determinate, if not definite, territory, comprisng a dgnificat pat of Bosia and

% Jen Pictet (gen. ed) Commentary, Geneva Convention for the Amelioration of the Condition of the Wounded,
Sck and Shipwrecked Members of Armed Forces at Sea, Convention 1l (ICRC, Geneva, 1960), 33
("Commentary, Geneva Convention 11"); Jean Pictet (gen. ed) Commentary, Geneva Convention Relative to the
Treatment of Prisoners of War, Convention Ill, (ICRC, Geneva 1960), 37 ("Commentary, Geneva Convention
1.

“(ICRC, Geneva, 1952) 49-50.

® 3 General Assembly Resolution 46/237, U.N. Doc. A/RES/46/237.
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Herzegovina, bounded by the borders of the Republic of Bosnia and Herzegovina on the one
hand, and by the front-lines of the conflict between the Bosnian Serb forces and the forces of
the Government of the Republic of Bosnia and Herzegovina and the forces of the Bosnian
Croats, on the other.

55, In opftina Prijedor, hodilities did not cesse following the withdrawva from the
territory of Bosnia and Herzegovina of the JINA on 19 May 1992. As has been seen, aress to
the south-west of the town of Prijedor were atacked by Bosnian Serb armed forces in late
May 1992 following the clash between Serbs and Mudims a the Mudim-manned checkpoint
in Hambarine referred to earlier, in which there were casudties on both sdes  Then, on 24
May 1992, the predominantly Mudim town of Kozarac was attacked by Bosnian Serb forces,
with an atillery bombardment which lasted until 26 May 1992 and extended to surrounding
Mudim villages. As a result of this shdling many dwdlings were desroyed, over 800
inhabitants were killed and the remainder, including those from surrounding Mudim villages
were expdled, the town and its vicinity being then occupied by Bosian Serb forces.
Smilarly, the two villages of Jaski}i and Sivci and their inhabitants were attacked by armed
Bosnian Serbs on 14 June 1992 with like consequences. It is with the atacks upon Kozarac
and these Mudim villages and dl that ensued for ther inhabitants that the Indictment is
concerned.

5%6. In congdering the conflict reaing to the events in op{tina Prijedor, the Trid Chamber
is not, however, bound to confine its atention to the immediate area of that op{tina or to the
time of the dleged offences but may consder the ongoing conflict between the Government
of the Republic of Bosnia and Herzegovina and the Bosnian Serb forces in its entirety. As the
Appeds Chamber pointed out, “the tempord and geogrgphicd scope of both interna and
international armed conflicts extends beyond the exact time and place of hodtilities”*® Even
after these dtacks, until the Dayton Peace Agreement was concluded and notwithstanding
various ceasefire agreements entered into in various pats of Bosnia and Herzegoving no
generd cessation of hodilities had occurred there or esawhere in the territory of the former
Yugodavia The ongoing conflicts before, during and after the time of the atack on Kozarac
on 24 May 1992 were teking place and continued to teke place throughout the territory of
Bosnia and Herzegovina between the Government of the Republic of Bosnia and

® Appeals Chamber Decision, para. 67.
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Herzegovina, on the one hand, and, on the other hand, the Bosnian Serb forces, dements of
the VJ operating from time to time in the territory of Bosnia and Herzegovina, and various
paramilitary groups, dl of which had occupied or were proceeding to occupy a sSgnificant
portion of the territory of that State.

57. The intengty of the conflict has ensured the continuous involvement of the Security
Council since the outbresk of fighting in the former Yugodavia As early as 25 September
1991, conddering that the gtuaion in the former Yugodavia condituted a threst to
international pesce and security, the Security Council invoked Chapter VII of the Charter of
the United Nations to declare a totd arms embargo on the region®. After that time, the
Security  Council took numerous Steps to maintain interngtiond peace and security in the
region, induding the impodtion of economt sanctions on the Federal Republic of Yugodavia
(Serbia and Montenegro) for its involvement in the conflict in Bosnia and Herzegovina®™ and
the etablishment of this Internationd Tribunal™.

568 Having regard then to the nature and scope of the @nflict in the Republic of Bosnia
and Herzegovina and the parties involved in that conflict, and irrespective of the rdaionship
between the Federa Republic of Yugodavia (Serbia and Montenegro) and the Bosnian Serb
forces, the Trid Chamber finds that, a dl relevant times, an amed conflict was taking place
between the parties to the conflict in the Republic of Bosnia and Herzegovina of sufficient
scope and intengty for the purposes of the gpplication of the laws or cusoms of war
embodied in Artide 3 common to the four Geneva Cornvertions of 12 August 1949,
agoplicble as it is to amed conflicts in generd, induding amed conflicts not of an
international character.

(b) Use of force between States

50. Applying what the Appeds Chamber has sad, it is clear from the evidence before the
Trid Chamber that, from the beginning of 1992 until 19 May 1992, a dae of internationd
amed conflict existed in a least part of the territory of Bosnia and Herzegovina This was an
amed conflict between the forces of the Republic of Bosnia and Herzegovina on the one hand
and those of the Federa Republic of Yugodavia (Serbia and Montenegro), being the INA

g Security Council resolution 713, U.N. Doc. SRES/713 (1991).
s Security Council resolution 757, U.N. Doc SRES757 (1993).
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(leter the VJ), working with sundry paramilitary and Bosnian Serb forces, on the other. While
the forces of the VJ continued to be involved in the armed conflict after that dete the
character of the rdationship between the VJ and the Bosnian Serb forces from that date, and
hence the nature of the conflict in the areas with which this case is concerned, is discussed in
the consderdtion of Article 2 of the Statute. 1t suffices for the moment to say thet the leve of
intengty of the conflict, including the involvement of the JNA or the VJ in the conflict, was
aufficient to meet the requirements for the existence of an internationa armed conflict for the
purposes of the Statute.

5/0. For evidence of this it is enough to refer generdly to the evidence presented as to the
bombardment of Sargevo, the seet of government of the Republic of Bosiia and
Herzegoving, in April 1992 by Seb forces, ther atack on towns dong Bosnia and
Herzegovinds border with Serbia on the Drina River and ther invason of south-eastern
Herzegovina from Serbia and Montenegro. That the hodtilities involved in this armed conflict
extended into op{tina Prijedor is dso cear and is evidenced by the military occupation and
amed seizure of power in the town of Prijedor itsdf on 30 April 1992 by JNA forces, aded
by Bosian Sarb members of the police and adminigration and, following an unsuccessful
revolt, their subsequent expulson by force of ams of the mgority of the nonSerb inhabitants
from, and the bombardment and subgtantid dedtruction of, Stari Grad, the old, predominantly
Mudim, section of Prijedor. These atacks were pat of an armed conflict to which
internationa humanitarian law applied up until the genera cessation of hodtilities.

571  However, the extent of the gpplication of internationd humanitarian lav from one
place to another in the Republic of Bosnia and Herzegovina depends upon the particular
character of the conflict with which the Indictment is concerned. This depends in turn on the
degree of involvement of the VJ and the Government of the Federd Republic of Yugodavia
(Serbia and Maontenegro) after the withdrawd of the INA on 19 May 1992. That issue will be
dedlt with in Section VI. B of this Opinion and Judgment.

2. Nexus between the Acts of the Accused and the Armed Conflict

* See Security Council resolution 827, U.N. Doc SRES827 (1993).
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572 The exigence of an armed conflict or occypation and the gpplicability of internationd
humanitarian law to the territory is not sufficient to create internationd jurisdiction over each
and every serious crime committed in the territory of the former Yugodavia For a crime to
fdl within the jurisdiction of the Internationd Tribund, a sufficient nexus must be established
between the dleged offence and the armed conflict which gives rise to the applicability of
international humanitarian law.

573,  In rddion to the gpplicability of internationd humanitarian law to the acts dleged in
the Indictment, the Appeals Chamber has held that:

Even if subdantid clashes were not occurring in the Prijedor region a the
time and place the crimes dlegedly were committed - a factud issue on which
the Appeds Chamber does not pronounce - internationd humanitarian law
goplies. It is aufficient that the aleged crimes were closdy rdaed to the
hodtilities occurring in other parts of the territories controlled by the parties to
the conflict™

For an offence to be a violdion of internationd humanitarian law, therefore, this Trid
Chamber needs to be sttisfied that each of the dleged acts was in fact dosdy reaed to the
hodtilities. 1t would be sufficient to prove tha the crime was committed in the course of or as
pat of the hodilities in, or occupation of, an area controlled by one of the paties. It is nat,
however, necessary to show that armed conflict was occurring a the exact time and place of
the proscribed acts dleged to have occurred, as the Appeds Chamber has indicated, nor is it
necessary that the crime dleged tekes place during combet, thet it be part of a policy or of a
prectice officidly endorsed or tolerated by one of the parties to the conflict, or that the act be
in actud furtherance of a policy associated with the conduct of war or in the actud interest of
a paty to the conflict; the obligations of individuds under internationa humanitarian law are
independent and gpply without prgudice to any quesions of the respongbility of States under
intemationd lav>*.  The only question, to be determined in the circumstances of each
individud case, is whether the offences were closdly related to the armed conflict as awhole.

574. In any event, acts of the accused rdated to the armed conflict in two disinct ways.
Firdt, there is the case of the acts of the accused in the take-over of Kozarac and the villages

% Appeals Chanber Decision, para. 70.
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of Sivai and Jaski}i. Given the nature of the armed conflict as an ethnic war and the Strategic
ams of the Republika Srpska to create a purdly Serbian State, the acts of the accused during
the armed taeke-over and ethnic cleanang of Mudim and Croat aress of op{tina Prijedor were
directly connected with the armed conflict.

57/, Secondly, there are the acts of the accused in the camps run by the authorities of the
Republika Srpska. Those acts clearly occurred with the connivance or permisson of the
authorities running these camps and indicate that such acts were pat of an accepted policy
towards prisoners in the camps in opftina Prijedor. Indeed, such treatment effected the
objective of the Republika Srpska to ehnicdly deanse, by means of terror, killings or
otherwise, the areas of the Republic of Bosnia and Herzegovina controlled by Bosnian Serb
forces. Accordingly, those acts too were directly connected with the armed conflict.

57/6. The Trid Chamber now turns to the specific provisons of the Statute, and the sources
of cusomary internationd law to which they direct this Trid Chamber, in order to determine
whether the acts of the accused violated any of these provisons. To the extent required, the
connection of the acts of the accused to the events in question will be discussed further in the
following sections.

B. Article 2of the Statute

1 The Customary Status of Article 2

577.  Article 2 of the Statute provides that the “International Tribund shdl have the power
to prosecute persons committing or ordering to be committed grave breaches of the Geneva
Convetions of 12 August 1949”, and there follows a lis of the specific crimes proscribed.
Implicit in the Appeals Chamber Decision is the conclusion that the Geneva Conventions are

* S» Article 4, I.L.C. Draft Code of Crimes Againg the Peace and Security of Mankind, (“1.L.C. Draft Codg’)
Report of the International Law Commisson on the Work of its Forty-eighth sesson, 6 May - 26 July 1996,
G.A.OR,, 51st Sess,, Supp. No. 10, 30, U.N. Doc. A/51/10.
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a pat of cusomary internationd law, and as such their gpplication in the present case does
not violate the principle of nullum crimen sine lege®.

2. Status of the Victims as "Protected Persons'

@ [ntroduction

578.  According to the Appeds Chamber, the Statute specificaly redtricts the prosecution of
grave breeches to those committed agangt “persons or propety protected under the
provisons of the rdevant Geneva Conventions™.  In this case, each of the victims of the
crimes dleged to have been committed by the accused were civilians caught up in the ongoing
amed conflict in the Republic of Bosnia and Herzegovina Some of the victims were in
towns and villages captured by the VRS, while others fel victim to the acts of the accused
while detained a one of the camps edablished in opftina Prijedor to fadlitate the ethric
cleenang of tha area. As such, ther saus under the Geneva Conventions is governed by the
terms of Artide 4 of Geneva Convention Reative to the Protection of Civilian Persons in
Time of Wa (“Geneva Convention 1V”), which defines those civilians who fdl under the
protection of that Convention (“protected persons') as follows

Persons protected by the Convention are those who, a a given moment and in

any manner whatsoever, find themsdves, in case of a conflict or occupetion,

in the hands of a Party to the conflict or Occupying Power of which they are

not nationals™
The central question is thus whether a dl relevant times the victims of the accused were in
the hands of “a Paty to the conflict or Occupying Power of which they are not nationas’.
Implicit in this expresson is a thregfold requirement. The firsd and second reguirements are
that the victims be "in the hands of* a "Party to the conflict or Occupying Power". The third

is that the divilian victims not be nationds of that Party ar Occupying Power.

(b Were the victims in the hands of a party to the conflict?

® See Appeals Chamber Decision, paras.79-85.
*1d, para 8L
¥ GenevaC onvention IV, supra.
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5. As previoudy discussed, the Republika Srpska was a paty to the conflict in the
Republic of Bosnia and Herzegovina opposed to the Republic's secesson from the Socidigt
Federd Republic of Yugodavia While the victims in the camps a Omarska, Keraterm and
Trnopolje were in the hands of the amed forces and authorities of the Republika Srpska, the
expresson “in the hands of” is not redricted to Stuations in which the individud dvilian is
physcdly in the hands of a Paty or Occupying Power. As the Commentary to Geneva
Convention Reative to the Protection of Civilian Persons in Time of War, Convention 1V,
("Commentary, Geneva Convention 1V") explains.

The expresson “in the hands of” is used in an extremely generd sense. It is
not merdy a question of being in enemy hands directly, as a prisoner is The
mere fact of being in the teritory of a paty to the conflict or an occupied
territory implies tha one is in the power, or “hands’, of the Occupying
Power. It is possble that this power will never actudly be exercised over the
protected person: very likdy an inhabitant of an occupied teritory will never
have anything to do with the Occupying Power or its organizations. In other
words, the expresson ‘in the hands of” need not necessrily be understood in
the physcd sense it amply means that the person is in teritory under the
control of the Power in question.®

Consquently, those persons who found themsdves in teritory effectivdy occupied by a
paty to the conflict can be consdered to have been in the hands of that paty. However,
given tha the take-over of op{tina Prijedor began before the INA withdrava on 19 May 1992
and was not comdeted until after that date, the exact date when the victims of the acts of the
accused fel into the hands of the opposing armed forces is highly relevant to an assessment of

ther status under internationd humanitarian law.

580. Mog of the victims of the accused's acts within the op{tina Prijedor camps with whom
the Trid Chamber is concerned in this case were, prior to the occurrence of the acts in
guestion, living in the town of Kozarac or its surrounds or in the villages of Siva and Jeski}i.
In some ingances, the exact date and place when some of the victims of the acts of the
accused fdl into the hands of forces hogtile to the Government of the Republic of Bosnia and
Herzegovina is not made clear.  Whether or not the victims were “protected persons’ depends
on when it was that they fell into the hands of the occupying forces. The exact moment when
a person or area fdls into the hands of a party to a conflict depends on whether that party has

% Jeen Pictet (gen. ed), Commentary, Geneva Convention Relative to the Protection of Civilian Persons in Time
of War, Convention 1V, (ICRC, Geneva, 1958), 47 (* Commentary, Geneva Convention[V/").
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effective control over an area™. According to Georg Schwarzenberger, in International Law

as applied by International Courts and Tribunals, the law reating to belligerent occupation:

. .. gplies only to inveded territory, but not to the whole of such territory. It
does not extend to invaded eremy teritory in which fighting ill takes place
or to those parts of it which the territorid sovereign may have abandoned, but
in which the invader has not yet established his own authority.

... [I]n invaded territory which is not yet effectively occupied, the inveder is
bound merdy by the limitations which the rules of wafare stricto sensu
impose. The protection which the divilian populaion in such aess may
cdam under international cusomay law rests on the continued agpplication in
their favour of the sandard of civilisation in dl matters in which this does not
run counter to the necessties of war. Those of the provisons of Geneva Red
Cross Convertion IV of 1949 which are not limited to occupied territories
add further to this minimum of protection, ®

In the case of opftina Prijedor, only parts of the op{tina, induding the main population centre
of Prijedor town, were occupied on or before 19 May 1992. In rdation to the ctizens of
Kozarac and other Mudim-controlled or dominated aress of op{tina Prijedor, they fdl into the
hands of the VRS upon ther capture by those forces on or after 27 May 1992. That is nat,
however, to say that, because some parts of op{tina Prijedor were not controlled by the VRS
until 27 May 1992, there was not an effective occupation of the remainder of op{tina Prijedor.
This point is made clear, for example, by the British Manual of Military Law, which states:

The fact tha there is a defended place or zone ill in possesson of the
nationd forces within an occupied didtrict does not make the occupation of
the remander invdid, provided that such place or defended zone is
surrounded and effectively cut-off from the rest of the occupied district.®

58L In ay event, for those persons in op{tina Prijedor who were in territory occupied prior
to 19 May 1992 by Bosnian Serb forces and JNA units, ther dtatus as “protected persons’,
subject to what will be sad about the rdationship between the VRS and the Government of
the Federd Republic of Yugodavia (Serbia and Montenegro) below, cessed on that date. As
Schwarzenberger points out:

In accordance with its teritorid and tempord limitations, the law of
beligerent occupation ceases to goply whenever the Occupying Power loses

®d, 47.

@ Georg Schwarzenberger, International Law as applied by International Courts and Tribunals (Stevens &
Sons, London, 1968), Va Il, 174, 176.
& British Manual of Military Law, Part I (The Law of War on Land), (1958), para. 501.
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effective control the ocaupied territory. Whether, then, this body of law is
replaced by the laws of war in the narrower sense or by the law of the former
territorial sovereign, depends on the fortunes of war &

582  On 15 May 1992 the Security Coundil, in resolution 752 of 1992%° demanded that al
interference from outsde Bosnia and Herzegovina by units of the INA cease immediately and
that those units ether be withdrawn, be subject to the authority of the Government of the
Republic of Bosnia and Herzegovina, or be dishanded and disaemed. Subject to what will be
sad beow regarding the rdationship between the INA or the VJ and the Government of the
Federd Republic of Yugodavia (Serbia and Montenegro), on the one hand, and the VRS and
the Republika Srpska on the aother, by 19 May 1992 the Government of the Federa Republic
of Yugodavia (Serbia and Montenegro) had logt or given up effective control over op{tina
Prijedor and most other parts of the Republic of Bosnia and Herzegovina As each of the
crimes dleged to have been committed by the accused occurred after 19 May 1992, the
guestion to which the Trid Chamber now turns, having clearly determined that the victims
were & dl rdevant times in the hands of a party to the conflict, is whether, after that date and
a dl rdevant times, those victims were in the hands of a paty to the conflict or occupying
power of which they were not nationals.

583 In making this assessment, the Trial Chamber takes notice of two facts. The firg is the
condusion inherent in the Appeals Chamber Decision and in the statements of the Security
Council in relation to the conflict in the former Yugodavia that that conflict was of a mixed
character, and the Appeds Chamber's implicit deference to this Trid Chamber on the issue of
whether the victims were “protected persons’ in the present case™. It is thus for the Trid
Chamber to characterize the exact nature of the armed conflict, of which the events in op{tina
Prijedor formed a pat, when goplying internationd humanitarian law to those events. The
second fact is the nature of the conflict in the Republic of Bosnia and Herzegovina as
understood by the parties to that conflict, which was made clear by the Sgning, on 22 May
1992, just two days before the attack on Kozarac, of an agreement by the representatives of
Alija lzetbegovi} (Presdent of the Republic of Bosnia and Herzegovina and the SDA),
Radovan Karad'i} (Presdent of the SDS) and Miljenko Brki} (President of the Croatian
Democratic Community) to abide by the substantive rules of amed conflict not of an

e Schwarzenberger, 317, supra.
& Security Coundil Resolution 752, U.N. Doc. SRES/752 (1992).
& Sae Appeals Chamber Decision, paras. 73-77.
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internationa character prescribed by Common Article 3 of the Geneva Conventions. It was aso
agreed, on the basis of paragraph 3 of Common Article 3, to goply certain provisions of the full
Geneva Convention regime concerning internationa conflicts.  This agreement was supported
by the ICRC®. In accordance with the terms of Common Artide 3, the signing of such
agreements does not in any way affect the legd datus of the parties to the conflict and does not
in any way affect the independent determination of the nature of that conflict by this Trid
Chamber.

(©) Were the victims in the hands of a party to the conflict of which they were not
nationals?
@) Applicablelegd test

58.  The armed forces of the Republika Srpska, and the Republika Srpska asawhole, were,
a leest from 19 May 1992 onwards, legd entities distinct from the VJ and the Government of
the Federd Republic of Yugodavia (Serbia and Montenegro). However, as a rule of
cusomary internationa law, the acts of persons, groups or organizetions may be imputed to a
State where they act as de facto organs or agents of that State. One may spesk of imputability
a “the rexult of the intedlectud operation necessary to bridge the gap between the
delinquency of the organ or officid, and the attribution of breech and lihility to the State”®
In this case, the acts of the armed forces of the Republika Srpska, dthough nationds of the
Republic of Bosnia and Herzegovinag, after 19 May 1992 in reaion to op{tina Prijedor may
be imputed to the Federd Republic of Yugodavia (Serbia and Montenegro) if those forces
were acting as de facto organs or agents of that State for that purpose or more generaly.
Were the Trid Chamber to make this imputation it would not be concerned further with
guesions of State respongbility for those acts the Trid Chamber would concdlude that the
civilian victims of the accused's acts were “protected persons’ within the meaning of Geneva
Convention 1V as persons in territory occupied by a Party to the conflict of which they are not
naionds. This principle of cusomary internationd law is dso to be found in Artice 29 of
Geneva Convention 1V, which provides

& See Appeals Chamber Decision, para.73.
B A. Shearer, Sarke' s International Law (11 ed., Butterworths, Sydney, 1994), 276.
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The Paty to the conflict in whose hands protected persons may be is
responsble for the trestment accorded to them by its agents, irrespective of
any individud responghility which may beincurred.”

The Commentary, Geneva Convention |V, to this Article further clarifies this provison:

The ndiondity of the agents does not affect the issue. That is of particular
importance in occupied territories, as it means that the occupying authorities
ae repondble for acts committed by ther locdly recruited agents of the
nationality of the occupied country.®

This goproach to the problem finds implict support in the discusson of the Security
Council’'s view of the nature of the amed conflict by the Appeds Chamber®. Such a
gtuation is not redtricted to circumstances in which the foreign Power has occupied a certain
territory and then recruits locad agents. As will be seen, the rdationship of de facto organs or
agents to the foreign Power includes those circumstances in which the foreign Power
“occupies’ or operates in certain territory solely through the acts of locad de facto organs or

agents.

586. The paticular problem of agoplying generd principles of internationd law rdating to
Sae responghility for de facto organs or agents to the specific circumstance of rebe forces
fighting a seemingly internd conflict againg the recognized government of a State, but
dependent on the support of a foregn Power in the continuation of that conflict, was
condgdered by the Internationd Court of Jugtice (“Court”) in the Case Concerning Military
and Paramilitary Activitiesin and Against Nicaragua, (Nicar.v U.S.) (Merits) ® (“Nicaragua
case’). That case was concerned ultimately with the respongbility of a State for the breach,
inter alia, of rules of internationd humeanitarian law, while the indant case is concerned
ultimately with the responshility of an individud for the breach of such rues However, in
the Nicaragua case, as in the ingant case, the Court was dso concerned with the intermediate
guestion as to which pat of internationd humanitarian lawv to gpply to the reevant conduct.
In determining the legd obligaions of the United States towards Nicaragua, including
internationd  humanitarian law obligations, the Court effectivdly conduded that the conflict
was of amixed character. Accordng to the Court:

% Geneva Convention 1V, supra.

& Commentary, Geneva Convention 1V, 212, supra.
® See Appeals Chamber Decision, para.76.

1986 1.C.J. Reports, 14.

Cese No. IT-94-1-T 7 May 1997



The conflict between the contras forces and those of the Government of
Nicaragua is an armed conflict which is “not of an internationd character”.
The acts of the contras towards the Nicaraguan Government are therefore
governed by the law gpplicable to conflicts of that cheracter; while the actions
of the United States in and againg Nicaragua fdl under the legd rules
relating to internationa conflicts™

Consdering whether the acts of the contras, being the rebd forces opposed to the
Government of Nicaragua, could be imputed to the United States the Court asked

whether or not the rdaionship of the contras to the United States
Government was so much one of dependence on the one sde and control on
the other that it would be right to equate the contras, for legd purposes, with
an organ of the United States Government, or as acting on behdf of tha
Government.”

In concluding that the United States had not exercised sufficient control “in dl fidds as to
jusify tresting the contras as adting on its behdf’”® the Court st a particulaly high
threshold test for determining the requisite degree of control on the part of the United States.

On the facts of that case, the Court took the view that;

. . . United States participation, even if preponderant or decisve, in the
finendng, organizing, traning, supplying and equipping of the contras the
section of its militay or paramilitary targets, and the planning of the whole
of its operdion, is dill insufficient in itsdf, on the bads of the evidence in the
posesson of the Court, for the purposes of attributing to the United States
the acts committed by the contras in the course of thar militay or
paramilitary operations in Nicaragua. All forms of United States participaion
mentioned above, and even the generd control by the respondent State over a
force with a high degree of dependency on it, would not in themsaves meen,
without further evidence, that the United States directed or enforced the
perpetration of the acts contray to human rights and humanitarian law
dleged by the gpplicant State.  Such acts could wel be committed by
members of the contras without the control of the United States.  For this
conduct to give rise to legal responsibility of the United Sates it would in
principle haveto be proved that that State had effective control of the military
or paramilitary operationsin the cour se of which the alleged violationswere
committed.”

586. However, the facts of the Nicaragua case and this case are very different, and
epecidly so in two important respects.  Firdt, the VRS was an occupying force, rather than

™1d., para 219.
21d.,, para. 109.
®1d., para. 109.
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just a raiding amy. Many of the violations in this case were committed in camps run by the
locd authorities of the Republika Srpska without any VJ involvement and with rdaivey little
involvement of those parts of the VRS formerly pat of the INA. However, the camps into
which Mudim and Croat civilians were driven following the VRS's offensve operations in
opftina Prijedor were located in territory occupied by the VRS,  Consequently, if the requisite
degree of command and control by the VJ, and hence the Federd Republic of Yugodavia
(Serbia and Montenegro), over the VRS is established for the purposes of imputing the acts of
those forces operating in opftina Prijedor or the VRS as a whole to the Federa Republic of
Yugodavia (Serbia and Montenegro), those persons can 4ill be sad to be in the hands of a
party to the conflict of which they are not naionds within the meaning of Article 4 of Geneva
Convention 1V and hence for the purposes of goplying internationd humanitarian law to the
instant case.

587.  Secondly, prior to the withdrawvad of forces of the Federa Republic of Yugodavia
(Serbia and Montenegro) on or before 19 May 1992, Bosnian Serb troops served in the ranks
of the INA, and were transferred into the newly-formed VRS &fter that date. Thus, unlike the
Nicaragua case in which the Court considered whether the contra forces had, over time,
fdlen into such a sufficient sate of dependency and control vis-a-vis the United States that the
acts of one could be imputed to ancther, the question for this Trid Chamber is whether, after
19 May 1992, the Federd Republic of Yugodavia (Sebia and Montenegro), by its
withdrawal from the territory of the Republic of Bosnia and Herzegovina and notwithstanding
its continuing support for the VRS, had sufficiently disanced itsdf from the VRS o0 that
those forces could not be regarded as de facto organs or agents of the VJ and hence of the
Federd Republic of Yugodavia (Serbia and Montenegro).

588,  Consequently, the Trid Chamber must consder the essence of the te of the
relationship between a de facto organ or agent, as a rebe force, and its controlling entity or
principal, as a foreign Power, namely the more generd question whether, even if there hed
been a reationship of great dependency on the one sde there was such a rdationship of
control on the other tha, on the facts of the indant case, the acts of the VRS, induding its
occupation of opftina Prijedor, can be imputed to the Government of the Federd Republic of
Yugodavia (Serbia and Montenegro) . That is not to say, however, that it is for the Defence
to disprove such a rdaionship between Bosnian Sarb forces and the INA or VJ. It remains

*1d., para. 115 (empheasis added).
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the task of the Prosecution to prove that the nature of the relationship between the VRS and
the Government of the Federd Republic of Yugodavia (Serbia and Montenegro), and
between the VRS and the VJ in particular, wes of such a character. In doing so it is neither
necessaty nor aufficient meredly to show that the VRS was dependent, even completdy
dependent, on the VJ and the Federa Republic of Yugodavia (Serbia and Montenegro) for the
necessities of war. It must adso be shown tha the VJ and the Federa Republic of Yugodavia
(Serbia and Montenegro) exercised the potentiad for control inherent in that reationship of
dependency or that the VRS had otherwise placed itsdf under the control of the Government
of the Federa Republic of Yugodavia (Serbia and Montenegro).

(i) The creation of the VRS and the trandfer of responsihility to the VRS by the
INA/NJin May 1992

58. The ddalls of the credtion of the VRS in May 1992 have dready been dedt with in
Section 1l. A. 7 of this Opinion and Judgment but its principd features may be restated. As a
reponse to Security Council resolution 752, from 15 May 1992 JNA soldiers born in Bosnia
and Herzegovina who were sarving in JNA units in Serbia or Montenegro were ordered to
report to, and place themsdves a the digposd of, INA units in Bosnia and Herzegoving,
while those born esewhere were to report to JNA units in Serbia or Montenegro.  However,
this was not applied in the case of many officers and non-commissoned officers not of
Bosnian extraction who remained in Bosnia and Herzegovina in units which became part of
the VRS, In addition, the Federd Republic of Yugodavia (Serbia and Montenegro)
trandferred to VRS units mogt of the matériel which had been withdrawn from Sovenia and
Croatia.

50. The occupation of Kozarac and of the surrounding villages was part of a military and
political operation, begun before 19 May 1992 with the take-over of the town of Prijedor on
29 April 1992, amed a egablishing control over the opftina which formed pat of the land
corridor of Bosnian teritory linking the Federd Republic of Yugodavia (Serbia and
Montenegro) with the so-cdled Republic of Serbian Krgina in Croatia The town of Kozarac
lay on the supdy route running through this corridor. The atack on Kozarac was carried out
by eements of an amy Corps based in Banja Luka. This Corps, previoudy a Corps of the old
JINA, became part of the VRS and was renamed the “Banja Luka’ or “1st Krgina’ Corps after

®1d., para109.
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19 May 1992 but retained the same Commander, Lieutenant-Generd Tdi}, a Bosnian Serb. It

relied for logistics, as previoudy, on the Rear Service Base a Banja Luka, commanded, as
previoudy, by Colond Sdak, a Bosnian Mudim.

591 The acud assallt on Kozarac was caried out by units centred around what was
formerly the INA 343rd Mechanised Brigade from Prijedor but which later became the VRS
43rd Brigade. These units included ‘Light Brigades (Bosnian Serb paramilitary forces) from
Sanski Mogt and Bosanski Dubica.  In command of the units of the 43rd Mechanised Brigade
forces involved in the assault was Mgor Radmilo Zdjga appaently a Bosnian Serb, the
Deputy Brigade Commander and Brigade Chief of Staff. According to one witness, Major
Zdjga was dosdy linked to the SDS in 1991 and 1992. In overdl command of the 43rd
Mechanised Brigade and the officer commanding the military operation againgt Kozarac was
Colond Arsi}, a former INA officer and a Bosnian Serb.  Colone Arg} was a member of the
Municipd Assembly of Prijedor and had dso become dosdy linked to the SDS over time in
the period prior to 19 May 1992.

592  Despite being Bosian Serbs, such officers as Lieutenant-Genera Tai} and Colond
Ars}, as with other officers of the 1t Krgina Corps, continued to receive their sdaries from
the Government of the Federa Republic of Yugodavia (Serbia and Montenegro) and the
pensons of those who in due course retired were pad, and in 1996 were dill beng pad, by
that Government. At a briefing of officers concerned with logistics, Generd \ uki}, then of
the VRS but who had, until 18 May 1992, been Chief of Staff of the Technica Adminisiration
of the INA in Begrade, announced that al active duty members of the VRS would continue
to be pad by the federd government in Belgrade, which would continue to finance the VRS,
as it had the INA, up to the same numerica srength of officers as were registered on 19 May
1992

598 Excduding the Rear Service Base troops, the 1¢ Krgina Corps numbered some
100,000 troops, expanded from its INA peecetime srength of 4,500. These forces included or
were supplemented by various paramilitary forces. Prior to May 1992 the INA had played a
dgnificant role in the traning and equipping of Bosnian Serb paramilitary forces.  In 1991
and on into 1992 the Bosnian Serb and Croatian Serb paramilitary forces cooperated with and
acted under the command and within the framework of the JNA. These forces included
Arkan's Serbian Volunteer Guard and various forces syling themsdves as Chetniks, a name
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which, as has been seen, is of sgnificance from the fighting in the Second World War againgt
the German, Itdian and Croat forces in Yugodavia Some were even given training in the
compounds of the 5th INA Corps in Banja Luka. The rdiance placed on such forces by the
JINA reflected a general manpower shortage.  According to one witness, “whilst the INA was
prepared to use its atillery in operaions, it relied on paramilitary groups to go into built up
areas and to act as a subgtituted infantry”.  Air support was given to such paramilitary forces
which continued into 1992. Evidence was dso presented that the Serbian Security Service
had been directing a least one paramilitary leader, Vgidav [e{elj, in the digpogtion of his
forcesin 1991 and 1992.

54.  Many former INA officers not of Bosnian Serb extraction remained in the command
sructure of the 1¢ Krgina Corps, especidly in the combat units. Generd Kadijevi}, writing
of the role of the JNA in Bosnia and Herzegovina, recounts how “the units and headquarters
of the INA formed the backbone of the army of the Serb Republic (Republic of Srpska)
complete with wegponry and equipment” and adds that “firs the INA and later the army of
the Republic of Srpska, which the INA put on its feet, helped to liberate Serb territory, protect
the Serb nation and create the favourable military preconditions for achieving the interests and
rights of the Sarb nation in Bosnia and Herzegovina by politicd means . ..." (Prosecution
Exhibition 30.) According to Colond Sdak, while it would usudly have been illegd for a
soldier or officer to fight for any force other than the VJ, those non-Bosnian Serb officers who
remaned to serve with the VRS conddered themsdves to be on temporay assgnment, and
thus able to remain. This was done depite the shortage of trained officers in the INA a that

time.

55, It can be seen then that the INA played a role of vita importance in the establishment,
equipping, supplying, maintenance and daffing of the 1¢ Krgina Corps as it did with other
VRS units  However, that in itsdf is not enough; it is dso necessary to show, as the Court
required of Nicaragua in proving control by the United States over the contras, tha the
Government of the Federd Republic of Yugodavia (Serbia and Montenegro) continued to
exercise effective control over the operations of the VRS, dfter the trandfers of men and
matériel on or before 19 May 1992.

(i)  Relationship of the VRS to the Federd Republic of Yugodavia (Serbiaand
Montenegro) after 19 May 1992
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5%. Of paticular concern to the issue of control over events after 19 May 1992 in the
Banja Luka aea gengdly, and opftina Prijedor in paticular, are the circumstances
surrounding the Commander of the 19 Krgina Corps Lieutenant-Generd Tdi}, the former
Commander of the 5th Corps who, unlike many of his subordinates and as previoudy noted,
is a Bosnian Serb.  His importance to dl of the operations of the 1t Krgina Corps cannot be
overdated. Colond Sdak tedtified that reports and requests had to be filed with the Corps
Commander before any troop movements occurred and that a strong degree of oversight was
exercised a Corps level in regad to the activities of subordinate units.  The attack on
Kozarec, in common with al combeat activities, would necessarily have had to be gpproved, in
accordance with military command procedures, by Lieutenant-Generd Tdi}, who done could
order the commitment of 1 Krgjina Corps units to combat.

597.  What command or influence, if any, was exercised over Lieutenant-Genera Tdi}?
Militarily, the 1¢t Krgina Corps was under the authority of the Main Staff of the VRS in Pde,
to which dl reports were directed. According to Colond Sdak, there was no change in the
evaryday running of logidics operdions after 19 May 1992. In rddion to the quedion of
command and control he noted that the flow of logidics for the Corps after that date went
through VRS Chief of Staff and the Main Staff of the VRS in Pde, rather than direct to
Belgrade or through any JNA dgructure such as the Headquarters of the 2nd Military Didtrict
(formerly in Sargevo). In command of the VRS Main Staff was Genera Mladi}, Lieutenant-
Gengrd Tdi}'s superior and a fellow Bosnian Serb.  No evidence was led by the Prosecution
as to the rdationship between these two men. As a disciplined generd officer, however, it
can only be presumed, without further evidence, that Lieutenant-Generd Tdi} acted in
accordance with the orders of the VRS Man Staff when they were issued. At the politica
leve, dl that the evidence disdoses is that Lieutenant-Generad Tdi} was a member, by virtue
of his military pogt, of the ARK Criss Staff, a cregtion of the Republika Srpska. Indeed,
Colond Sdak tedified that Lieutenant-Generd Tdi} coordinated with the Criss Staff and
acted on their requedts, such as the request to open amilitary corridor to Serbia

598 This leads the Trid Chamber to a condderation of two reationships of egpecid
importance to the question which this Trid Chamber must determine.  The firg is the
rlaionship of Generd Mladi}, and hence the VRS Main Staff, to Belgrade. The Trid
Chamber has dready conddered the ovewheming importance of the logisticad support
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provided by the Federd Republic of Yugodavia (Serbia and Montenegro) to the VRS, The
only evidence which the Prosecution was able to adduce as to the command and control
rlaionship between the VRS Man Staff and Belgrade was that provided by Colond Sdak.
He sad, spesking of a Prosecution exhibit displaying a link between the Main Staffs of the
VRS and VJafter 18 May 1992 (Prosecution Exhibit 174):

[T]here was no red chain of command because officidly the Commander of

the amy of the Republika Srpska was Colond Generd Ratko Mladi}. So this
[link] isjugt pro forma because other relations between the Chief of Staff, the

man gsaff of the Yugodav Army and the main Saff of the amy of the
Republika Srpska were not redly existing but, in fact, they did co-ordinate.
Coordingtion is not the same as command and control.  The only other evidence submitted by
the Prosecution was that, in addition to routing al highleved VRS communications through
secure links in Begrade, a communications link for everyday use was edablished and
maintained between VRS Main Staff Headquarters and the VJ Main Staff in Belgrade. No
further evidence was led by the Prasecution on the nature of this relationship.

599,  What then of the second rdationship, namdy that between the SDS (and hence the
Republika Srpska) and the Government of the Federa Republic of Yugodavia (Serbia and
Montenegro)? Unlike the stuation confronted by the Court in the Nicaragua case, where the
United States had largely sdected and indtdled the political leaders of the contras’®, in the
Republika Srpska politica leaders were popularly dected by the Bosnian Serb people of the
Republic of Bosnia and Herzegovina  Indeed, as previoudy noted, the independence of the
Republika Srpska itsdf was declared a a vote of the Assembly of the Serbian People of
Bosnia and Herzegovina on 9 January 1992. The Assembly and its leeders played a role in
the overdl conduct of the war both in the Republic of Bosnia and Herzegovina and beyond, in
addition to the supply of paramilitary forces to supplement the fighting strength of the new
VRS units, which forces took part in the military operationsin opf{tina Prijedor.

600. In the absence of sufficient direct evidence as to the exercise of command and control
by Belgrade, the question is one as to the gppropriate inference or inferences of fact which the
Trid Chamber can and should draw from the evidence presented before it; should it be
inferred that the necessary degree of effective control was exercised by the Federd Republic
of Yugodavia (Serbia and Montenegro), over the military operations of the armed forces of
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the Republika Srpska? If so, despite the changes in the canmand structure of the Bosnian
Sarb forces in the period after 19 May 1992, and in paticular the establishment of a separate
amed force, the VRS, on or after that date, the appropriate concluson would be that the VRS
was nothing more than a de facto organ or agent of the Government of the Federd Republic
of Yugodavia (Serbiaand Montenegro).

60L Two factors seemed of condderable weight to the case of the Prosecution in drawing
such an inference.  The firg is the trander to the 1s Krgina Corps, as with other units of the
VRS, of former JNA officers who were not of Bosnian Serb extraction from their equivadent
posings in the rdevant VRS unit's JNA predecessor.  Secondly, there is the continuing
payment of sdaries to Bosnian Serb and non-Bosnian Serb officers dike, by the Government
of the Federd Republic of Yugodavia (Serbia and Montenegro). It seems cdlear to the Trid
Chamber that the officers of non-Bosnian Serb extraction were sent as “volunteers’ on
temporary, if not indefinite, assgnment to the VRS, In that sense, they may wdl be
conddered agents of the Government of the Federd Republic of Yugodavia (Serbia and
Montenegro)”. In the Nicaragua case, by contrast, no evidence was led to the effect that
United States personnd operated with or commanded troops of the contras on Nicaraguan
territory.  As Judge Ago, formerly the Specid Repporteur to the Internationd Law
Commisson on State Responghility, explained in the course of his Separate Opinion in the
Nicaragua case:

[T]he negative answer returned by the Court to the Applicant’s suggestion
that the misdeeds committed by some members of the contra forces should be
conddered as acts imputable to the United States of America is likewise in
conformity with the provisons of the Internationd Law Commisson's draft
[i.e, Article 8 read together with Articde 11]. It would indeed be inconsigtent
with the principles governing the quedion to regard members of the contra
forces as persons or groups acting in the name and on behdf of the United
States of America  Only in cases where certain members of those forces
happened to have been specificdly charged by United States authorities to
commit a paticular act, or to cary out a paticular task of some kind on
behdf of the United States, would it be possble so to regard them. Only in
such indances does international law recognize, as a rare exception to the
rule, that the conduct of persons or groups which ae nether agents nor
organs of a State, nor members of its apparatus even in the broadest
acceptation of that term, may be held to be acts of tha State.  The Judgment,

®1d, para 112.

7 se Commentary to Article 8, |.L.C. Draft Articles on State Responsibility, Report of the International Law
Commission on the Work of its Twentysixth session, Ybk I.L.C., 1974, Vol. I, Pt 1, 283286, U.N. Doc
A/9610/Rev.1.
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accordingly, takes a correct view when, refaring in paticular to the
arocities, acts of violence or terorism and other inhuman actions that
Nicaragua dleges to have been committed by the contras againg the persons
and propaty of dvilian populdions it holds that the perperators of these
misdeads may not be conddered as having been gspecificdly charged by
United States authorities to commit them unless, in certan concrete cases,
unchallengesble proof to the contrary has been supplied.

The Triad Chamber does not condgder that this asssts the Prosecution.  Fird, in relation to the
atack on Kozarac and the running of the detention camps specificdly, no evidence of the
involvement of non-Bosnian Serb officers has been presented.  Secondly, even if the atack on
Kozarac and the running of the camps had been carried out under the orders of such officers
within the 13 Krgina Corps on the evidence presented to this Trid Chamber such orders
could only be conddered as having originated with, been a the behest of, or been issued
under the authority of, the Corps Commander, Lieutenant-Generd Tdi}. Consequently, any
operations commanded by sich officers, dthough they may be conddered as ingtances in
which, to pargphrase Judge Ago, ‘certan members of the VRS happened to have been
specificaly charged by Federd Republic of Yugodavia (Serbia and Montenegro) authorities
to commit a particular act, or to carry out a particular task of some kind', without evidence of
orders having been received from Begrade which circumvented or overrode the authority of
the Corps Commander, those acts cannot be said to have been carried out “on behdf of” the
Federd Republic of Yugodavia (Serbia and Montenegro). Consequently, this Trid Chamber
musgt condder the inferences which should be drawn in rdaion to ether the 1¢ Krgina Corps
or the VRS asawhole.

602 In redion to the second factor of importance put to the Trid Chamber by the
Prosecution, it is clear from the evidence presented that the pay of dl 1s Krgina Corps
officers, and presumably of dl senior VRS Commanders as former JNA officers, continued to
be received from Belgrade after 19 May 1992. It has been sad that, in most circumstances
rdating to individuds, payment may be equated with control”.  Even o, given tha the
Federd Republic of Yugodavia (Serbia and Montenegro) had taken respongbility for the
financing of the VRS, mogt of which consgted of former INA soldiers and officers, it is a fact
not to be wondered a that such financing would not only indude payments to soldiers and
officers but that existing adminigrative mechanisms for financing those soldiers and ther

B Nicaragua case, supra, Sep. Op. Judge Ago, para16.
® Se Amerasinghe, Sudiesin International Law (1968), 215; Wedderburn, 61.C.L.Q. (1957) 290.
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operations would be rdlied on after 19 May 1992. In the circumstances of the time, continuity
of command dructures, logigical organization, and Srategy and tactics were as much maiters
of convenience as of military necessity. As to the financing of the VRS as a whole, such
evidence, without more, as with the direct rdationship established in the Nicaragua case
between financing of contra activities againgt the Government of Nicaragua by the United
Sates and the nature and intendty of those activities, establishes nothing more than the
potentid  for control inherent in the rdaionship of dependency which such finencing
produced.

608 The Trid Chamber turns again to the rdationship of the VRS and the Republika
Srpska as a whole to the VJ and the Federa Republic of Yugodavia (Serbia and Montenegro).
It is cdear from the evidence that the military and politica objectives of the Republika Srpska
and of the Federd Republic of Yugodavia (Serbia and Montenegro) were largey
complementary. The Federd Republic of Yugodavia (Serbia and Montenegro), heavily
engaged as it had been in activities in Croatia agang the forces of the Croatian Army, was
concerned with maintaining a supply corridor running from Serbia through northern Bosnia
(which induded opftina Prijedor) to the Serbian Krgina in Croatia The SDS politica
leedership of the Republika Srpska and their senior military commanders no doubt consdered
the success of the overdl Serbian war effort as a prerequisite to their stated palitica am of
joining with Serbia and Montenegro as pat of a Greater Serbia unifying as it would the
territories in which Serbs lived in the former Yugodavia This was dso the desre of the
majority of the Bosnian Serb people, who feared, rightly or wrongly, their fate in the hands of
a State controlled or dominated by other ethnic groups

64. In that sense, there was little need for the VJ and the Government of the Federd
Republic of Yugodavia (Serbia and Montenegro) to atempt to exercise any real degree of
control over, as diginct from coordingtion with, the VRS. So long as the Republika Srpska
and the VRS remained committed to the shared Strategic objectives of the war, and the Main
Seffs of the two armies could coordinate ther ativities a the highest leves, it was sufficient
for the Federd Republic of Yugodavia (Serbia and Montenegro) and the VJ to provide the
VRS with logidticd supplies and, where necessary, to supplement the Bosnian dements of the
VRS officer corps with non-Bosnian VJ or former JNA officers, to ensure that this process
was continued. In paticular, the reationship between the Main Staff of the VRS and the
Man Staff of the VJ cannot, on the evidence presented before this Trid Chamber, be said to

Cese No. IT-94-1-T 7 May 1997



216

invave anything more than a generd level of coordingtion consonant with their relationship
asdlied forcesin the Serbian war effort.

606. Thus while it can be sad tha the Federd Republic of Yugodavia (Serbia and
Montenegro), through the dependerce of the VRS on the supply of matériel by the VJ, had
the cgpability to exercise great influence and perhaps even control over the VRS, there is no
evidence on which this Trid Chamber can conclude that the Federd Republic of Yugodavia
(Serbia and Montenegro) and the VJ ever directed or, for that matter, ever felt the need to
attempt to direct, the actud military operations of the VRS, or to influence those operations
beyond that which would have flowed neturdly from the coordination of military objectives
and activities by the VRS and VJ a the highest levels. In sum, while, as in the Nicaragua
case, the evidence avalable to this Trid Chamber clearly shows that the “various forms of
assistance provided” to the armed forces of the Republika Srpska by the Government of the
Federd Republic of Yugodavia (Serbia and Montenegro) was “crucid to the pursuit of ther
activities’ and, as with the early years of the contras' activities, those forces were amost
completely dependent on the supplies of the VJ to cary out offendve operations, evidence
that the Federd Republic of Yugodavia (Serbia and Montenegro) through the VJ “meade use
of the potentid for control inherent in that dependence’, or was otherwise given effective
control over those forces and which it exercised, issmilarly insufficient.

606. It is of course possble on or in soite of the evidence presented, to view the acts of the
INA and the Government of the Federal Republic of Yugodavia (Serbia and Montenegro) on
or about 19 May 1992 as nothing more than a cynicd and intentiond cregtion of the objective
factors necessary to distance themsdves from direct legad responsbility for the acts of the
amed forces of the Republika Srpska, while doing everything to ensure that the materid
factors necessxry to ensure the successful continuation of the armed conflict to achieve the
same military and politicd goals were kept in place. Even if the legd effect of cresting such
objective factors, which caused no amdl amount of difficulty to the INA and the Government
of the Federd Republic of Yugodavia (Serbia and Montenegro), could be vitiated by reason
of some fraudulent intention, which this Trid Chamber doubts, that is not the only nor the
mos reasonable conduson open on the evidence presented. There is, in short, no evidence
on which this Trid Chamber may confidently concdude that the armed forces of the Republika
Srpska, and the Republika Srpska as a whole, were anything more than mere dlies, adbet
highly dependent dlies, of the Government of the Federd Republic of Yugodavia (Serbia and
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Montenegro) in its plan to achieve a Greater Serbia from out of the remains of the former
Yugodavia The continued, indirect involvement of the Government of the Federd Republic
of Yugoslavia (Serbia and Montenegro) in the armed conflict in the Republic of Bosnia and
Herzegovina, without the ability to impute the acts of the amed forces of the Republika
Srpska to the Government of the Federa Republic of Yugodavia (Serbia and Montenegro,
givesriseto issues of State responshbility beyond the scope and concern of this case.

3 Lega Findi

607. The Trid Chamber is by mgority with the Presding Judge dissenting, of the view
that, on the evidence presented to it, after 19 May 1992 the armed forces of the Republika
Srpska could not be conddered as de facto organs or agents of the Government of the
Federd Republic of Yugodavia (Serbia and Montenegro), ether in op{tina Prijedor or more
genegdly. For that reason, each of the victims of the acts ascribed to the accused in Section
Il of this Opinion and Judgment enjoy the protection of the prohibitions contained in
Common Artide 3, goplicable as it is to dl amed conflicts, rather then the protection of the
more gpecific grave breaches regime gpplicable to civilians in the hands of a paty to an
amed conflict of which they are not nationds which fdls under Artide 2 of the Statute.
Such a conduson is of course, without prgudice to the postion of those citizens of the
Republic of Bosnia and Herzegovina who found themselves in the hands of forces of the INA
before 19 May 1992 or in the hands of forces of the VJ &fter that date, whether in the territory
of the Republic of Bosnia and Herzegovina or esewhere, or to those citizens of the Republic
of Bosnia and Herzegovina in the hands of units of the VRS which, from time to time, may
have fdlen under the command and control of the VJ and of the Government of the Federd
Republic of Yugodavia (Serbia and Montenegro).

608.  The consequence of this finding, as far as this trid is concerned, is that, since Article 2
of the Staute is applicable only to acts committed againgt “protected persons’ within the
meaning of the Geneva Conventions, and since it cannot be sad that any of the victims, al of
whom were civilians, were a any relevant time in the hands of a party to the conflict of which
they were not naionds, the accused must be found not guilty of the counts which rely upon
that Article, namdly Counts 5, 8, 9, 12, 15, 18, 21, 24, 27, 20 and 32.
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C. Article 3 of the Statute

609. Article 3 of the Statute directs the Tria Chamber to the laws or customs of war, being
that body of cusomary internationd humanitarian law not covered by Artides 2, 4 or 5 of the
Saute.  As previoudy noted, that body of law includes the regime of protection esteblished
under Common Article 3 gpplicable to amed conflicts not of an internationd charecter, as a
reflection of dementary condderdtions of humanity, and which is appliceble to amed
corflicts in generd®.  Two aspects must be considered. First, there are the requirements
imposed by Artice 3 of the Satute for the incluson of a law or cusom of war within the
jurigdiction of this Internationd Tribund. Secandly, there are the additiond requirements for
the applicability of the proscriptive rules contained in paragrgph 1 of Common Artide 3 in
addition to the dements of the proscribed acts contained therein.

1 Requirements of Article 3 of the Statute

610. According to the Appeds Chamber, the conditions tha must be satidfied to fulfil the
requirements of Article 3 of the Statute are:

() the violagion mugt conditute an infringement of a rule of internationa
humanitarian law;

(i) the rule must be customary in nature or, if it belongs to treety law, the
required conditions must be met;

@)  the vidation must be “serious’, tha is to say, it must conditute a
breech of a rule protecting important vaues, and the breach must
involve grave consequences for thevictim.. . . ; and

(iv)  the vidaion of the rule must ental, under cusomary or conventiona
law, 8tlhe individud crimind responghility of the person breaching the
rule.

Those requirements gpply to any and dl laws or cusoms of war which Article 3 covers.

611 In rddion to requirements (i) and (ii), it is sufficient to note that the Appeds Chamber
has hdd, on the bass of the Nicaragua case, tha Common Artice 3 stisfies these
reguirements as part of customary international humanitarian law®.

o Appeals Chamber Decision, paras. 89, 98, 102; Nicaragua case, para. 218, supra
& Appeals Chanber Decision, para. 94.
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612 While, for some laws or customs of war, requirement (iii) may be of particular
rdevance, each of the prohibitions in Common Artide 3. agang murder; the taking of
hodages, outrages upon persond dignity, in particular humiligting and degrading tregtment;
and the pasing of sentences and the carying-out of executions without previous judgment
pronounced by a regulaly condituted court, afording dl the judicdd guarantees which are
recognized as indispensable by civilised peoples, conditute, as the Court put it, “dementary
congderations of humanity”, the breach of which may be conddered to be a “breach of a rule
protecting important values’ and which “mugt involve grave consequences for the victim’ 8
Although it may be possible thet a violation of some of the prohibitions of Common Artide 3
may be so minor as to not involve “grave consequences for the victim”, each of the violations
with which the accused has been charged clearly does involve such consequences.

613.  Fndly, in rdaion to the fourth requirement, namey tha the rule of customary
interngtional humanitarian  lav  imposes  individud  crimind  respongbility, the Appeds
Chamber held in the Appeals Chamber Decision® that

cusomary internationd law imposes crimind ligbility for serious violaions

of common Article 3, as supplemented by other generd principles and rules

on the protection of victims of internd amed conflict, and for breaching

catan fundamentd principles and rules regarding means and methods of

combat in avil drife
Consequently, this Trid Chamber has the competence to hear and determine the charges
agang the accused under Artide 3 of the Statute relaing to violations of the customary

international humanitarian law applicable to armed conflicts, as found in Common Article 3.

2. Conditions of Applicahility of the Rules Contained in Common Artide 3

614. The rules contained in paragraph 1 of Common Article 3 proscribe a number of acts
which: (i) are committed within the context of an amed conflict; (i) have a close connection
to the amed conflict; and (iii) are committed againgt persons teking no active pat in

€14, para.98; Nicaragua case, para. 218, supra.
8 ge Nicaragua case, supra.
# Appeals Chanber Decision, para. 134.
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hodiilities.  The firs and second of these requirements have aready been dedt with above
Consequently, the Trid Chamber turns to the third requirement.

615, The cusomay interngtiond humanitarian lawv regime governing conflicts not of an
international character extends protection, from acts of murder, torture and other acts
proscribed by Common Article 3, to:

Persons taking no active pat in the hodilities, induding members of armed
forces who have lad down their ams and those placed hors de combat by
sgckness, wounds, detention, or any other cause . . . without any adverse
didinction founded on race, colour, reigion or fath, sex, birth or wedth, or
any other milar criteria. . . .

This protection embraces, a the leadt, dl of those protected persons covered by the grave
breaches regime applicable to conflicts of an internationd character: civilians, prisoners of
war, wounded and sick members of the armed forces in the fidd and wounded sick and
shipwrecked members of the armed forces a sea. Whereas the concept of “protected person”
under the Geneva Conventions is defined pogtively, the dass of persons protected by the
operation of Common Article 3 is defined negativdly. For that reason, the test the Trid
Chamber has gpplied is to ask whether, & the time of the aleged offence, the aleged victim
of the proscribed acts was directly teking part in hodilities, being those hodilities in the
context of which the dleged offences are sad to have been committed. If the answer to that
guedion is negaiive, the victim will enjoy the protection of the proscriptions contained in
Common Artidle 3.

616. It is unnecessary to define exactly the line dividing those taking an active pat in
hodtilities and those who are not so involved. It is sufficient to examine the rdevant facts of
eech vicim and to ascertan whether, in each individud’'s circumstances, that person was
activdy involved in hodilities & the rdevat time.  Vidaions of the rules contained in
Common Artice 3 are dleged to have been committed againgt persons who, on the evidence
presented to this Trid Chamber, were captured or detained by Bosnian Serb forces, whether
committed during the course of the amed teke-over of the Kozarac area or while those
persons were being rounded-up for transport to each of the camps in opftina Prijedor.
Whatever ther involvement in hodilities prior to that time, each of these dasses of persons
cannot be said to have been taking an active pat in the hodlilities. Even if they were members
of the amed forces of the Government of the Republic of Bosnia and Herzegovina or
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othewise engaging in hodile acts prior to capture, such persons would be consdered
“members of armed forces’ who are “placed hors de combat by detention”. Consequently,
these persons enjoy the protection of those rules of cusomary internationd humanitarian law
goplicable to armed conflicts, as contained in Article 3 of the Statute.

3 Legal Findi

617. For the purposes of the application of the rules of cusomay internationd
humanitarian lawv contained in Common Article 3, this Trid Chamber finds, in the present
cax, that: (i) an amed conflict existed at dl relevant times in reation to the dleged offences;
(i) each of the victims of the acts charged was a person protected by those provisons being a
person teking no active part in the hodilities; and (iii) the offences charged were committed
within the context of that armed conflict. Accordingly, the requirements of Artice 3 of the
Statute are met.

D. Artide 5 of the Staute

1 The Cusomary Status in Internationd Humanitarian Law of the Prohibition Against

Crimes Againgt Humanity

618  The Appeals Chamber Decision discusses Articles 2 and 3 of the Statute a some
length. In contrest, the discussion of Article 5 is confined to the requirement of a link to an
amed conflict as provided in the Staute and thus now requires further discusson in
condderable detail.  The notion of crimes agang humanity as an independent juridica
conogpt, and the imputation of individud crimind respongbility for ther commisson, was
firs recognized in Articde 6(c) of the Nurnberg Chater (Annex to the Agreement for the
Prosecution and Punishment of Mgor Wa Criminds of the European Axis (London
Agreement) (“Nurnberg Charter”)®), which granted the Internationd Military Tribund for the

% | ondon, 8 August 1945, 85 U.N.T.S. 251.
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Trid of the Mgor War Criminds (“Nirnberg Tribund”) jurisdiction over this cime®. The
term “crimes againg humanity”, dthough not previoudy codified, had been used in a non-
technica sense as far back as 1915 and in subsequent statements concerning the Firs World
Wa and was hinted & in the preamble to the 1907 Hague Convention in the so-cdled
“Martens Clause®. Thus when crimes agains humanity were induded in the Nirnberg
Charter, dthough it was the firg technicd use of the term, it was not consdered a nove
concent®. Nevertheless anew category of crime was created®.

619. The decison to indude crimes againg humanity in the Nurnberg Charter and thus
grant the NUmberg Tribund jurisdiction over this crime resulted from the Allies decison not
to limit ther retributive powers to those who committed war crimes in the traditional sense but
to include those who committed other serious crimes that fdl outsde the ambit of treditiona
war crimes, such as crimes where the victim is dadess has the same nationdity as the
perpetrator, or that of a date dlied with that of the perpetrator. The origins of this decison
can be found in assations made by individud governments the London Internationd
Assembly and the United Nations War Crimes Commissior™.

60. Unlike the crime of aggresso®™ and war crimes?, the Trid of the Magor War
Criminds before the Internationa Military Tribuna® (“Nirnberg Judgment”) does not deve
into the legdity of the induson of cimes agang humanity in the Nuirnberg Charter and the
preexisence of the prohibition® noting only that “from the beginning of the War in 1939

% See Appeals Chamber Decision, para 138, citing the Report of the Secretary-General, para 47, supra, see
also Egon Schwelb, Crimes Against Humanity, 23 Brit. Ybk. Int'l L. 178, 178 (1946).

¥ 3¢ the Report of the Commission on the Responsbility of the Authors of the War and on Enforcement of
Penalties, established a the Peace Conference in Paris on 25 Jan 1919, which found, inter alia, that violations of
“the elementary laws of humanity” had occurred. Reports of the Mgority and Dissenting Reports of American
and Jgpanee Members of the Commisson of Responshilities (Clarendon Press Oxford, 1919). Se also
Declaration of 28 May 1915 of the Governments of France, Great Britan and Russia denouncing the massacres
of the Armenian population in Turkey as “crimes againgt humanity and civilization for which al the members of
the Turkish Government will be held responsible together with its agents implicated in the massacres’, quoted in
Egon Schwelb, Crimes Againgt Humanity, 23 Brit. Ybk. Int'l L. 178, 181 (1946). Sz also History of the United
Nations War Crimes Commisson and the Development of Laws of War 3238 (The United Nations War Gimes
Commission: London, 1948) (“War Crimes Commission”).

8 \War Crimes Commission, 188, supra

® Antonio Cassese Violence and Law in the Modern Age 109 (1988).

D See Schwelb, supra at 183-187; see also War Crimes Commission supra at 174-177.

% Trial of the Mgor War Criminas before the Internationd Military Tribuna, Nuremberg, Germany, (1947)
("Nurnberg Judgment") 219-224.

©1d, 253-254.

%1d

*Id, 254-255,
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War Crimes were committed on a vast scale, which were dso Crimes againg Humanity”*.
Thus the indusion of crimes againg humanity in the Nirnberg Charter was judtified by their
relation to war crimes, the gaps in the traditiond definition of which it was designed to fill, the
customary nature of which is described®.  Additionaly, the Nimberg Judgment noted that, in
regad to the lav to be gpplied, the Nurnberg Charter was decisve and binding on the
Nirnberg Tribund *" and tht it “is the expresson of internationd law exiging a the time of
its cregtion; and to that extent is itsdlf a contribution to internationa lav’®. On the basis of
the NUrnberg Charter the prohibition agangt crimes agang humanity, and the dtribution of
individud crimind responsbility for their commisson, was dso contained in the Charter of
the Internationd Military Tribund for the Far East of 19 January 1946 (“Tokyo Charter”)*®
and in Lav No. 10 of the Control Council for Germany (“Control Council Law No. 107)'®
which were utilised for additiona prosecutions for arocities committed during the Second
World War.

62l  The prohibition of crimes agang humanity was subsequently affirmed by the Generd
Assembly in its resolution entitted Affirmation of the Principles of Internationd Law
recognized by the Charter of the Nurenberg Tribunad® and theresfter confirmed in the
Rinciples of Internationd Law Recognized in the Charter of the Nurenberg Tribund and in
the Judgement of the Tribund (“Nirenberg Principles’), adopted by the Internationd Law
Commisson in 1950 and submitted to the Generd Assembly’®, Principle VIc of which
provides that a crime agangt humanity is punishable as a crime under internationa law. The
atribuion of individuad crimind resgpongbility for the commisson of cimes agang
humanity, as it was gpplied by the Nurnberg Tribund, was dso approved in Principle | of the
Nurenberg Principles, which provides that “[a] person who commits an act which conditutes a
crime under internationa law is respongible therefore and ligble to punishment”.

®d, 254.

% e M. Cheif Bassiouni, Crimes Against Humanity in International Criminal Law. 7, 114119 (Martinus
Nijhoff: Dordrecht, 1992).

97 Nirnberg Judgment, 174, 218, supra.

$1d, 218.

® Article 5(c).

Wofficia Gazette of the Control Council for Germany, No. 3, p. 22, Military Government Gazette, Germany,
British Zone of Control, No. 5, p. 46, Journd Officid du Commandement en Chef Francais en Allemagne, No.
12 of 11 January 1946, Art. 11(c) (“Control Council Law No. 10”).

1 UN.GA. res. 95 (1) of 11 December 1946.

192 Ntirberg Principles, Ybk I.L.C., 1950, Vols1 and I1.
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62  The cusomary daus of the Nurnberg Charter, and thus the atribution of individud
crimind respongbility for the commisson of crimes agang humanity, was expresdy noted by
the Secretary-Generd'®.  Additiond codifications of intemationd lawv have adso confirmed
the cusomary law datus of the prohibition of crimes againg humanity, as well as two of its
most egregious manifestations: genocide and apartheid™®,

623, Thus dgnce the Nirnberg Charter, the customary datus of the prohibition agangt
cimes agang humanity and the atribution of individud cimind responshility for ther
commission have not been serioudy questioned. It would seem tha this finding is implicit in
the Appeals Chamber Decision which found that “[i]t is by now a settled rule of customary
internationd law that crimes agang humanity do not require a connection to internaiond
amed conflict”*®. If customary internationa law is determinative of what type of conflict is
required in order to conditute a crime againg humanity, the prohibition agang crimes against
humanity is necessarily pat of customary internationd law. As such, the commisson of
crimes againg humanity violates cusomary internationd law, of which Article 5 of the Statute
is, for the mogt part, reflective. As sated by the Appeds Chamber: “[T]here is no question . . .
that the definition of crimes agangt humanity adopted by the Security Council in Article 5

comports with the principle of nullum crimen sine lege.” *®

2. Conditions of Applicability

624. Artide 5 of the Satute grants the Internationad Tribund subject-metter jurisdiction
over crimes againg humanity and there follows alist of the specific offences proscribed.

1% Report of the Secretary-General, para. 35, supra.

Ysp eg., the Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes
Againg Humanity of 26 Nov. 1968" at Art. | (deciding that no statutory limitation shall apply to crimes against
humanity, “even if such acts do not congtitute a violation of the domestic law of the country in which they were
committed’); I.L.C. Draft Code a Art. 18 (induding crimes againgd humanity as a crime agang peace and
security of mankind) and Art. 2 (providing br individua responshility for crimes againgt peace and security of
mankind); the I.L.C’s Draft Statute for a Permanent International Criminal Court, Report of the |.L.C. on the
work of its Forty-sixth Sesson, U.N. Doc. G.A.O.R. A/49/10 (“I.L.C. Draft Satute’) a Art. 20 (incdluding crimes
agangt humanity as a crime within the jurisdiction of the court and one which is a crime under generd
internationd law); the Convention on the Prevention and Punishment of the Crime of Genocide (“Genocide
Convention”), 9 Dec. 1948, 78 U.N.T.S. 277, a Art. 1 (noting that genocide is a crime under internationa law)
and Art. IV (edablishing individua crimind respongbility), and the Internationd Convention on the
Suppression and Punishment of the Crime of Aparthed (“Convention on Apartheid’), 30 Nov. 1973, 1015
UN.T.S. 243, a Art. | (declaring that apartheid is a crime againg humanity and that inhumane acts resulting
from apartheid are crimes violating internationad law) and Art. Il (ataching individud intenationd crimina
responsibility for the crime of apartheid).

EAppealsCharrber Decision, para. 141.

d.
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625. The Indictment charges the accused with 10 counts of crimes againg humanity. In
each case the accused is charged under the appropriate head of Article 5 of the Statute as well
as Article 7, paragraph 1. In order to prove that the accused committed the crimes dleged,
both the conditions of gpplicability for crimes agang humanity as wdl as the specific
dements of each offence must be established. It is the common conditions of gpplicability for
crimes againg humanity that are the subject of this section.

626. Artide 5 of the Staute grants the Internationad Tribund juridiction to prosecute
crimes agang humanity only “when committed in amed conflict” (whether internationd or
internd) and they must be “directed agang any dvilian populaion’.  These conditions
contain within them sevad dements. The Prosecution argues that the eements of crimes
agang humanity are (1) that the accused committed one of the acts enumerated in Article 5;
(2) the acts were committed during an armed conflict; (3) at the time of the commission of the
acts or omissons there was an ongoing widespread or systematic atack directed againg a
cavilian population; and (4) the accused knew or had reason to know tha by his acts or
omission, he was participating in the attack on the population. The Defence for the most part
agrees with these dements, athough it argues that: (1) the crimes must be committed in an
amed conflict; and (2) the atack must be widespread and systematic. The Trid Chamber’s
determination of the conditions of applicability, as ddborated bdow, is tha, firs, “when
committed in amed conflict” necesstates the exisence of an amed conflict and a nexus
between the act and that conflict. Secondly, “directed aganst any civilian populaion” is
interpreted to include a broad definition of the term “civilian”. It furthermore requires that the
acts be undertaken on a widespread or systemdtic basis and in furtherance of a policy. The
Report of the Secretary-General and the interpretation of severa Security Council members
reved the additiond requirement that dl rdevant acts must be underteken on discriminatory
grounds. Findly, the perpetrator must have knowledge of the wider context in which his act
OCCurs.

@ When commiitted in armed conflict

627. Article 5 of the Statute, addressing crimes againgt humanity, grants the Internaiond
Tribuna jurisdiction over the enumerated acts “when committed in armed conflict”. The
requirement of an armed conflict is Smilar to that of Articde 6(c) of the Nirnberg Charter
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which limited the Nurnberg Tribund’s jurisdiction to crimes againgt humanity committed
“before or during the war”, dthough in the case of the Nurnberg Tribund jurisdiction was
further limited by reguiring that crimes againg humanity be committed “in execution of or in
connection with” war crimes or crimes against peace'”. Despite this precedent, the inclusion
of the requirement of an armed conflict deviates from the development of the doctrine after the
Nirnberg Charter, beginning with Control Council Lawv No. 10, which no longer links the
concept of crimes againg humanity with an armed conflict. As the Secretary-Generd stated:
“Crimes agang humanity are amed a any civilian population and are prohibited regardless of
whether they are committed in an amed conflict, internationdl or internd in character.”*® In
the Statute of the Internationd Tribund for Rwanda the requirement of an armed conflict is
omitted, requiring only that the acts be committed as pat of an dtack agang a cvilian
popuaion™®.  The Appeds Chamber has stated that, by incorporaing the requirement of an
amed conflict, “the Security Council may have defined the crime in Article 5 more narrowly
than necessary under cusomary internationd law”™, having stated earlier that “[g]ince
customary internationd law no longer requires any nexus between crimes againgt humanity
and amed conflict . . . Artidle 5 was intended to reintroduce this nexus for the purposes of this
Tribuna "™ Accordingly, its existence must be proved, as well as the link between the act or
omission charged and the armed conflict.

0] The exigtence of an armed conflict

628 The Appeds Chamber, as discussed in gregter detail in Section VI. A of this Opinion
and Judgment, stated that “an armed conflict exists whenever there is a resort to armed force
between States or protracted armed violence between governmental authorities and organized
amed groups or between such groups within a Sate” ™2 Consequently, this is the test which
the Trid Chamber has gpplied and it has concluded that the evidence establishes the existence
of an armed conflict.

(ii) The nexus between the act or omisson and the armed conflict

7 Niirnberg Charter, Art. 6(c), supra.

18 Report of the Secretary-General, para 47, supra; seealsol.L.C. Draft Code, 96, supra

% The Statute of the Internationa Tribunal for Rwanda, (“Rwanda Satute’) Art. 3,U.N. Doc. S'RES/955
1994).

Slo Appeals Chamber Decison para. 141.

" d., para. 78.
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620. The next issue which must be addressed is the required nexus between the act or
omisson and the armed conflict. The Prosecution argues that to establish the nexus necessary
for a violdion of Artide 5 it is sufficient to demondrate thet the crimes were committed &t
some point in the course or duraion of an amed conflict, even if such crimes were not
committed in direct relaion to or as pat of the conduct of hodtilities occupetion, or other
integral aspects of the armed conflict. In contrast the Defence argues that the act must be
committed “in” armed conflict.

630. The Staute does not eaborate on the required link between the act and the armed
conflict.  Nor, for that matter, does the Appeals Chamber Decision, dthough it contans
sverd datements that are rdevant in this regard. Fird is the finding, noted above, that the
Statute is more redrictive than custom in that “customary internationa law no longer requires
ay nexus between crimes agangt humenity and amed conflict”"™®.  Accordingly, it is
necessary to determine the degree of nexus which is imported by the Statute by its incluson of
the requirement of an armed conflict. This, then, isaquestion of statutory interpretation.

63L The Appeals Chamber Decision is rdevant to this question of dautory interpretation.
In addressing Article 3 the Appeds Chamber noted that where interpretative declarations are
made by Security Council members and are not contested by other delegations “they can be
regaded as providing an authoriteive interpretation” of the rdevant provisons of the
Saute™.  Importantly, severd permanent members of the Security Councl commented that
they interpret “when committed in amed conflict” in Article 5 of the Statute to mean “during
a period of amed conflict™ These statements were not chalenged and can thus, in line
with the Appeals Chamber Decision, be consdered authoritaive interpretations of this portion
of Article 5.

632  The Appeds Chamber, in dismissng the Defence argument that the concept of armed
conflict covers only the precise time and place of actud hodilities sad: “It is sufficient thet

mld.,para 70.

134, para. 78; seeasoid. para 141.

B4 d., para. 88.

"> g% Provisond Vebaim Record of the 3217th Mesting, U.N. Doc. SPV.3217 (25 May 1993), 11
(statement of France), 16 (statement of the United States, included in which was the statement that the United
States understood that the other members of the Council shared its view), 45 (where the Russian Federation used
the formulation “during an amed conflict” and 19 (where the United Kingdom used “in time of armed
conflict”).
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the dleged crimes were cosdy related to the hodilities occurring in other parts of the
territories controlled by the parties to the conflict™®.  Thus it is not necessary that the acts
occur in the heat of batle The foregoing supports a narrow interpretation of the required
nexus to an amed conflict. This interpretation is further supported by Virginia Morris and
Miched P. Schaf who note in regard to the incluson of the requirement “in armed conflict”
that “[t]his limitation is tempord raher than subgtantive in character, as indicated by the
phrase ‘when committed in armed conflict’. This phrase does not require any connection with

awar crime or any substantive connection to an armed conflict.”

633 On the bass of the foregoing the Trid Chamber accepts, with some cavesdts, the
Prosecution propogtion that it is sufficent for purposes of crimes againg humanity thet the
act occurred in the course or duration of an armed conflict. The first such cavesat, a seemingly
obvious one is tha the act be linked geographicaly as well as tempordly with the armed
conflict. Inthisregard it isimportant to note that the Apped's Chamber found that:
the tempord and geogrgphic scope of both internd and internationd armed
conflicts extends beyond the exact time and place of hodtilities.

Internationd  humanitarian law agpplies from the initiation of such amed
conflicts and extends beyond the cessttion of hodilities until a generd
concluson of peace is reached; or, in the case of internd canflicts, a peaceful
sttlement is achieved.  Until that moment, internationd humanitarian law
continues to apply in the whole territory of the warring States or, in the case
of internd conflicts, the whole territory under the control of a party, whether
or not actua combat takes place there™®

63  Secondly, the act and the conflict must be rdaed or, to reverse this propostion, the act
must not be unrdated to the amed conflict, must not be done for purdy persond motives of
the perpetrator. Thisis further discussed below in regard to the leve of intent required.

(b Directed againg any dvilian populdion

636.  The requirement in Articdle 5 that the enumerated acts be “directed againg any civilian
population” contains severd dements.  The incluson of the word “any” makes it clear that
crimes agang humanity can be committed againgt civilians of the same naiondity as the
perpetrator or those who are stateless, as well as those of a different nationdity. However, the

16 Appeals Chamber Decision, para. 70.
"7 Morris and Scharf, 83, upra.
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remaning agpects, namdy the definition of a “dvilian” populaion and the implications of the
term “population”, require further examination.

@ The meaning of “civilian”

636. Tha the prohibited act must be committed agangt a “civilian” populaion itsdf raises
two aspects what mug the character of the targeted population be and how is it to be
determined whether an individud victim qudifies as a civilian such that acts teken agang the
person condtitute crimes againgt humanity?

637. The Saute does not provide any guidance regarding the definition of “dvilian” nor,
for that matter, does the Report of the Secretary-General. The Prosecution in its pre-trid brief
agues that the term “cdvilian” covers “dl non-combatants within the meaning of common
Article 3 to the [Geneva] Conventions’ because of the finding that the language of Common
Artide 3 reflects “dementary condderations of humanity” which are “goplicable under
cusomary internationd law to any amed conflict’ ™. The Defence agrees that “civilians’
under Artide 5 covers dl non-combatants, arguing however tha the concept of “non-
combatants’ is not dways clear in gpplication. The Defence notes that particularly in
Stuations such as that in Bosnia and Herzegoving, “where goups are mobilisng without
necessarily being under the direct control of the centra government,” there is a “grey ared’
between combatants and non-combatants.  Thus the Defence concludes that the notion of non-
combatants may not be sufficiently defined to determine in al cases whether the victims were

avilians

638 Regading the firg aspect, it is cear that the targeted population must be of a
predominently civilian nature.  The presence of certain non-cvilians in ther midet does not
change the character of the population™®°.

18 Appeals Chamber Decision, paras. 67, 70.
19 prosecutor pretrid brief filed 10 Apr.1996, quoting Appeals Chamber Decison; see also Nicaragua case,
%\ra 218, supra.

See Article 50(3) of the Protocol Additiona to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts (“Protocol 1”) (ICRC, Geneva, 1977); see also Fédération
Nationale des Déportés et Internés Résistants et Patriotes and Others v. Barbie Barbie cass); Find Report of the
Commisson of Experts Edablished Pursuant to Security Council Resolution 780 (1992), (“Final Report of the
Commission of Experts’), paras. 77-78, U.N. Doc. §/1994/674.
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63. The second aspect, determining which individud of the targeted population qudify as
civilians for purposes of crimes agangt humanity, is not, however, quite as cear. Common
Article 3, the language of whch reflects “dementary consderations of humanity” which are
“goplicable under customary internationd law to any amed conflict”'?!, provides thet in an
amed conflict “not of an internationd character” Contracting States are obliged “as a
minimum” to comply with the following: “Persons teking no active pat in the hodilities
induding members of armed forces who have laid down their ams and those placed hors de
combat by sckness, wounds, detention, or any other cause, shdl in dl drcumdances be
trested humandy . . . " Protocol Additiond to the Geneva Conventions of 12 August 1949,
and Reating to the Protection of Victims in Internationd Armed Conflicts (Protocol 1)
defines divilians by the exduson of prisoners of war and armed forces, considering a person a
cavilian in case of doubt. However, this definition of cvilians contained in Common Article 3
is not immediaidy gpplicable to crimes againg humanity because it is a pat of the laws or
cusoms of war and can only be goplied by andogy. The same aoplies to the definition
contained in Protocol | and the Commentary, Geneva Convention IV, on the trestment of
cvilians, both of which advocate a broad interpretation of the term “cvilian”. They, and
paticulaly Common Artice 3, do, however, provide guidance in answering the mog difficult
question:  specificaly, whether acts taken againgt an individud who cannot be conddered a
traditiond “non-combatant” because he is activdy involved in the conduct of hodilities by
membership in some form of resstance group can neverthdess conditute crimes against
humanity if they are committed in furtherance or as pat of an attack directed agang a
avilian population.

640. In this regard the United Naions War Crimes Commisson dsated in reference to
Article 6(c) of the Nirnberg Charter that “[t]he words ‘civilian populaion’ appeer to indicate
that ‘crimes againg humanity’ are redricted to inhumane acts committed againgt civilians as
opposed to members of the armed forces . . "' In contrast, the Supreme Court of the
British zone determined that crimes againg humanity were applicable in dl cases where the
perpetrator and the victim were of the same nationdity, regardless of whether the victim was
dvilian or militay’®.  Smilarly, the possibility of consdering members of the armed forces

121 Appeals Chamber Decision, para. 102; see also Nicaragua case, para. 218, supra.
22 Protocol |, supra.
2 \War Crimes Commission, 193, supra.
* Henri Meyrowitz, La répresson par les tribunaux allemands des crimes contre I'humanité e de
I appartenance & une organisation crimingle 282 (1960) (unofficid trandation).
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as potentia victims of crimes againg humeanity was recognized as early as 1946'®.  The
Commisson of Expets Edablished Pursuant to Security Council Resolution 780
(“Commisson of Experts’) observed: “It seems obvious that atide 5 gpplies firg and
foremost to dvilians meaning people who ae not combatants  This however, should not
leed to any quick condusions concerning people who & one paticular point in time did bear
ams”'® The Commisson of Experts then provided an example based on the stuation in the
former Yugodavia and concluded: “A Head of a family who under such circumstances tries to
protect his family gun-in-hand does not thereby lose his gatus as a civilian. Maybe the same
is the case for the sole policeman or local defence guard doing the same, even if they joined
hands to try to prevent the cataclysm.”*’

64l  Precisdy this issue was considered in the case of Fédération Nationale des Déportés
et Internés Résistants et Patriotes and Others v. Barbie (Barbie case)'®. In this case the
Chambre d’accusation of the Court of Apped of Lyons ordered that an indictment for crimes
agang humanity be issued agang Klaus Babie, head of the Gestgpo of Lyons during the
Second World War, but only for “persecutions agangt innocent Jews’, and hed that
prosecution was bared by the daute of limitations for crimes committed by Barbie aganst
combatants who were members of the Resistance or whom Barbie thought were members of
the Resstance, even if they were Jewish, because these acts could only conditute war crimes
and not crimes againg humanity'®. The order of the examining magistrate dong the same
lines was confirmed by the Cour d’ Assises and an gpped was lodged. On agpped the Cour de
Cassation quashed and annulled the judgment in part, holding that members of the Resstance
could be victims of crimes againg humanity as long as the necessary intent for crimes againg
humanity was present'™®.  As the court stated, “[n]either the driving force which motivated the
victims, nor ther possble membership of the Resstance, exdudes the posshility that the
accused acted with the dement of intent necessry for the commisson of crimes agang
humanity.”***  Thus, according to the Cour de Cassation, not only was the generd population
consdered to be one of a civilian character despite the presence of Resstance members in its

2 sehwelb, 191, supra
1% Eingl Report of the Commission of Experts, para. 78, supra.
127
Id., para. 78.
1% (1985) I.L.R. 125,
12 Cited by the Cour de Cassation, id. 139.

3014, 140.
Blg,

Cese No. IT-94-1-T 7 May 1997



232

midst but members of the Redsance themsdves could be conddered victims of crimes
agang humanity if the other requisite eements are met.

642 While indructive, it should be noted that the court in the Barbie case was applying
netiond legidation that dedlared crimes agang humanity not subject to datutory limitation,
dthough the nationd legdaion defined crimes agangt humanity by reference to the United
Nations resolution of 13 February 1946, which referred back to the Nirnberg Charter (law of
26 December 1964'%; and the fact that a crime againgt humanity is an international crime was
reied upon to deny the accused's spped on the bases of disguised extradition™ and an
elapsed atute of limitations™:.

643, Despite the limitations inherent in the use of these various sources, from Common
Article 3 to the Barbie case, a wide definition of dvilian populaion, as supported by these
sources, is judified.  Thus the presence of those actively involved in the conflict should not
prevent the characterization of a populaion as civilian and those activdy involved in a
ressance movement can qudify as victims of crimes agang humanity. As noted by Trid
Chamber | of the Internationd Tribund in its Review of the Indictment Pursuant to Rule 61 of
the Rules of Procedure and Evidence in The Prosecutor v. Mile Msksi}, Miroslav Radi}, and
Veselin [ljivan~anin ("Vukovar Hospital Decision")'®, dthough crimes againg humanity
must target a dvilian populaion, individuds who a one time peformed acts of resstance
may in certain circumstances be victims of crimes againgt humanity'®. In the context of that
case pdients in a hospitd, ether civilians or resstance fighters who had lad down their arms,

were considered victims of crimes against humanity*®”.

(i) The meaning of “population”

2 ge Jenlouis Clergerie, La notion de crime contre I’humanité Revue du Droit Public 1251, 1251 n3

%988).
Id., 128.
1d,, 134, 136.
® The Prosecutor v. Mile Msksi}, Miroslav Radi}, and Veselin [ljivan~anin, Review of the Indictment Pursuant
to Rule 61 of the Rules of Procedure and Evidence, Case No. IT-9513-R61, T.Chl, 3 Apr. 1996 (“Vukovar
Hospital Decision™).
% 1d., para. 29.
57 1d., para. 32.
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644. The requirement in Article 5 of the Statute that the prohibited acts must be directed
agang a cvilian “population” does not mean tha the entire populaion of a given Stae or
territory must be victimised by these acts in order for the acts to conditute a crime agangt
humeanity. Indead the “population” eement is intended to imply crimes of a collective nature
and thus exdude sngle or isolaed acts which, dthough possbly condituting war crimes or
cimes agang naiond pend legidation, do not rise to the levd of crimes agang
humanity*® ~ As explained by this Trid Chamber in its Decision on the Form of the
Indictment, the incluson in Article 5 of the requirement that the acts “be ‘directed againg any
cvilian population’ ensures that what is to be dleged will not be one paticular act but,
instead, a course of conduct.”™*® The purpose of this requirement was dearly articulated by
the United Nations War Crimes Commission when it wrote that:

Isolated offences did not fdl within the notion of crimes againg humanity.
As a rule sysematic mass action, paticularly if it was authoritative, was
necessay to trandorm a common crime, punishable only under municipd
law, into a crime agang humanity, which thus became dso the concern of
internationd law. Only crimes which ether by their magnitude and savagery
or by ther large number or by the fact that a smilar pattern was applied a
different times and places, endangered the internationd community or
shocked the conscience of mankind, warranted intervention by States other

than that on whose teritory the crimes had been committed, or whose

subjects had become their victims. *©
Thus the emphasis is not on the individud victim but rather on the cdllective, the individud
being victimised not because of his individud attributes but rather because of his membership
of a targeted civilian population. This has been interpreted to meen, as daborated below, thet
the acts must occur on a widespread or systemdtic basis, tha there must be some form of a
govenmentd, organizationd or group policy to commit these acts and that the perpetrator
must know of the context within which his actions are taken, as wel as the requirement
imported by the Secretary-Generd and members of the Security Council that the actions be
taken on discriminatory grounds.

a The widespread or systematic occurrence of the acts

645. The Prosecution argues that the term “populdion” in Artide 5 contemplates that by his
actions the accused participated in a widespread or systematic atack againgt a relatively large

% e Schwelb, 191; supra; see also Memorandum of the Secretary-Generd on The Charter and Judgement of
the Nurnberg Tribuna; History and Analysis, 67 (U.N. Publication, SdlesNo. 1949, V. 7).
% Decision on the Form of the Indictment, supra.

Cese No. IT-94-1-T 7 May 1997



24

victim group, as digdinct from isolated or random acts againg individuds. The Defence, while
gengdly in agreement, argues tha in order to conditute a crime againg humanity the
violaions must be both widespread and systemdtic.

646. While this issue has been the subject of condderable debate, it is now wel established
that the requirement that the acts be directed againgt a civilian “population” can be fulfilled if
the acts occur on either a widespread basis or in a sysemaic manner. Either one of these is
aufficient to exclude isolated or random acts. The Report of the Secretary-General sipulates
that crimes againgt humanity “refer to inhumane acts of a very serious nature . . . committed as
pat of a widespread or systematic atack agangt any divilian population”'™.  The Defence
points to the fact that later in that same paragrgph the Secretary-Generd dates tha in the
conflict in the former Yugodavia rape occurred on a “widespread and sysematic’ bads as
support for its propogtion that both widespreadness and systemdicity are required.  However,
in the Trid Chamber's view, this passage is no more than a reflection of the Stuation as the
Secretary-Generd saw it, as was the wel-known finding by the Nurnberg Tribund that “[t]he
persecution of the Jews a the hands of the Nazi Government has been proved in the grestest
detall before the Tribund. It is a record of consistent and systematic inhumanity on the
greatest scale” %

647.  In addition to the Report of the Secretary-General numerous other sources support the
concluson that widespreadness and sydemdicity ae dterndives. For example Trid
Chamber | came to this condlusion in the Vukovar Hospital Decision™®. The Report of the Ad
Hoc Committee on the Edablishment of a Permanent Internationa Crimina Court provides
that crimes againg humanity “usudly involved a widespread or systemaic atack agangt the
cvilian populaion rather then isolaed offences™.  Artide 18 of the Intemationd Law
Commission Draft Code of Crimes Againgt the Peace and Security of Mankind® (“I.L.C.
Draft Code’) requires that the act be committed “in a systematic manner or on a large scaée’
and explicitly dates that these are two dterndive requirements.  Similarly in its 1994 Report
the Internationd Law Commision dated that “the definition of crimes agang humanity

¥ \War Ciimes Commission, 179, supra.

141 Report of the Secretary-General, para. 48, supra.

12 Niirnberg Judgment, 247, supra, (emphasis added).

8 \/ukovar Hospital Decision para. 30, supra

1 Report of the Committee on the Establishment of a Permanent International Criminal Court (“ Report of the
Ad Hoc Committee”), U.N. Doc. G.A.O.R. A/50/22 (1995) at 17.

8| L.C. Draft Code, supra.
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encompasses inhumane acts of a very seious character involving widespread or systematic
violaions amed a the dvilian populaion”, dthough it dso saed that “[tlhe hadlmarks of
such crimes lie in ther large-scde and systematic nature’, and that the “particular forms of
unlawful acts (murder, endavement, deportation, torture, rape, imprisonment efc) ae less
crucid to the definiion [sc] the factors of scdle and ddiberate policy.”*®  Despite this
seeming inconggency the prevaling opinion was for dternative requirements, as is evident
from the aticle addressing crimes againg humanity in the 1991 Report of the Internationd
Law Commission which was entitled “ Systematic or mass violations of human rights’ 4/,

648. It is therefore the desre to exclude isolated or random acts from the notion of crimes
agang humanity that led to the incluson of the requirement that the acts must be directed
agangd a dvilian “population”, and dther a finding of widespreadness, which refers to the
number of vicims or sysemdicty, indicaing that a patern or methodica plan is evident,
fulfilsthis requirement. Asexplained by the commentary to the I.L C. Draft Code:

€] The opening dause of this definition edablishes the two generd
conditions which must be met for one of the prohibited acts to qudify as a
aime agang humanity covered by the present Code The fird condition
requires that the act was “committed in a sysematic manner or on a large
scd€’. This fird condition condss of two dterndive requirements .
Conseguently, an act could conditute a crime agangt humanity if ether of
these conditionsis met.

The commentary to the I.L.C. Draft Code further explains these requirements and
ther origins. It Sates

The firg dternative requires tha the inhumane acts be committed in a
systematic manner meaning pursuant to a preconceived plan or policy. The
implementation of this plan o policy could result in the repested or
continuous commisson of inhumane acts.  The thrust of this requirement is to
exclude a random act that was not committed as part of a broader plan or
policy. The Nurnberg Charter did not incdlude such a requirement. None the
less the NuUrnberg Tribund emphaszed that the inhumane acts were
committed as pat of the policy of terror and were “in many cases . . .
organized and sydematic’ in conddering whether such acts condituted
crimes againg humanity.

)] The second dterndive requires that the inhumane acts be committed
on a large scale meaning that the acts are directed againg a multiplicity of
victims  This requirement excludes an isolated inhumane act committed by a
perpetrator acting on his own initigive and directed agang a sngle victim.

16 Report of the I.L.C. on the work of its Forty-ninth Session, (1994) G.A.O.R., 4%9th sess., Supp. No. 10, U.N.
Doc. A/49/10, p. 76, emphasis added.

Y Report of the International Law Commission on the Work of its Forty:third Session, (1991) G.A.O.R., 46th
sess. Supp. No. 10, U.N. Doc. A/46/10 (“1.L.C. 1991 Report"), at 265.
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The Nurnberg Charter did not include this second requirement either. None
the less the Nurnberg Tribund further emphasized that the policy of terror
was “cetanly caried out on a vast scd€’ in its congderation of inhumane
acts as posshble crimes agang humanity. . . . The term “large scd€e’ in the
present text . . . is sufficently broad to cover various gStuations involving
multiplicity of victims, for example, as a result of the cumulaive effect of a
series of inhumane acts or the dngular effect of an inhumane act of
extraordinary magnitude#

649. A rdated issue is whether a single act by a perpetrator can conditute a crime against
humanity. A tangentid issue, not a issue before this Trid Chamber, is whether a sngle act in
and of itsdf can conditute a crime agangt humanity. This issue has been the subject of
intense debate, with the jurisprudence immediady following the Second World War being
mixed. The American tribunds generdly supported the proposition that a massive nature was
required®®, while the tribunds in the British Zone came to the opposite condusion, finding
that the mass dement was not essentid to the definition, in respect of either the number of acts
or the number of victims and that “what counted was not the mass aspect, but the link between
the act and the crud and barbarous political system, specificaly, the Nazi regime™. Clearly,
a sngle act by a perpetrator taken within the context of a widespread or sysematic attack
agang a dvilian populaion entals individud cimind regponghility axd an  individud
perpetrator need not commit numerous offences to be hed liable.  Although it is correct that
isolated, random acts should not be induded in the definition of crimes againgt humanity, that
is the purpose of requiring that the acts be directed againg a civilian population and thus
“[elven an isolated act can condiitute a crime againg humanity if it is the product of a politica
system based on terror or persecution’™.  The dedison of Trid Chamber | of the
International Tribund in the Vukovar Hospital Decision is a recent recognition of the fact that
a single act by a perpetrator can conditute a crime againgt humanity. In that decison the Trid
Chamber stated:

0. Crimes agang humanity are to be didinguished from war crimes
agang individuds. In paticular, they must be widespread or demondrae a
systematic character. However, as long as there is a link with the widespread
or sysematic attack agang a civilian population, a sngle act could qudify as

18| L.C. Draft Code, 94-95, supra.
g the Trial of Josef Altstétter and Others (* Jusice case’), Vol. VI, Law Reports of Trids of War Criminas
(U.N. War Crimes Commission London, 1949) ("Law Reports’) 79-80 and seethe Trial of Fredrich Flick and
Five Others (“Flick casg’), Vol. IX, Law Reports, 51, in which isolated cases of atrocities and persecution were
held to be excluded from the definition of crimes againgt humanity.
0 Report of I.L.C. Specid Rapporteur D. Thiam, Ybk I.L.C. 1986, Vol. I, I.L.C. A/CN.4/466 (“ Report of the
%Jedal Rapporteur”), para. 93, referring to the conclusion of Henri Meyrowitz.

! Henri Meyrowitz quoted in Report of Special Rapporteur, para. 89, supra.
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a oime agang humanity. As such, an individua committing a crime agangt
a gngle victim or a limited number of victims might be recognized as guilty
of a crime agang humanity if his acts were pat of the specific context
identified above.™
Additiona support is found in nationd ceses adjudicating crimes aisng from the Second
World Wa where individud acts by perpetrators were hdd to conditute crimes aganst

humanity™

h The necessty of discrimingtory intent

680. Another rdated issue is whether the widespread or systematic acts must be taken on,
for example racd, rdigious ehnic or poliicd grounds thus requiring a discrimingory
intent for dl crimes againgt humanity and not only persecution. The law in this area is quite
mixed. Many commentators and national courts have found that some form of discriminatory
intent is inherent in the notion of cimes agang humanity, and thus required for the
“inhumane acts’ group, as wel as persecution, because the acts are teken againg the
individud as a result of his membership in a group that is for some reason targeted by the
perpetrator™>*,

65L  This requirement of discrimination was not contained in the Nurnberg Cherter, which
clearly recognized two categories of crimes agang humanity: those rdated to inhumane acts
such as murder, extermination, endavement and deportation; and persecution on politicd,
racid or rdigious grounds. Nor can support for this pogtion be found in Contro Coundl
Law No. 10, as well as cases taken on the bass of this law, such as those concerning medica
expeiments where crimind medicd experiments on nonGerman nationds, both prisoners of
wa and dvilians induding Jews and “asocid” persons were consdered war crimes and
cimes agang humanity, as was the program of euthanasa for “incurables’ which was

extended to the Jaws™. Likewise, the Tokyo Charter does not contain this requirement. The

32 \fukovar Hospital Decision, para. 30, supra

8 See eg, casss 2, 4, 13, 14, 15, 18, 23, 25, 31 and 34 of Entscheidungen Des Obersten Gerichtshofes Fir Die
Britische Zone in Strefsachen, Val. |.

™ S eg., Barbie cae supra the Final Report of the Commision of Experts, para 84, supra, J. Graven, Les
crimes contre I'humanité, Receuil de Cours (1950) and Catherine Grynfogel, Le concept de crime contre
I’humanité Hier, aujourd’hui et demain, Revue de Droit Pénd et de Criminologie 13 (1994); but see Leila Sadat
Wede, The Interpretation of the Nuremberg Principles by the French Court of Cassation: From Touwvier to
Barbieand Back Again, 32 Colum. J. Trans. L. 289 (1994).

® See the Medical Case, Vol. Il Trids of War Criminals before the Nuernberg Military Tribunals under Control
Council Law No. 10, 181, 196-98 (Washington: US Govt. Printing Office 1950).

Cese No. IT-94-1-T 7 May 1997



238

andyss of the Nurnberg Charter and Judgment prepared by the United Nations shortly after

thetrid of the mgor war criminds stated:

It might perhgps be agued tha the phrase "on pdliticd, radd or reigious
grounds' refers not only to persecutions but dso to the first type of crimes
agang humanity. The British Chief Prosecutor possbly held that opinion as
he spoke of "murder, extermination, endavement, persecution on politica
racid or reigious grounds'. This interpretation, however, seems hardly to be
warranted by the English wording and dill less by the French text. . . .
Moreover, in its saement with regad to von Schirach's guilt the Court
desgnaed the cimes agang humanity as "murder, extermindion,
endavement, deportation, and other inhumane acts' and “persecutions on
political, racid or religious grounds'. ™

652  Additiondly this requirement is not contaned in the Artide on cimes agang
humanity in the I.L.C. Draft Code nor does the Defence chdlenge its excluson in the
Prosecution’s  definition of the offence Sgnificantly, discrimingtory intent as an additiond
requirement for dl crimes agangd humanity was not incduded in the Saute of this
Internationd Tribund as it was in the Statute for the International Tribund for Rwanda™’, the
later of which has, on this very point, recently been criticised™. Nevertheless, because the
requirement of discriminatory intent on naiond, politicd, ethnic, radad or rdigious grounds
for dl crimes againgt humanity was induded in the Report of the Secretary-General™, ad
snce saverd Security Council members dated that they interpreted Article 5 as referring to
ats taken on a discriminatory bass'®, the Trid Chamber adopts the requirement of
discriminatory intent for dl crimes agangt humanity under Articde 5. Factudly, the induson
of this additiond requirement that the inhumane acts must be taken on discriminatory grounds
is stisfied by the evidence discussed aove that the atack on the civilian populaion was
conducted againg only the nornSerb portion of the populaion because they were non-Serbs.

C. The policy dement

663 As mentioned above the reason that crimes againgt humanity so shock the conscience
of mankind and warrant intervention by the internationd community is because they are not

1% Memorandum of the Secretary-Generd on the Charter and Judgment of the Nirnberg Tribunal, 67, supra.

" U.N. Doc. SRES/955 (1994).

158Amnasty International, The International Criminal Court: Making the Right Choices - Part 1 40 (1997).

19 Report of the Secretary-General, para. 48, supra.

W s Provisond Verbaim Record, 11 (dtatement of France, liging nationa, ethnic, racid and rdigious
grounds), 16 (datement of the United States, liging nationd, politica, ethnic, racid, gender and reigious
grounds) and 45 (datement of the Russan Federation, lising netiond, politica, ethnic, reigious or other
grounds), supra.
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isolated, random acts of individuds but rather result from a ddiberate atempt to target a
civilian populaion. Traditiondly this requirement was undergood to meen that there mugt be
some form of policy to commit these acts. As explained by the Netherlands Hoge Raad in
Public Prosecutor v. Menten %
The concept of ‘crimes agangt humanity’ aso requires - dthough this is not
expresed in 0 many words in the above definition [Artide 6(c) of the
Nirnberg Charter] - that the crimes in question form a part of a system based
on teror or conditute a link in a conscioudy pursued policy directed againgt
particular groups of people *®
Importantly, however, such a policy need not be formalized and can be deduced from the way
in which the ads occur. Notably, if the acts occur on a widespread or systemdtic basis tha
demongrates a policy to commit those acts, whether formdized or not.  Although some doubt
the necessty of such a policy the evidence in this case dearly establishes the existence of a

palicy.

64  An additiond issue concearns the nature of the entity behind the policy. The traditiond
conception was, in fact, not only that a policy must be present but that the policy mus be that
of a State, as was the case in Nazi Gaemany. The prevailing opinion was, as explained by one
commentator, that crimes againg humanity, as crimes of a collective nature, require a State
policy “because ther commisson requires the use of the dat€s inditutions, personnd and
resources in order to commit, or refran from preventing the commisson of, the specified
crimes described in Article 6(c) [of the Nurnberg Charter]”®3. While this may have been the
cae during the Second World War, and thus the jurisorudence followed by courts
audcding charges of crimes agang humanity based on events dleged to have occurred
during this period, this is no longer the case  As the fird internationd tribunad to condder
charges of crimes agang humanity dleged to have occurred after the Second World War, the
Internationd Tribund is not bound by past doctrine but must goply customary internationa
law as it sood at the time of the offences. In this regard the law in relaion to crimes agangt
humanity has developed to take into account forces which, athough not those of the legitimeate
government, have de facto control over, or are abile to move fredy within, defined territory.
The Prosecution in its pretrid brief argues that under internationd law crimes agang
humeanity can be committed on behdf of entities exercisng de facto control over a particular

161 751 L.R. 362-63 (1987).
1% Seealso Barbie case, 137, supra.
153 Bassiouni, 248-249, supra.
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territory but without internationd recognition or forma datus of a de jure dSate, or by a
terrorig group or organization. The Defence does not chadlenge this assation, which
conforms with recent statements regarding crimes againgt humanity.

66. For example, Trid Chamber | of the Internationd Tribund daed in reaion to crimes
agang humanity in its Review of the Indictment Pursuant to Rule 61 of the Rules of
Procedure ad Evidence in Prosecutor v. Dragan Nikoli}: “Although they need not be rdated
to a policy edablished & State leved, in the conventiond sense of the term, they cannot be the
work of isolated individuds done™®  The I.L.C. Draft Code is more explicit in this regard.
It contains the requirement that in order to conditute a crime againg humanity the enumerated
acts must be “indigated or directed by a Government or by any organization or group’. The
commentary darifiesthat by ating:

This dternative is intended to exdude the gStuaion in which an individud
commits an inhumane act while acting on his own initiagive pursuant to his
ovn cimind plan in the absence of any encouragement or direction from
dther a Government or a group or organizetion. This type of isolated
cimind conduct on the pat of a dngle individud would not conditute a
caime agang humanity. . . . The indigaion or direction of a Government or
any organizaion or group, which may or may not be dfilided with a
Government, gives the act its great dimenson and makes it a crime agangt
humeanity imputable to private persons or agents of a State.'®

Thus, according to the Internationa Law Commission, the acts do not even have to be directed
or indigated by a group in permanent control of territory. It is important to keep in mind that
the 1996 verson of the I.L.C. Draft Code contains the finad text of the article on crimes
agangt humenity adopted by the Internationd Law Commisson'®, which was esteblished
pursuant to Generd Assembly resolution 174 (II) and whose members are dected by the
Gengd Asembly.  Importantly, the commentary to the draft aticles of the Draft Code
prepared by the Intenationd Law Commisson in 1991, which were transmitted to
Governments for ther comments and observations, acknowledges that nonState actors are
aso possible perpetrators of crimes againgt humanity. It states that

[i]t is important to point out that the draft aticle does not confine possble
perpetrators of the crimes [crimes agang humenity] to public officas or
representatives done . . . the aticdle does not rule out the posshbility that
private individuds with de facto power or organized in crimind gangs or

' The Prosecutor v. Dragan Nikoli}, Review of the Indictment Pursuant to Rule 61 of the Rules of Procedure
and Evidence, Case No. IT-94-2-R61, para. 26, T.Ch.l, 20 Oct. 1995.

1% |.C. Draft Code, 94, supra.

®d., 13.
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groups might adso commit the kind of sysemdic or mass violaions of human
rights covered by the article in that case, their acts would come under the
draft Code'®’

Smilarly, the United States Court of Appeds for the Second Circuit recently recognized thet
“non-gate actors’ could be ligble for committing genocide, the most egregious form of crimes
againg humanity, as wel as war crimes'®.  Therefore, dthough a policy must exist to commit
these acts, it need not be the palicy of a State.

(©  Intent

656. As discussed above in rdation to the nexus, the act must not be unrdated to the armed
conflict. This contains two aspects. Firg, it is the occurrence of the act within the context of a
widespread or systemdic attack on a civilian population that mekes the act a crime agangt
humanity as opposed to smply a war crime or crime againg nationd pend legidation, thus
adding an additiond dement, and therefore in addition to the intent to commit the underlying
offence the perpetrator must know of the broader context in which his act occurs.  Secondly,
the act must not be taken for purely persona reasons unrdated to the armed conflict.

657. Regading the firg aspect, the knowledge by the accused of the wider context in which
his act occurs, the approach taken by the mgority in R v. Finta'® in Canada is ingructive. In
that case the mgority decided that “[t|he mentd eement required to be proven to conditute a
cime agang humenity is that the accused was aware of or wilfully blind to facts or
crcumgtances which would bring his or her acts within crimes againg humanity. However, it
would not be necessary to establish that the accused knew tha his actions were inhumane2™
While knowledge is thus required, it is examined on an objective leve and factudly can be
implied from the drcumstances. Severd cases ariSng under German pend law following the
Second World War are rdevant in this regard. In a case decided by the Spruchgericht at
Stade, Germany, the accused, who had been dationed near the concentration camp a

Buchenwad, was assumed to have known that numerous persons were deprived of their

17| L.C. 1991 Report, 266.

18 Kadi} v. Karad'i}, 70 F.3d 232 (2nd Cir. 1995), cert. denied, 64 U.SL.W. 3832 (18 Jun. 1996).
© R V. Finta [1994] 1R.C.S, 701.

0,
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liberty there on politicd grounds'™.  In addition, it is not necessary that the perpetrator has
knowledge of exactly what will hgppen to the victims and severd German cases stressed the
fact tha denunciations, without more, congtitute crimes againgt humanity’”. One case in
particular is rdlevant. In that case two accused in 1944 informed the police thet the director of
the company for which they both worked had criticised Hitler. After the denouncement the
director was arested, temporarily rdessed and then arested agan and brought to a
concentration camp. Both of the accused were acquitted due to a lack of “mens rea’ as they
had not had ether a concrete idea of the consequences of ther action or an “aomingble
attitude’. However, the Obersten Gerichthofes (*OGH”) remanded the case to the trid court,
finding that a cime agang humanity does not require ether a concrete idea of the
consequences or an "abominable attitude’. '™

658 As for the second aspect, that the act cannot be taken for purely persond reasons
unrelated to the armed conflict, while persond motives may be present they should not be the
sole motivetion for the act. Agan one of the German cases arisng fom the Second World
War is rdlevant. In that case the accused had denounced his wife for her pro-Jewish, anti-Nazi
remarks. The OGH found it sufficient that with the purpose of separating from his wife the
accused had ensured that the Gestgpo knew about her ant-Nazi remarks and that the
connection between the action of the accused and the “despotism of the Nazi Regime’ was
edtablished because the victim was denounced for her anti-Nazi attitude. The OGH found that
he had committed a crime agangt humanity because his behaviour fitted into the plan of
persecution againg Jews in Germany and that dthough his intent was only to harm this one
individual, it was closely related to the general mass persecution of the Jews™™.

69, Thus if the perpetraar has knowledge, ether actud or condructive, that these acts
were occurring on a widespread or sysematic bass and does not commit his act for purey

pesond motives completdly unrdaed to the atack on the dcvilian population, thet is
aufficient to hold him ligble for crimes agang humanity. Therefore the perpetrator must

. Case No 38, Annud Digest and Reports of Public Internationd Law Cases for the Year 1947, 100-101
%E;utterworth & Co., London 1951).

See, eg, Vol. | Entscheidungen des Obersten Gerichtshofes Fir Die Britische Zone in Strafsachen, case 2, 6
10; case 4, 19-25; case 23, 91-95; case 25, 105-110; case 31, 122-126; case 34, 141-143,
1314, at case 16, 60-62.
1 OGHBZ, Decision of the District Court (Landgericht) Hamburg of 11 Nov. 1948, STS 78/48, Justiz und NS
Verbrechen I1, 1945-1966, 491, 499 (unofficia trandation).

Cese No. IT-94-1-T 7 May 1997



243

know that there is an attack on the civilian population, know that his act fits in with the atack
and the act must not be taken for purely persond reasons unrelated to the armed conflict.

3 Lega Findi

680. As discused, this Trid Chamber has found that an amed conflict exiged in the
territory of op{tina Prijedor & the relevant time and that an aspect of this conflict was a policy
to commit inhumane acts againg the dvilian populaion of the teritory, in paticular the non-
Serb population, in the attempt to achieve the creation of a Greater Serbia  In furtherance of
this policy these inhumane acts were committed againg numerous victims and pursuant to a
recognissble plan.  As such the conditions of gpplicability for Article 5 are satidfied: the acts
were directed agangt a civilian populaion on discriminatory grounds, they were committed
on both a widespread basis and in a sysematic fashion pursuant to a policy and they were
committed in the context of, and related to, an armed conflict.

E. Individual Criminal Responsibility Under Article 7, Paragraph 1

6L The Report of the Secretary-General dates that “dl persons who participate in the
planning, prepardtion or execution of srious violdions of internationa humanitarian law in
the former Yugodavia contribute to the commisson of the violaion and are therefore,
individudly responsble”™ Artide 7 of the Saute, entited Individual criminal
responsibility incorporaies this concept by providing that “[a person who planned, ingtigated,
ordered, committed or otherwise aided and abetted in the planning, preparation or execution
of a crime referred to in aticles 2 to 5 of the present Statute, shdl be individudly responsble
for the crime.”

662  Accordingly, the Internationd Tribund has jurisdicion to try a peson who
paticipates in crimes agang humanity, grave breaches of the Geneva Conventions, violaions
of the laws or customs d war or genocide in any one of severd capacities. However, this
provison, which the Internationd Tribund has not yet interpreted, does not specify the
necessry degree of participaion but firg the objective bess for such individud responshility

1% Report of the Secretary-General, para. 54.
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as a matter of cusomary internationd lav must be determined since the Internationd Tribuna
is only empowered to goply internationd humanitarian lav tha is “beyond any doubt

customary law” 1,

1 The Customary Status of Article 7, Paragraph 1

663 Cetan types of conduct during amed conflict have been cimindised by the
internationd community since a least the fifteenth century””.  In more modern times, the
movement to abolish war that codesced after the Frst World War resulted in the
determination to reform the law of war and to make war conducted in contravention of
internationd  norms an intemationd  crime with a component of individud  responsibility™™.
After the Firs World War, the Preliminary Peace Conference of Paris crested a Commisson
to invedigate the respongbility for the war. On 29 March 1919 this Commisson submitted
its findings in a report that was unanimoudy adopted, dthough with resarvaions by the
American and Japanese representatives™.  These findings induded a provison addressing
individua crimind responghbility for breaches of the laws and cusoms of wa. The
Commisson recommended that “dl persons beonging to enemy countries, however high
their postion may have been, without diginction of rank, induding chiefs of States, who have
been quilty of offences agang the laws and cusoms of war or the laws of humanity, are
ligble to crimind prosecution”®  This position was confirmed by severa countries in the
1919 Pais Peace Tresty, which formaly adopted the principle that any person could be tried
and punished for violations of the laws of war by military courts of the adversary™.

664. The concept that an individud actor can be held persondly responsble and punished
for vidations of internationa humeanitarian lav was fird enunciged by the Nirnberg and
Tokyo trids after the Second World War.  Article 6 of the 1945 Nurnberg Charter called for
individua responghility for crimes againg peace, violaions of the laws or cusoms of war,
and crimes againgt humanity 2.

4., para. 34.

177 Spe Georg Schwarzenberger, The Law of Armed Conflict 462-66.
% \War Crimes Commission, 9, supra.

14,3334,

1904, 38 (citing Report of the Commission on Responsibilities).
181 |d., 4344 (citing Treaty of Versailles Art. 229).
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665. Smilaly, the Militay Tribunds in occupied Gemany enforced the Charter's
principles under the terms of Article I1, 2 of Control Council Law No. 10, which sates.

Any person without regard to nationdity or the capecity in which he acted, is
deemed to have committed a crime as defined in paragraph 1 of this Article, if
he was (@) a principa or (b) was [Sc] an accessory to the commission of any
such crime or ordered or abetted the same or (c) took a consenting part there
in or (d) was connected with plans or enterprises involving its commission or

(6 was a member of any organisation or group connected with the

commission of any such crime.. .. 1%

Noting thet the fact “[f]hat internationd law imposes duties and liahbilities upon individuds as
well as upon States has long been recognized”,™ the court found punishment for individuds
gopropriate for violations of internationa 1aw'®. Moreover, it iswell recognized thet

[ffhe prindple of individud regponghility and punishment for crimes
under internationa law recognized a Nuremberg is the cornerstone of
intenationd crimind lawv.  This principle is the enduring legacy of the
Nuremberg Charter and Judgement which gives meaning to the prohibition
of crimes under internationd lav by ensuring that the individuds who
commit such crimes incur responsibility and are liable to punishment 1%

666. The concept of direct individud crimind regponshility and persond culpability for
asding, ading and abetting, or paticipating in, in contrast to the direct commisson of, a
crimind endeavour or act dso has a bads in customary internationd law. For example,
Artide 4(1) of the Convention Againg Torture and Other Crud, Inhuman or Degrading
Trestment or Punishment™ uses the phrase “complicity or participation in torture’, and
Article Il of the Internationd Convention on the Suppresson and Punishment of the Crime of
Apatheid cites as crimindly culpable those who “participate in, directly incite, or conspre
in[, o] . .. [directly abet, encourage or cooperate in the commisson of the crime"® The
prosecutions following the Second World War confirm this, reveding that paticipation in this
way could entail culpakility.

18 Nitrnberg Charter, supra.

183 Control Council Law No. 10, supra.

18 Nitirnberg Judgment, 52, supra.

14, 26.

% L.C. Draft Code, 19, supra  See also Brownlie, Principles of Public International Law (4th ed. 1990) 562;
Dingein, International Criminal Law, 20 Igad L. Rev. 206 (1985); Oppenhem, International Law (8th ed.
1993); Rdling, Criminal Responsbility for Violations of the Laws of War, 12 Belgian Rev. Int'l L. 826 (1976)
(al in agreement thet the principles of the Nirnberg Charter now form a part of the body of international law).

87" Convention Againg Torture and Other Crud, Inhuman or Degrading Trestment or Punishment, U.N.G.A.
resolution 39/46 (10 Dec. 1984).

188 Convention on Apartheid, supra.
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667. For example in the French war crimes trids after the Second World War, complicity
was a bads for cimind culpability. In the Trial of Wagner and Sx Others, the Acte
d’ Accusation and the judgment state the rdevance of the French pend code to the charge and
the sentence.  Artide 59 of the Code Pénal applicdble a tha time daed that “[t]he
accomplices to a crime or a ddict shal be visted with the same punishment as the authors
therefor, excepting where the lawv makes other provisons’ and Artide 60, defined as an
accomplice

Any person who, by gifts, promises, threats, abuse of power or authority, or
guilty machinations or devices, has indigated a crime or ddict or given orders
for the perpetration of a crime or ddict; any person who has supplied the
ams, tools a any other means that have been used in the commission of the
crime or offence, knowing that they would be so used; or who has wittingly
aded or assged the author or authors of the crime or offence in any acts
preparatory to, of facilitating its perpetration, or in its execution.

With one exception, dl the accused in that trid were charged with complicity as opposed to
primary involvement™®.

668. Likewise inthe Trial of Martin Gottfried Weiss and 39 Others, (“Dachau casg’), the
accused were charged with acting in “pursuance of a common desgn to commit acts
hereinafter dleged as members of the daff of the Dachau Concentration Camp’, and the
dlegation was that they did “wilfully, deiberatdy and wrongfully aid, abet and participate in
the subjection of civilian nations. . . "** Findly, the Norwegian and the Netherlands war
crimes laws explicitly made punishable complicity in war crimes and the British law dso hed

auch provisons™.

669. The foregoing establishes the bass in cusamary intenationd law for both individud
reponsibility and of paticipation in the various ways provided by Artide 7 of the Saiute
The International Tribuna accordingly has the competence to exercise the authority granted
to it by the Security Council to make findings in this case regarding the guilt of the accused,

whether asaprincipa or an accessory or otherwise as a participant.

1 Tyjg) of Wagner and Sx Others, Val. Il Law Reports 24, 40-42, 94-95.
0 Tyigl of Martin Gottfried Weiss and 39 OthersVol. XI Law Reports 5.
1 vol. X1 Law Reports 97-98; Vol. XV Law Reports89; Vol. | Law Reports 43.
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2. Parameters of Individud Responshility

@ Arguments of the parties

6/0. In the present case, the Prosecution argues that Article 7, paragrgph 1, of the Statute
draws the boundaries of individua responsibility very widdly:

The language of Article 7(1) and the Secretary-Generd’s comments reflect

the modern trend to move away from very technicd definitions about the

degree of culpability, and instead move us to focus on whether the accused's

actions in any way incurred crimind liability . . . [T]he rdaive degree of

culpability is ameatter for sentencing should you reach findings of guilt.
Citing the Mauthausen Concentration Camp Trail (Trial of Hans Alfuldisch and Sx Others)
(“ Mauthausen case”),'” the Prosecution argues that any assistance, even as little as being
involved in the operation of one of the camps, is aufficent for the Trid Chamber to find
participation in a cime.  The Prosecution urges the Trid Chamber to follow the example of
the Audrdian common law, under which, the Prosecution asserts, the most margind act of
assdance or encouragement can amount to an act of complicity in the crime, and avers that
“ading and abetting includes dl acts of assgtance by words, by acts by encouragement,
support or again by presence’.  The Prosecution contends that, in regard to Count 1 charging
persecution, the presence of the accused when viewed in light of the surrounding events is
aufficient to find that he asssted in the various illegd acts given that “the accused’s presence
as a member of a group that is furthering the persecution of non-Serbs certainly assss and
encourages that crime’.  In regard to the remaining counts, it argues tha the accused is
cimindly respongble for the deaths of and other actions againg the victims regardiess of
whether he directly committed any of the illegd acts or only aided and abetted, in this broad
sense, their commisson. The Prosecution dso contends that the accused is ligble if he took
pat in ealier acts and theresfter remained present, never withdrawing from the subsequent
acts, snce the continued presence of the accused gave both support and encauragement to the
other members of his group and thereby aided them in the commission of theillegd acts.

67L The Defence argues that the term “participation” is used in the Indictment in two
ways. as a badc fact, and as a qudification of the égd degree of involvement. According to
the Defence, paticipaion has not the amost unredricted mesning given to it by the

2 v/0l. XI LawReports 15.
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Prosecution and it is eroneous to assert that contributing “in any manner whatsoever”,
regadless of ongs specific role, to the commisson of the illegd act makes one persondly
responsble.  Ingead, the Defence argues, one is only culpable if one participates by planning,
indigating, ordering, committing or otherwise ading and abetting in the execution.  Spedific
to the accusad in this case, the Defence assarts that physical involvement or incluson with the
Sarb forces who committed crimes does not in itsef establish the commisson of the crime.
The Defence dso differentiates between the direct participation of a perpetrator and the less
direct paticipaion of an ader or abettor, dating that “furthering or fadlitaing a crime
committed by someone dse is not punisheble if one does not redise that the other commits or
will commit a crime, or if the [commisson of the dfencel was not a likey consequence of the
[act] in which the accused participated”. In response to the Prosecution’s reliance on the
Mauthausen case, the Defence says that because the court there held that the accused's
involvement in the camp was proof of a direct and subgantia contribution to the crimes
committed, that case does not set any different sandard.

672 The Defence further contends that physca presence without acting in concert is not
ading and abetting, and proof of an accused's presence near the scene of a crime without any
further proof of involvement does not establish a crimind responsbility under Artide 7. It
notes that Audrdian lawv on ading and abetting is not part of cusomary internationd law and
that there is a definite diginction between culpability in the case of common crimes tried in
nationd juridictions and culpability in an internaiond juridiction for violaions of
internationd  humanitarian law because such violdions usudly concern persons acting  under
abnormd circumstances such as war and in which the mere presence of an accused a the time
of commisson of a crime can and should be viewed differently. Accordingly, the Defence
argues, presence should a leest be proved to be dgnificant to the commisson of the crime,
the evidence of the dgnificance of presence should not be speculative but subdantisted, and
there mugt be a dgnificant causd rdation between the commisson of the crime and the
accused's presence deriving ether from a prior agreement or because of the influence of his
preence.  The Defence argues that the Prosecution’s podtion would require a finding of
deliberate participation even if the only proof conssed of severd dghtings of an accused in
the area of the commission of the crime even without any proof of involvement.

(b) Participation as abads of lighility
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673 Where it is found in regard to the charges in the Indictment thet the accused directly
engaged in the actions dleged, the gpplication of Artide 7, paragraph 1, poses little problem.
However, the Trid Chamber has found that, as to certain paragraphs of the Indictment, the
accused did not directly commit some of the offences there charged but was present a the
time of, or othewise involved in, thar commisson. In regard to these ingances, the Trid
Chamber must determine whether the conduct of the accused that the Prosecution has proved
beyond reasonable doubt sufficiently connects the accused to the crime such that he can be
found crimindly culpable pursuant to the Statute.

674. The most relevant sources for such a determination are the Nirnberg war crimes trids,
which resulted in severd convictions for complicitous conduct.  While the judgments
gengdly faled to discuss in detal the criteria upon which guilt was determined, a clear
pattern does emerge upon an examindion of the relevant cases. Fird, there is a requirement
of intent, which involves awvareness of the act of paticipation coupled with a conscious
decison to paticipate by planning, indigaing, ordering, committing, or othewise ading and
abetting in the commission of a cime. Second, the prosecution must prove that there was
paticipation in that the conduct of the accused contributed to the commisson of the illegal
act.

6/5.  The requirement that there be intent before being hed culpable for a crimind act is
supported by the case of Werner Rohde and Eight Others, in which the British Military Court
held that if an accused took part with another man with the knowledge that the other man was
going to kill, then he was as guilty as the one doing the actud killing®. Again, in the Trial of
Joseph Altstétter and Others (*Justice case”), the fact that the accused had specific
knowledge was trested as essentid. The judgment repeatedly confirmed this, daing that the
vaious people charged knew or had knowledge, or must be assumed to have had knowledge,
of the Nacht und Nebel plan, of Hitler and his associates use of the German legd system, and
of the plans or schemes for racid persecution. In severa places, the judgment presumed
knowledge on the part of an accused®. Similarly, in the United States of America v. Wilhelm

8 Trjal of Werner Rohde and Eight Others, Vol. XV Law Reports 51.
19 ¢ Justice case’), Vol. VI Law Reports 88,
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Lis (“Hostage case’)'®, the court noted that to find the accused guilty, “we shal require
proof of a causative overt act or omisson from which a guilty intent can be inferred before a
verdict of guilty will be pronounced. Unless this be true, a crime could not be sad to have
been committed unlawfully, wilfully, and knowingly as charged in the Indictment.”2%

67/6. As noted in the Justice case, knowledge and intent can be inferred from the
circumgtances. In the Mauthausen case, the United States Military Tribund, after finding all
61 accused guilty, stated in its specid findings that the state of the camp where detainees were
murdered en masse in gas chambers “was of such a crimina nature as to cause every officid,
governmenta, military and civil, and every employee thereof, whether he be a member of the
Waffen SS, Allgemeine SS, a guard, or dvilian, to be culpably and crimindly responsble’.
This finding was based on the determination that “it was impossble for a governmentd,
militay or dvil officdd, a guad or a cvilian employee, of the Concentraion Camp
Mauthausen, combined with any or dl of its by-camps to have been in control of, been
employed in, or present in, or resding in, the aforesad Concentration Camp Mauthausen,
combined with any or dl of its by-camps, a any time during its exigence, without having
acouired a definite knowledge of the crimind practices and activities therein existing.”**’
Thus the court inferred knowledge on the part of the accused, and concluded that the staff of
the concentration camp was guilty of the commisson of a war crime based on this knowledge
and their continued participation in the enterprise™™®,

677.  Although intent founded on inherent knowledge, proved or infered, is required for a
finding of quilt, the Trid Chamber need not find that there was a prearanged plan, to which
the accused was a party, to engage in any specific conduct. In the Justice case, in regard to
the defendant Jod who was not dleged to have been directly respongble for the deeth or ill-
treetment of specified persons, the prosecution sought to prove that he was rdaed to a
scheme or sysem which had a crimind outcome. The tribund saw as essentid proof that he
had knowledge of others acts that were done in furtherance of the Nacht und Nebel plan, as

> United Sates of Americav. Wilhelm List, et al., 1948,
% vol. XI Trias of War Criminals Before the Nuernberg Military Tribunas Under Control Council Law No. 10
1261, supra.

7 vol. X1 LawReports 15.
8.
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well as evidence of deliberae action'®. However, it did not require proof thet Jod was party
to aprior arrangement or agreement to take part in any particular behaviour.

(ii) Direct contribution

678 As the Justice case reveds intent involving requiste knowledge aore is not enough;
there must ds0 be a ddiberae act if an accused is to be hdd cimindly culpable and this
deliberate act mugt directly affect the commisson of the crime itsdf. In the Nurnberg
Judgment on the charges agang defendant Katenbrunner, the court declined to find the
accused guilty of the charge of crimes againgt peace for waging aggressve war because the
evidence agang him did not “show his direct paticipaion in ay plan to wage such a
war" . The Judge-Advocate' s statement in the Trial of Franz Schonfeld and Nine Others by
a British Military Court explained the law of partties being “concerned” in the commisson of
acrime

Those who are present @ the commisson of an offence, and ad and abet its

commissions, are principasin the second degree.

The presence of a person a the scene of the crime may be actud in the sense
that he is there, or it may be condructive. It is not necessary that the party
should be actudly present, an eye-witness or ear witness to the transaction; he
is, in condruction of law, present, ading and abetting, with the intention of
giving assigance, if he is near enough to afford it should occeson aise . . .
There must dso be a paticipation in the act; for even if a man is present
whils a fdony is committed, if he takes no pat in it and does not act in
concart with those who commit it, he will not be a principd in the second
degree, merdly because he did not endeavour to prevent the feony. It is not
necessary, however, to prove that the party actudly aided in the commisson
of the offence if he . . . was in such a Stuation as to be able readily to come
to ther assgance, the knowledge of which was cdculated to give additiond

confidence to his companions, he was, in contemplation of law, present
ading and abetting.

It is difficult to determine whether this statement, which rdies heavily on English law, was
adopted by the court given tha the court did not date its reasons for deciding as it did.
Despite this rdiance on municipa law, the datement is indructive in this indance  “In the
present date of vagueness prevailing in many branches of the law of naions, even given the

®val. VI Law Reports 84, 87.

X0 Trial of the German Major War Criminals. Proceedings of the International Military Tribunal gtting at
Nuremberg Germany, Part 22 at 493 (London: HisMagjesty’ s Stationery Office 1950).
XL Trial of Franz Schonfeld and Nine Others, Vol. XI Law Reports 69-70.
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fect that there are no binding precedents in International Law, such introduction therein of

tested concepts from municipd systems is dl to the good, provided that they are recognized to
bein amplification of, and not in substitution for, rules of International Law.”*%

679. Although the court in that case nether accepted nor reected the Judge-Advocate's
datement, other cases show that direct contribution does not necessaily require the
paticpation in the physcd commisson of the illegd act. Tha paticpation in the
commission of the crime does not require an actud physca presence or physicd assstance
appears to have been well accepted at the Nurnberg war crimes trids, as was the concept that
mere presence at the scene of the crime without intent is not enough™.

680. Inthe Trial of Burn Tesch and Two Others (“Zyklon B case”), in the British Military
Court, the suppliers of poison gas, normdly usad to kill vermin but in fact used to kill inmates
of concentration camps, were charged with a war crime.  The charge dated that they “in
violaion of the laws and usages of war did supply poison ges used for the exterminaion of
dlied nationds interned in concentration camps well knowing that the sad gas was to be 0
used” between 1941 and 1945 It was the prosecution’s contention that the accused put the
means of committing the crime of exterminaion in the hands of the concentration camp
officds and thus they were dso war criminds™®. The Judge-Advocate summed up the
necessary proofs as follows  “fird, that Allied nationds had been gassed by means of Zyklon
B; secondly, that this gas had been supplied by [the defendants]; and thirdly, that the accused
knew that the gas was to be used for the purpose of killing human beings”®® The court
ultimately sentenced the two people to death after finding that they arranged for the supply of
lethd gas to concentration camps and were aware of the purpose for which it would be
used®™. The court necessarily must have made the determination that without the supply of
gas the exterminations would not have occurred in that manner, and therefore that the actions
of the accused directly asssted in the commission of theillega act of mass extermination.

214, 72.
%8 g Trial of Karl Adam Golkd and 13 Others, British Military Court Wuppertal, Germany, 15-21 May 1946,
Jude-Advocate's Summation, Vol. V Law Reports 53 (“it is quite cdear that [concerned in the killing does] not
mean tha a man actudly had to be present a the ste of the shooting.”), 4547, 5455 (defendants who only
drove victims to woods to be killed there were found to have been “concerned in the killing”); Trial of Max
Ween and 17 Others (British Military Court, Hamburg, Germany 1 Jul. - 3 Sep. 1947 (not necessary that a
person be present to be “concerned in akilling”) Vol. X1 Law Reports 43-44, 46.
o Trial of Burn Tesch and Two Others, (Zyklon B case) Val. | Law Reports 93.

Id., 94.
*%1d.,101.
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(i) Required extent of participation

68L  The remaining quesion for congderdtion is the amount of assstance that must be
shown before one can be hdd culpable for involvement in a cime.  As one commentator
noted, mere presence seems not enough to conditute crimindly culpable conduct, “[bjut what
further conduct would condiitute aiding and abetting the commisson of war crimes or some
accesory  reponghility  is not known  with - aufficient  exaectitude  for  ‘line-drawing’
purposes’®®.  Again, a review of certain post-Second World War cases is instructive despite
their falure to establish pedific criteria

682 In the Dachau case before the United States Military Tribund, wherein the accused
were charged with acting in pursuance of a common design to paticipate in the “subjection
of” the inmaes to “crudties and midrestments’, the court noted that in order to prove the
dlegations againg each accused, the prosecution had to prove (1) a sysem of illtreatment at
the camp that included the crimes liged in the charges, (2) awareness on the part of each
accused of the system; and (3) that each accused “encouraged, aded and abetted or
participated” in enforcing this system®® The main issue of contention was as to the third
edement. Noting that the evidence was such that the conditions of the concentration camp
were inevitably produced by the way in which it was run and snce every accused was a one
time a member of its g&ff, the court found each of them culpable, and sentenced 36 of the 40
defendants to desth and the others to varying terms of hard labour.”® The guilt of each
accused was established either by showing thet his duties in themsdves were in execution or
adminigration of the illegd sysem or that, dthough the duties in themsdves were not illegd,
the accused performed them in an illegd manne™™.  Thus, in this case, the court required a
finding of direct involvement in wha was determined to be the illegd act of participating in
the running of the camp.

683 The Mauthausen case, ds0 before the United States Military Tribund, involved
gmilar facts though with much higher cesudty figures given the practice of mass
extermingtion by use of a gas chamber. There the court made the determination previoudy
quoted regarding knowledge of crimind practices and activities, and declared:

27 \/0l. VII Law Reports 49 and fn 1.
%8 3. Paust, My Lai and Vietnam, 57 Mil L. Rev. 99, 168 (1972).
2901, X Law Reports 13.

14,8 12.
g,
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[tlhet any officid, governmenta, militay or cvil . . . or ay guad or avil
employee, in any way in control of or Sationed a or engaged in the operation
of the Concentration Camp Mauthausen, or any or dl of its by-camps in any
manner whatsoever, is guilty of a crime againg the recognized laws, customs
and prectices of cvilised nations and the letter and spirit of the laws and
usages of war, and by reason thereof is to be punished.*?

The court thus found dl 61 defendants charged guilty. While this finding suggedts that the
canp pesonnd were found quilty based upon the presumption thet they had knowledge of the
abhorrent conditions & the camp, Mauthausen and Dachau do not support the Prosecution’s
postion.  Unlike these cases, the accused has not been charged nor has the Prosecution
proved, that the accused w as engaged in the operation of the camps.

634 In another case focudng on poison gas, Robet Mulka a camp commander a
Auschwitz, was convicted of being an accessory in the murder of gpproximately 750 persons
in the Auschwitz Trids before a Germen cout?®  This finding was based on the
determination that he was involved in procuring Zyklon B gas condructing ges ovens
aranging for trucks to transport inmaes to the gas chambes, and derting the camp
bureaucracy as to the imminent ariva of transports.  In this same trid, Karl Hocker, who
succeeded Robert Mulka as adjutant camp commeander, was convicted of complicity in joint
murder by recaiving and passng on tdetypes detaling the imminent arivd of Hungarian
prisoners to the camp, who were later killed there™

685. Inthe Trial of Otto Sandrock and Three Others (“Almelo case”)?™, the defendants
were charged with the commisson of a war crime for killing a prisoner of war and a Dutch
cvilian. This trid, which was conducted by the British Military Court, invoked Regulation
8(ii) of the Royd Warrant of 14 June 1945 as amended by Royd Warant of 4 August 1945,
which provided:

Where there is evidence that a war crime has been the result of concerted
action upon the pat of a unit or group of men, then evidence given upon any
charge rdaing to that crime agang any member of such unit or group, may
be recalved as prima facie evidence of the responghility of each member of
that unit or group for that crime. . . .

224, 15.

ZB\/0l. 11 War Crimes Reports 418.

241d., 419,

75 Trial of Otto Sandrock and Three Others, Vol. | Law Reports 35, 43 (1947).
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The Judge-Advocate ruled that each of the defendants knew that they were going to the woods
for the purpose of killing the victims and that “[i]f people were dl present together a the
same time, teking pat in a common enterprise which was unlawful, each one in ther own
way asssing the common purpose of dl, they were dl equdly guilty in law.”?® Based in
pat on this knowledge, the court found dl concerned in each shooting guilty, induding the
one tha dayed in the car to prevent drangers from disturbing the two who were engaged in
killing the victims, presence, knowledge and intent to assist was sufficient to establish guilt.

686. Other examples incdude the following cases.  In United States v. Kurt Goebell et al
(“ Borkum Island casg’), divilians brutdised and killed United States pilots who were paraded
through the dregts in 1944. Some of the members of the German guard who stood by as
cavilians injured and killed the pilots were convicted adong with the commander who ordered
the parading of the troops, the Burgomegter, and the four civilians who took pat in the
event”. In this case, the lack of action on the part of the guards and commander amounted to
asufficient degree of participation for the purposes of crimind ligbility.

637. In Gustav Becker, Wilhelm Weber and 18 Othersm, tried before the French Permanent
Military Tribund, the two primary defendants were convicted for their conduct regarding
illegd aress and ill-treetment, and 17 of the remaining defendants were convicted as their
accomplices. Each of the accused were found guilty of the deeth of victims on the basis of
Article 309 of the French Pend Code “cauqing] desth without intent to inflict it”, even though
their trestment of the victims occurred in France and the ultimate desths occurred in Germany.
The French war crimes trids contain other examples of complicity including an accused,
Ferrarese, who was condemned to death on the charge of having caused the arrest, detention
and torture of innocent French inhabitants by virtue of his denouncing severd French citizens
involved in the resstance movement whom were later arrested and tortured, and some of who
were deported®®.  Similarly, a Nazi party administrator, who created and submitted lists to
areging authorities and reported French youths who rgected his dtempts to get them to join
the Gaman amy and who were then arested, interned and forcibly drafted, with their
families deported to Germany, was convicted and given five years imprisonment for ading

216
Id., 43.
27 Case. 10 12-489, United Sates v. Kurt Goebell et al, Report, Survey of the Triads of War Crimes Held at
Dachau,Germany, 2-3 (15 Sept. 1948).
2’; Gustav Becker, Wilhem Weber and 18 Others, Vol. VIl Law Reports 67, 70.
Id., 71.
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and assding in the arest and deportation. Denunciation in and of itsdf was not a war crime
unless by giving information, the informant became a paty to or an accomplice in the
commisson of a wa cime “This condition is fulfilled if circumstances condituting
complicity are present, eg. if the informer knew that his action would lead to the commisson
of a war crime and ether intended to bring about this consequence or was recklesdy
indifferent with regard to it. This decison was goplied by the War Crimes Commission in
20 Thus not only does one not have to be present but the connection
between the act contributing to the commisson and the act of commisson itsdf can be
geographically and temporaly distanced.

numerous instances.

3 Legal Findi

683 The I.L.C. Draft Code draws on these cases from the NUrnberg war crimes trids and
other customary law, and concludes that an accused may be found culpable if it is proved thet
he “intentiondly commits such a crime or, inter alia, if he “knowingly ads, abets or
Z2 The
commentary to the I.L.C. Draft Code provides that the “accomplice must knowindy provide
assigance to the perpetrator of the crime. Thus, an individud who provides some type of

otherwise asssts, directly and subgtantidly, in the commisson of such a crime . . . "

assigance to another individud without knowing that this assdance will fadlitate the

commission of a crime would not be held accountable” %2

that:

In addition, the commentary notes

the accomplice must provide the kind of assstance which contributes directly
and substantially to the commisson of the crime, for example by providing
the means which enable the perpetrator to commit the crime. Thus, the form
of paticipaion of an accomplice must entall assstance which facilitates the
commission of acrime in some significant way.

While there is no definition of “subgtantidly”, it is dear from the aforementioned cases tha
the subgtantia contribution requirement cdls for a contribution that in fact has an effect on
the commisson of the crime.  This is supported by the foregoing Nurnberg cases where, in
virtudly every Stuation, the crimind act mogt probably would not have occurred in the same
way had not someone acted in the role that the accused in fact assumed. For example, if there

24,

2L L.C. Draft Code Art. 2(3)(a) & (d) (emphasis added).
22 4., 24 (emphasisin original).
3| L.C. Draft Code, 24 (emphasisin origindl).
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had been no poison gas or gas chambers in the Zyklon B cases, mass exterminations would not
have been carried out in the same manner. The same andysis gpplies to the cases where the
men were prosecuted for providing lists of names to German authorities.  Even in these cases,
where the act in complicity was ggnificantly removed from the ultimate illegd result, it wes
clear that the actions of the accused had a substantial and direct effect on the commisson of
theillegd act, and that they generaly had knowledge of the likely effect of their actions.

689. The Trid Chamber finds that ading and abetting incdudes dl acts of asisance by
words or acts that lend encouragement or support, as long as the requiste intent is present.
Under this theory, presence done is not sufficient if it is an ignorant or unwilling presence.
However, if the presence can be shown or inferred, by circumstantia or other evidence, to be
knowing and to have a direct and subgantid effect on the commisson of the illegd act, then
it is sufficdent on which to base a finding of paticipation and assgn the crimind culpability
that accompaniesit.

68%0. Moreover, when an accused is present and participates in the beeting of one persm
and remains with the group when it moves on to beat another person, his presence would have
an encouraging effect, even if he does not physcaly take part in this second beting, and he
should be viewed as paticipaing in this second beeting as wdl. This is assuming that the
accused has not actively withdrawvn from the group or spoken out againg the conduct of the

group.

6L  However, actud physica presence when the crime is committed is not necessary; just
as with the defendants who only drove victims to the woods to be killed, an accused can be
conddered to have paticipated in the commisson of a crime based on the precedent of the
Nirnberg war crimes trids if he is found to be “concerned with the killing”. However, the
acts of the accused must be direct and subgtantid.

6892 In sum, the accused will be found crimindly culpable for any conduct where it is
determined that he knowingly participated in the commisson of an offence that violaes
internationd  humanitarian law and his paticipation directly and subdantidly affected the
commission of tha offence through supporting the actud commisson before, during, or after
the incident. He will dso be responsble for al that naturdly results from the commisson of

the act in question.
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VII. LEGAL FINDINGS

698 The Trid Chamber has held, by a mgority, that the Prosecution has faled to prove
beyond reasonable doubt that the victims of the acts dleged in the Indictment were protected
persons under the provisons of the Geneva Conventions.  Accordingly, as found by the
Appeds Chamber, Article 2 of the Statute proscribing grave breeches of those Conventions is
ingpplicable; therefore, the evidence will be assessed by conddering Article 3 of the Statute
and its invocation of Common Artide 3 of the Geneva Conventions, and Artices 5 and
7, paragraph 1 of the Statute.  The Trid Chamber now turns to the application of that law,
much of which has dready been discussed, and to the facts as dready found, deding with
each count in turn.

A. Paragraph 4

1 Persecution as a Crime againg Humanity

@ Definition of persecution

64 In Count 1 the Prosecution charges that the accused committed the crime of
persecution.  As discussed in Section VI. D above, one of the categories of crimes against
humanity recognized by the Nurnberg Charter was persecution on politica, racid or rdigious
grounds, the other category being crimes of the murder type, namey murder, extermination,
endavement and deportation. In order to conditute persecution there must be a persecutory
act or omisson, and tha act or omisson must be based on one of the liged grounds
Unfortunatdly, dthough often used, the term has never been dearly defined in internationd
aimnd lav nor is pesecution known as such in the worlds mgor crimind judice
systems®™.  As explained by one expert: “While the first category [crimes of the murder type]
is composed of acts which will be found more or less in the aimind code of dl dvilisd
dates, the second category [crimes of the persecution type] is composed of acts that may be
punishable by domegtic crimind lav but which ae not necessarily dl punishable nor

24 5pp Bassiouni, 318, supra.
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everywhere.”?®  Although there has been an attempt to define the concept in the context of
asylum and refugee law? this is a disinct area of municipa and internationdl law and thus its
norms cannot reedily be gpplied to customay interngtiond crimind law entaling individua
crimind respongibility.

6%. M. Cherif Bassouni attempstofill thisdefinitiond lacuna when he writes:

Throughout higtory . . . the terms “persecute’ and “persecution” have come to
be undestood to refer to discriminaiory practice resulting in physcd or
mentad harm, economic harm, or dl of the above. . . . The words “persecute’
and the act of “persecution” have come to acquire a universaly accepted
meaning for which a proposad definition is State Action or Policy leading to
the infliction upon an individud of harassment, torment, oppresson, or
discriminatory measures, designed to or likdy to produce physcd or mentd
suffering or economic ham, because of the victim's bdiefs views, or
membership in a given identifisdble group (rdigious sodd, ethnic, linguigic
efc.), or smply because the perpetrator sought to single out a given category

of victimsfor reasons peculiar to the perpetrator.’

6%. Another posshle definition of persecution was origindly offered for crimes agangt
humanity in generd. M. Le Gunehec of the Cour de Cassation in the Barbie case wrote:

above dl these crimes offend the fundamentd rights of mankind; the right to
equdity, without distinctions of race, colour or nationdity, and the right to
hold ones own pdliticd and rdigious opinions  Such crimes not only inflict
wounds or death, but are aggravated by the voluntary, ddiberae and
gratuitous violaion of the dignity of dl men and women: these are victimised

only because they belon%gto a group other than that of thelr persecutors, or do
not accept their dominion.

As Antonio Cassee noted, this is “a definition of cimes agang humanity that is both
acceptable and effective, S0 long as we take it in its broader meaning. In other words, it must
be interpreted as dso covering inhumane acts directed against enemy civilians not because

they ae Jewish, patissns or politicd opponents but only because they bdong to the

enemy.”?® As such, this is a definition of crimes against humanity that addresses the

5 Henri Meyrowitz, 250, supra

2 gp Office of the United Nations High Commissioner for Refugess, The Handbook on Procedures and
Criteria for Determining Refugee Satus (1992); see also Guy S. Goodwin-Gill, The Refugee in Inter national
Law 66-68 (Clarendon Press: Oxford, 2nd. ed. 1996).

21 Bassiouni, 317, upra.

Z Report of Counsdllor Le Gunehec, 24, quoted in Cassese, Violence and Law in the Modern Age, 112, supra.
Id.
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“persecution type’ of cimes agangt humenity?® and is thus ussful as a definition of
persecution within the meaning of Article 5(h).

697.  From the above it is evident that what is necessxry is some form of discrimination thet
is intended to be and rexults in an infringement of an individud’'s fundamertd rights
Additiondly, this discriminaion must be on spedific grounds, namdy race rdigion or
politics. Because the “persecution type’ is separate from the “murder type’ of crimes against
humanity it is not necessary to have a sepade act of an inhumane naure to conditute
persecution; the discrimination itsef makes the act inhumane®. The commentary to the
[.L.C. Draft Code spesks of a denid of human rights and fundamental freedoms to which
individuals are entitted without digtinction, and refers to aticles of the Charter of the United
Nations and the International Covenant on Civil and Political Rights which address the right
to non-discrimination”™?. It adso discusses the relationship between the crime of “persecution
on politicd, radd, rdigious or ethnic grounds’ and that of “inditutiondized discrimination
on racid, ehnic, or rdigious grounds involving the violaion of fundamentd humen rights
and freedoms and reaulting in serioudy disadvantaging a pat of the populaion’, noting that
they both involve “the denid of the human rights and fundamenta freedoms of individuds
based on an unjudifiadble discriminetory criterion”, dthough in the case of the later the
disriminatory plan or policy must be inditutionalised®®. It is the violaion of the right to
equdity in some serious fashion that infringes on the enjoyment of a basc or fundamentd
right thet conditutes persecution, dthough the disrimingtion must be on one of the liged
grounds to condtitute persecution under the Statute.

698  The paties for the mogt part, agree with this definition. The Prosecution in its pre-
trid brief assarts that the dements of persecution are that: (1) the accused committed a
goecified act or omisson agang the victim; and (2) the specified act or omisson was
intended by the accused to harass, cause auffering, or othewise discriminate againgt the
victim based on politica, racid or rdigious grounds The Defence, while not chdlenging the
edements liged by the Prosecution, nevertheless expressed concern about the lack of definition
of the specified acts.  This concern is shared by the Ad Hoc Committee on the Establishment

0 geid, 110.

2L g eg, the Barbie case, 143, supra.
Z2| L.C. Draft Code, 98, supra.

1., 99.
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of a Permanent International Crimina Court®. The Defence's concern raises the question of
whether acts which fdl under other paragrephs of Article 5, as wel as other Articles of the
Satute, can dso conditute persecution and in that regard the Defence argues that the lack of
definiion in cugomay law does not judify the direct gpplication of definitions derived from

other sources, such as the Geneva Conventions.

(b) The acts encompassed by the crime of persecution

0] Acts enumerated dsawherein the Statute

699. The Prosecution assarts that the crime of persecution encompasses any acts of an
inhumane naiure directed agand a dvilian population when committed with discriminaiory
intent on the specified grounds. In support, reference is made to Article 6 of the Nirnberg
Charter which contained, as explained above, two categories of crimes agangt humanity, as
wel as the Nirenberg Principle® which maintained this digtinction.  The Prosecution
thereby concludes that a Nurnberg “persecutions were distinguished from the other inhumane
acts based on a requirement of discriminatory intent on the specified grounds’ and as such,
“in addition to the crimind liability which ataches to enumerated inhumane acts, there is an
additiona dement of culpability when such acts are committed with discriminatory intent.”
Satements of the Nirnberg Tribunad relading to persecutior?™ are offered as support for this
concluson, as wel as the decison of the Isradi Didrict Court in the Attorney General of
Israel v. Eichmann (“Eichmann case’) which held that al that the accused did “with the
object of exterminting the Jewish People dso amounts ipso facto to persecution of Jews on
nationdl, radid, religious and political grounds’ %',

70. As noted aove the Defence's primary concern regarding persecution under the
Saute is the lack of definition regarding the specified acts “other than the ones explicitly
dedt with . . . [in] the Prosecutor's brief” and thus it does not in principle chdlenge the
Prosecution’s concluson that persecution under Article 5(h) can encompass inhumane acts
enumerated elsewhere in the Statute.  This Triad Chamber accepts this concluson, which is

supported, inter alia, by the sources offered by the Prosecution. As such, crimes enumerated

= Report of the Ad Hoc Committee, 17, supra

25 Nirnberg Principles, para. 120, supra

26 Niirnberg Judgment, 247-253, supra.

B pttorney General of Israel v. Eichmann, 36 International Law Reports 5, 239 (1968).
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in Artides 2 and 3 of the Staute which dso fulfil the dements of persecution, induding the
common dements of crimes agang humanity, can be encompassed in a finding of
persecution under Artide 5(h) of the Staute.  As pointed out by a United Sates Military
Tribund in the Justice case, the definition of crimes agang humanity in Control Council Law
No. 10 prohibited “not oy war crimes but dso acts not incuded in the preceding definition
of war crimes’®®. The commentary to this case states that “it is clear that war crimes may
dso conditute crimes agang humanity; the same offences may amount to both types of

crime”%®

70L This is ds0 the approach followed by the NUrnberg Tribund. Indictment Number 1
contained charges of both war crimes and crimes againgt humanity and included the statement
that “[t]he prosecution will rely upon the facts pleaded under Count Three [war crimes] as
dso condituting Crimes Against Humanity.”?* Subsequently, in its ruing on individua
defendants, the Nurnberg Tribuna grouped war crimes and crimes againg humanity together.
Smilar gatements occur in other cases tried on the basis of Control Council Law No. 10, for
example, the Trial of Otto Ohlendorf and Others (“Einsatzgruppen cas;ef’)241 and the Pohl
cae®®. In the Pohl case the court found that for his actions as administrative head of the
concentration camps, Pohl was guilty of direct participetion in a wa cime and a crime
againg humanity, and that Heinz Karl Fanda”®, Hans Loerner®®, and Erwin Tschentscher?®
had committed war crimes and crimes againg humanity because of their association with the
davery and dave labour programme operating in the concentration camps™®. National cases
dso support this finding, such as Quinn v. Robinson®”, both the Didrict Court and the
Supreme Court decisons in Eichmann®®, and the Barbie case®®. As such, acts which are
enumerated dsewhere in the Statute may dso entall additiond culpability if they meet the
requirements of persecution.

28 judtice case, Vol. VI Law Reports, 39, supra (emphasis added).

9 Notes on the Justicecase, id., 79.

20 Niirnberg Judgment, 237, supra.

#1 g Vol. XV Law Reports 135.

#2 \ol. V Trids of War Criminals before the Nuernberg Military Tribunals under Control Council Law No. 10,
934, supra

814,997, 998.

1d.,999, 1001.

#%1d.,1010, 1015.

#6 See do Telford Taylor, Final Report to the Secretary of the Army on the Nuremberg War Crimes Trials
Under Control Council Law No. 10, 64-65 (1949).

247 Quinn v. Robinson, 783 F.2d 776, 799-801 (9th Cir. 1986).

28 Ejchmann case, 277-278, 287-289, supra.

%9 Barbie case, apra.
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702,  The resdud issue is whether acts which conditute crimes againgt humanity under
different heads of Article 5 can dso conditute persecution under Article 5(h) if the necessary
discriminatory intent is present.  Given the fact, as discussed above, that the Nurnberg Charter
clealy defined two types of crimes agangt humeanity, of which only the persecution type
requires discriminetory intent, there would seem to be no difficulty in ataching additiond
culpability to acts which fdl within the “inhumane act” category of crimes againgt humanity
if motivated by discrimination. Neverthdess, because the Trid Chamber has incorporated the
requirement incduded in the Report of the Secretary-General and in the interpretation of
vaious Security Council members that discriminatory intent is required for dl crimes againgt
humanity, acts that are found to be crimes againg humanity under other heads of Article 5
will not be incduded in the condderation of persecution as a segparate offence under Article
5(h) of the Statute.

(ii) Acts not enumerated elsewhere in the Statute

708 In addition to the acts enumerated esewhere in the Statute persecution may aso
encompass other acts if they “seek to subject individuds or groups of individuds to a kind of
life in which enjoyment of some of their badsc rights is repeatedly or constantly denied” .
The commentay to the I.L.C. 1991 Report, in an atempt to catadogue the scope of
persecutory acts within the meaning of crimes againgt humanity, notes that these acts include:

a prohibition on practisng certan kinds of rdigious worship; prolonged and
gysemdtic detention of individuds who represent a politicd, rdigious or
culturd group; a prohibition on the use of a nationd language, even in
private, sysematic destruction of monuments or buildings representative of a
paticula socd, reigious, culturd or other group. Such acts would come
within the scope of this atide when committed in a sysematic manner or on
amass scde®

In the 1996 I.L.C. Draft Code this enumeration was replaced with a recognition that “the
inhumane act of persecution may take many forms with its common characterigic being the
denid of the humen rights and fundamentd freedoms to which every individud is entitled
without digtinction as recognized in the Charter of the United Nations (Articles 1 and 55) and

%0 |.C. 1991 Report, 236, supra.
AL, 268.
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the Internationa Covenat on Civil and Politicdl Rights (atide 2)"®2  One expert, after
noting tha the plan meaning of the term persecution is oppresson, harassment or the
impogtion of mentd or physcd ham based on discriminaion, provides additiond examples
of persecutory acts “murder; mandaughter; rape; assault; battery; theft; robbery; destruction
of propety and a vaiety of crimes rdaed to unlawful interference with fundamenta legd
rights®®,

704.  Thus the crime of persecution encompasses acts of varying severity, from killing to a
limitation on the type of professons open to the targeted group. The Nurnberg Judgment
conddered the following acts, amongst others in its finding of persecution: discriminatory
laws limiting the offices and professons open to Jews, redtrictions placed on ther family life
and ther rights of dtizenship; the creation of ghettos the plunder of their propety and the
imposition of a collective fine™,

706. As the Internationd Tribund’'s dosest higtorica precedent, the statements of the
Nurnberg Tribuna on persecution are informative and succinctly encepsulate the essence of
the norm of persecution. In the section of the discusson portion of the Nurnberg Judgment
entitted “Persecution of the Jews’, the Nurnberg Judgment, in an often quoted Satement,
notes that:

The persecution of the Jews a the hands of the Nazi Government has been
proved in the greatest detal before the Tribund. It is a record of consgtent
and sysematic inhumanity on the grestest scde. . . . With the sazure of
power, the persecution of the Jews was intendfied. A series of discriminatory
laws was passed, which limited the offices and professons permitted to Jews,
and redrictions were placed on ther family life and ther rights of citizenship.
By the autumn of 1938, the Nazi policy towards the Jews had reached the
dage where it was directed towards the complete excluson of Jews from
Geman life.  Pogroms were organised, which induded the burning and
demalishing of synagogues, the looting of Jewish businesses, and the arest of
prominent Jewish busness men. A collective fine of 1 billion marks was
imposed on the Jews, the seizure of Jewish assets was authorised, the
movement of Jews was redricted by regulations to certain specified didtricts
and hours. The credtion of the ghettos was carried out on an extensve scae,

*21d., 98.

%8 Basd ouni, 282, supra.

 gp NiUrnberg Judgment, 248-249, supra; the Fuk case, id, 305307 (regarding the role of economic
discrimination as persecution); see also United Sates of America v. Erngt von Weizaecker et al., Vol. XIV Triads
of War Criminas Before the Nuernberg Military Tribunals Under Control Council Law No. 10, 676-678, supra
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and by an order of the Security Police Jews were compelled to wear a ydlow
star to be worn on the breast and back. %>

In adiscusson of the facts the Nirnberg Judgment stated that:

With the coming of the Nazis into power in 1933, persecution of the Jews
became officid gate policy. On 1 April 1933, a boycott of Jewish enterprises
was approved by the Nazi Reich Cabinet, and during the following years a
series of anti-Semitic laws were passed, redricting the activities of Jews in
the cvil sarvice in the legd professon, in joundism, and in the amed
forces. In September 1935, the socaled Nuremberg Laws were passed, the
most important effect of which wasto deprive Jaws of German citizenship.”®

706. Severd datements about persecution ae contaned in the Nurnberg Judgment
concerning individud defendants. Regarding defendant Bormann the Nornberg Tribund
found that

Bormann was extremey active in the persecution of the Jews, not only in
Gemany but dso in the absorbed and conquered countries.  He took part in

the discussons which led to the remova of 60,000 Jews from Vienna to

Poland in cooperation with the SS and the Gestgpo. He signed the decree of

31 May 1941 extending the Numberg Laws to the annexed Eagtern

territories. . . . On 1 July 1943 he signed an ordinance withdrawing Jews

from the protection of the laws and placing them under the exdusve

jurisdiction of Himmler's Gestapo. %’
Regarding defendant Frank the Nurnberg Tribuna found: “The persecution of the Jews was
immediatdly begun in the Genad Government. The aea origindly contaned from 2%
million to 3“2 million Jaws. They were forced into ghettos, subjected to discriminatory laws,
deprived of the food necessay to avoid davaion, and findly systematicdly and brutdly
exterminated”*®  Additiondly, in deding with the question of Frick's guilt for war crimes
and crimes agang humanity, the NUrnberg Tribunad focused on anti-Semitic laws drafted,
dgned and adminigdered by Frick dedgned to exclude Jews from the German life and
economy”®.  These led up to a find decree placing Jews “outside the law” and handing them
over to the Gestapo, dl of which “paved the way for the ‘find solution”®®. Likewise, in the
caxe of Funk, as wel as Seyss-Inquart, anti-Semitic economic discrimination was cited as

“one of severd factors from which it is condluded that he was awar crimina” %,

%2 Niirbeg Judgment, 247-249, supra.
%614.,180-181.

5714, 339-40.

281d., 297-298.

2914.,300.

2014.,300.

%L Bk Trid, 27, supra.
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707. Thus, as illudraed by these findings and as the Internationa Law Commission noted,
persecution can take numerous forms, 0 long as the common eement of discrimination in
regard to the enjoyment of a basc or fundamentd right is present, and persecution does not
necessaxrily require a physical dement.  There is, however, a limit to the acts which can
conditute persecution within the meening of crimes agang humanity. For example, in the
Flick trid, the court determined that offences againg industrid property could not conditute
caimes agang humanity, dthough it made a digtinction between indudrid property and the
“dwellings, household furnishings and food supplies of persecuted people®® and thus “left
open the question whether such offences againgt persond property as would amount to an
assault upon the hedth and life of a human being (such as the burning of his house or
depriving him of his food supply or his pad employment) would not conditute a crime
againg humanity”®®.  The Rebuttd statement of the prosecution before the Nirberg
Tribund has been interpreted to refer to economic deprivation of this more persond type®
and the finding of the NuUOrberg Tribund chaacterizing cetan acts of  economic
discrimingtion as persecution support the concluson that economic messures of a persond, as
opposed to an industrid type, can constitute persecutory act€®™. The finding in the Eichmann
cae dso supports this concluson. Count 6 of the indictment againg Adolf Eichmann aleged
persecution of Jews on nationd, racid, rdigious and politica grounds and Count 7 concerned
property”®.  He was convicted of crimes against humanity (Counts 5 to 7) for his activities in
the Emigration Centres, deportaions and the “find solution”. The plunder of propety of
those Jews who were foroed to emigrate or who were deported was found to be a crime
agang humanity when committed “by means of terror or linked with other acts of violence as
defined in the Law®’, or when it was a result of those acts, so that it was pat of a
comprehendve process, as was the plunder by the Centres for Jewish Emigration of those
who were deported and exterminated” 2%,

214., 26.

3 Notes on the Flick Tridl, id., 50.

%4 British Command Paper, Cmd. 6964, 85, quated in Notes on the Flick Trid, 51, supra

5 g eg., the Nimberg Tribuna’s statements in the Leadership Corps of the Nazd Party case, Nirnberg
Judgment, supra a@ 259; the Seyss-Inquart cesg id, 328, 329; the Funk case id, 305; the Frick case, id., 300;
and the Goering casg, id, 282.

266Eichrrralnncr;vsasupra.

%7 Nazi and Nazi Collaborators (Punishment) Law, 5710/1950.

%8 qummary of Eichmann case, id a 14.
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708. In addition to economic measures a variety of other acts can conditute persecution if
done with the requidte discriminatory intent.  The Nurnberg Tribund’'s decison regarding
defendant Streicher is useful in consdering the varying manifestations of persecutory acts.
Streicher was convicted of crimes aganst humanity because through his spesking, writing and
preaching hatred of the Jews he “infected the German mind with the virus of anti-Semitism,
and incited the German people to active persecution” in Germany as well as elsewhere®.
Thus his “incitement to murder and extermination a the time when Jews in the East were
being killed under the mog horrible conditions cdearly conditutes persecution on paliticd and
racia grounds in connection with War Crimes as defined in the Charter and conditutes a

Crime Against Humanity” ”.

700. The Justice case, in which the accused were former German judges, prosecutors or
officids in the Reich Minigry of Judtice, is dso revant in regard to the variety of acts which
can conditute persecution. The trid consdered the legd aspects of the pat played in
furthering the persecution of Jews and Poles and other aspects of the Nazi policy by various
of the accused acting in their officid or judiciad capacity?”* but, it continued, “dl of the laws
to which we have referred could be and were gpplied in a discriminatory manner and in the
case of many, the Minidry of Jugtice and the court enforced them by arbitray and brutd
means, shocking the conscience of mankind and punisheble here’?”2.  The commentary to the
Ccase stresses that

it seems safe to say that Rothaug and Oeschey were found guilty & crimes
agand humanity not merdy because abitrary behaviour in court was
proved but because it had been shown that such behaviour amounted to a
paticipation in a persecution on palitica, racid or rdigious grounds. . . . In
other words, it is probably true to say tha the Tribund regarded as
condiituting crimes againgt humanity not merdy a series of changes made in
the legd sysgem of Germany but a series of such dterations as involved or
were pursuant to persecutions on political, racid or religious 9rounds or
(perhaps) such as led to the commission of "Atrocities and offences’ %

710.  The Eichmann case dso discusses the variety of acts which conditute persecution.
Noting that paragraph 4 of the Programme of the Nationa Socidist Paty declares that Jews

%9 Nirnberg Judgment, 302, supra.

01d., 304,

71 Jugtice case, supra, 1, see also id., 51-52 (United States Military Tribunal applying Control Council Law No.
10 explained that there were four types of laws the enforcement of which it would not normaly regard as being
illegel).

21d., 52.

%73 Notes on Judgment, 81, 83, supra
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cannot be dtizens of the German date, snce they do not bedong to the German people and

that paragraph 8 demands that al those who are not Germans and immigrated to Germany
after 2 August 1914 |eave Reich territory immediately®™, the court stated that

[w]ith the rise of Hitler to power, the persecution of Jews became officid
policy and assumed the quas-legd form of laws and regulaions published by
the Government of the Reich in accordance with legidaive powers dedegated
to it by the Reichstag on March 24, 1933 (Sesson 14, p. 71) and of direct acts
of violence organised by the régime agang the persons and propety of
Jews. ... The purpose of these acts caried out in the firs sage was to
deprive the Jews of ditizen rights, to degrade them and drike fear into ther
hearts, to separate them from the rest of the inhabitants, to oust them from the
economic and culturd life of the State and to close to them the sources of
livdihood. These trends became shaper as the years went by, until the
outbresk of the war. Even before German Jewry suffered its first generd
shock on April 1, 1933, when Jewish businesses were boycotted, the arrest of
Jaws and ther digpatch to concentration camps had begun . . . . On November
7, 1938, Hirsch Grynschpan shot the Counsdlor of the German Embassy in
Paris, vom Rath. After this act, the wave of persecution swelled up against
the Jews in Germany”.%”

Thus, the crime of persecution encompasses a variety of acts, incuding, inter alia, those of a
physcd, economic or judicid naure, that violae an individud’'s right to the equd enjoyment
of hisbascrights.

(© The acts must be taken on the basis of one of the listed discriminatory grounds

711 There ae no definitive grounds in cusomary international lawv on which persecution
must be based and a variety of different grounds have been liged in internationd instruments.
The grounds in the Statute are based on the Nurnberg Charter which included race, rdigion
and palitics as the three grounds, as did Control Council Law No. 10, both of which were
drafted to address the European dtuation. In contrast the Tokyo Charter excluded rdigion as
a bass for persecution, given its ingpplicability to the Pecific theatre of operation while,
dternatively, the Convention on the Prevention and Punishment of the Crime of Genocide®®
contains the additiond ground of ethnicity as do the 1991 and 1996 versons of the I.L.C.
Draft Code, wheress the origind 1954 Draft Code included culture as a bads for

2% 4., para. 56, referencing T/1403.
5., paras. 56, 57.
%% Genocide Convention, supra.
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persecutio?’”’. The possble discriminatory bases which the Internationd  Tribund  is

empowered to condder are limited by the Statute to persecutions undertaken on the bass of
race, religion and politics.

712 Although there is no ddfinitive lis of persecutory grounds in cusomary internationd
law, it is a common festure that whatever grounds are listed are dternatives, one only is
aufficient to conditute persecution. Asde from the Statute of the Internationd Tribund and
the Saute of the International Tribund for Rwanda, dl other internationd instruments
addressing persecution make this explicit through the use of the word “or"?®  Thus it is
evident that under customary international law the bases for persecution are dternatives and it
issufficient if one discriminatory basisis present.

713 In contrad, the Staiute contains the conjunctive “and” between the various lised
bases, thus seemingly implying thet the discrimination must be basad on dl of these grounds
(i.e, race rdigion and politics) in order to conditute persecution under the Statute.  If this
implication is correct it deviades gregtly from customary internationd law. While it is not
impossble that such a devigion was intended, given that the Staute in severd ingtances
devigtes from cusom by being more redrictive than required, in al other ingtances this hes
been explicitly noted by the Secretary-Generd. A ready example is the requirement in the
Statute discussed above that crimes againgt humanity are only judiciable by the Internationd
Tribund if committed in amed conflict, where the Secretary-Generd noted that crimes
agang humanity ae prohibited regardless of whether they ae committed in amed
conflic™™.  No such clear intention to deviate from custom, or for that matter from the
Nurnberg Charter and Control Council Law No. 10, both of which require that persecutions
be committed “on paliticd, racid or rdigious grounds’ and on which Articde 5 is based, is
evident in regard to the conjunctiveness of the grounds. The use of the word “and” most
likdy results from the fact that the Statute atempts to define, in a cumulaive sense, the
Internationd Tribund’s adjudicatory powers under Article 5. Thus to use the word “and” is
nat illogicd and, snce there is no dear indication of an intention to deviae from customary
internationd law, it is highly unlikdy that the Staiute's drafters intended the word “and’ to

21 | L.C. Draft Code of Crimes againg the Peace and Security of Mankind, Ybk ILC, 1954, Vol. Il, 150152,
U.N. Doc. A/2673.

8 See eg., the Genocide Convention, Art. |1, supra; the Nirnberg Charter, Art. 6(c), supra; the Tokyo Charter,
Art. 5(c), supra; Control Council Law No. 10, Art. 2(c), supra; the 1996 I.L.C. Draft Code, Art. 18(e), supra;
and the Nuirnberg Principles, Principle 1V .c, supra
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require al three grounds to be present. The Statute should therefore be read in accordance
with cusom whereby each of the three grounds in and of itsdf is a sufficient bass for
persecution.  Both the Prosecution and the Defence agree with this interpretation.  Although
the Prosecution in its pretrid brief does not expicitly advocate this pogtion, it does 0
implicitly through the entittement of its heading on persecution: “(C) Persecution on politicd,
racid or rdigious grounds’ (empheds added). In contrast, the Defence explicitly States that it
“hes no problem with the generd dements of the offence, as described by the Prosecutor
(such as disriminaory intent on politicd racid a rdigious grounds)” (emphesis added).
Thus even the party agang whom it works agrees that the discriminatory bases should be
read independently of each other.

2. Legd Findings asto Count 1

714 The Trid Chamber has found that the accused committed a number of acts described
in paragrgph 4 of the Indictment and specified in the various subparagraphs.  In paticular, the
evidence satisfies the Trid Chamber beyond reasonable doubt that the accused participated in
the attack on Kozarac and the surrounding areas and in the collection and forced transfer of
cvilians to detention camps, paticipaed in the cdlingout of four Mudim men from a
column of cvilians as will be desribed in paagraph 11 and the bedings, cdlingout,
sepaation and forced transfer of non-Sarb civilians as will be described in paragreph 12;
paticipated in the beating of a Mudim policemen in Kozarac; kicked one Mudim prisoner
and beat another while they were held a the Prijedor military barracks and killed two Mudim
policemen in Kozarec, as charged in subparagrgph 4.1.  The Trid Chamber has dso found
that he participaied in bedtings a various locations within the Omarska camp; participaied in
the bestings of prisoners at the Keraterm camp and was present a the Trnopolje camp as
charged in subparagreph 4.2, as well as paticipating in the trandfer of nonSerbs to, and their
initid confinemant in, camps generdly and the Trnopolje camp in paticular, as charged in
Ubparagraph 4.3 Findly, the Trid Chamber has found that while paticipating in the
seizure, sdection and trandfer of non-Serbs to various camps the accused was aware that the
magority of surviving detainees would be deported from Bosnia and Herzegoving, as charged
in subparagraph 44. Additiondly, the Trid Chamber has found thet the accused committed
dl of thee acts agang non-Serbs with the intent of furthering the estaldishment of a Gregater

9 Report of the Secretary-General , para. 47, supra.
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Searbia and that he shared the concept that non-Serbs should forcibly be removed from the
territory, thereby exhibiting a discriminatory basis for his actions and that this discrimination
was on religious and palitica grounds.

715, In Count 1 the Prosecution charges that by his participation in these acts the accused
committed the crime of persecution as recognized in Article 5(h) of the Statute.  The dements
of the crime of persecution are the occurrence of a persecutory act or omisson and a
discriminatory beds for tha act or omisson on one of the liged grounds specificdly race
religion or politics. As discussed above, the persecutory act must be intended to cause, and
result in, an infringement on an individud’s enoyment of a basc or fundamentd right. The
notion of persecutory act provides broad coverage, induding acts mentioned esewhere in the
Saute as wdl as acts which, dthough not in and of themsdves inhumane, are conddered
inhumane because of the discriminatory grounds on which they are taken.

716. The requirements for the crime of persecution are additiond to the conditions of
goplicability for crimes againg humanity, which mugt dso be satidied. The requirements for
crimes againg humanity under the Statute are, apart from the existence of an armed conflict,
that the acts be teken againg a divilian population on a widespread or sysemdic basis in
furtherance of a policy to commit these acts and that the perpetrator has knowledge of the
wider context in which his act occurs.  Additiondly, because of the interpretation of Article 5
proffered by the Secretary-Generd as well as severd members of the Security Council, the
Trid Chamber has incorporated the additiond eement that the act must be taken on
discriminatory grounds.  Wheress under the conditions of applicability for crimes agangt
humanity as they stand under customary internationd law, inhumane acts that are committed
with discriminatory intent incur a beds for culpability in addition to other crimes charged
under the Statute, the incluson of the requirement of discriminatory intent for dl crimes
agang humanity negates this additiond bass. As such the Trid Chamber, in making its
determination of the accused’'s guilt or innocence of the crime of persecution, will not
condder acts for which the accused is dsewhere in this Opinion and Judgment held culpable.
Further, the accused's mere presence a the Trnopolje camp, as edtablished in subparagraph
4.2, does not condtitute persecution.

717.  With respect to the remaining charges of paragraph 4 of the Indictment, the evidence
supports a finding that the acts of the accused conditute persecution. The accused's role in,
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inter alia, the attack on Kozarac and the surrounding aress, as wdl as the saizure, collection,
segregetion and forced trandfer of civilians to camps, cdling-out of dvilians, bedtings and
killings described above dearly condituted an infringement of the vicims enjoyment of their
fundamentd rights and these acts were taken againgt non-Sarbs on the bass of religious and
political discrimination.  Further, these acts occurred during an amed conflict, were taken
agang civilians as pat of a widespread or sysematic atack on the civilian population in
furtherance of a policy to commit these acts, and the accused had knowledge of the wider
context in which his acts occurred.

718 Accordingly, the Trid Chamber finds beyond reasonable doubt that the accused is
guilty of the crime of persecution as charged in Count 1.

B. Paragraph 6

719. This paragrgoh of the Indictment is concerned with a number of incidents involving
asaults of various kinds upon numerous prisoners in the hangar building in the Omarska
canp. It is dleged that by his participation in these assaults the accused committed the
offences charged in Counts 5 to 11 of the Indictment.

720. Counts 5, 8 and 9 of the Indictment charge grave breaches recognized by Article 2 of
the Statute which, for the reasons stated above, the Trid Chamber, by a mgority, finds to be
ingoplicable. It follows that the Trid Chamber finds the accused not guilty as charged in
Count 5, Count 6 and Count 8 because the Prosecution has faled to prove beyond reasonable
doubt thet the victims were protected persons, which is an eement of the offences.

72.  Counts 6 and 7 of the Indictment charge that the accused by his participation in the
acts dleged committed, in the case of Count 6, a violation of the laws or cusoms of war
recognized by Artice 3 and Article 7, paragraph 1, of the Statute and Common Article 3(2)(a)
(murder) of the Geneva Conventions and, in the case of Count 7, a crime againg humanity
(murder) recognized by Articde 5(@ and Article 7, paragraph 1, of the Satute. As earlier
discused, the Trid Chamber finds the accused not guilty as charged in Count 6 and Count 7
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because the reguisite eements for these offences have not been established beyond reasonable
doulbt.

72 Count 10 of the Indictment charges that the accused by his participation in the acts
dleged committed a violaion of the laws or cusoms of war recognized by Artide 3 and
7, paagraph 1, of the Staute and Common Article 3(1)(@) (crud trestment) of the Geneva
Conventions.

723, Common Artide 3(1) of the Geneva Conventions provides the bass for the incluson
of crue treatment under Article 3 of the Statute. It reads.

(1) Persons taking no active pat in the hodilities induding members of
armed forces who have laid down ther ams and those placed hors de combat
by sckness wounds, detention or any other cause, dhdl in al crcumgances
be trested humandy, without any adverse disinction founded on race, colour,
reigion or fath, sex, birth or wedth, or any other smilar criteria To this end
the folowing acts ae and shdl reman prohibited & any time and in ay
place whatsoever with respect to the above mentioned persons:

(@ vidence to life and person, in paticular murder of dl kinds, mutilaion,
crud trestment and torture;

According to this Article the prohibition againg crud tresiment is a means to an end, the end
being that of ensuring that persons teking no active pat in the hodilites shdl in dl
circumstances be trested humandy. In Article 7 of the Internationd Covenant on Civil and
Politicad Rights crud treatment is very cdosdy rdaed to inhuman treatment. An amost
identical provison gppears in Article 5 of the American Convention on Human Rights where
crud trestment is dealt with under the heading “ Right to humane trestment”.

724.  No internationd ingrument defines crud treatment because, according to two
prominent commentators, “it has been found impossible to find any saidfactory definition of
this generd concept, whose application to a specific case must be assessed on the basis of dl
the particularities of the concrete situation” . 2°

725.  However, guidance is given by the form taken by Artide 4 of Protocol Additiond to
the Geneva Convertions of 12 August 1949, and Reating to the Protection of Victims of
Non-Internationd  Armed Conflicts (Protocol 11) which provides that what is prohibited is
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“violence to the life, hedth and physca or mentd wel-being of persons, in particular murder
as well as crud treatment such as torture, mutilation or any form of corpord punishment”.
Thee indances of crud trestment, and the incluson of “any form of corpord punishment”,
demondrate that no narrow or specid meaning is there being given to the phrase “crud
treatment”.

726. Treding crud treatment then, as J H. Burger and H. Dandius describe it, as a
“generd concept”, the rdevant findings of fact as dated earlier in this Opinion and Judgment
are that the accused took part in beatings of grest severity and other grievous acts of violence
inflicced on Enver Ali}, Emir Karaba{i}, Jasko Hrni}, Senad Muslimovi}, Fikret Haramba{i}
and Emir Beganovi}, none of whom were taking any active pat in the hodtilities. The Trid
Chamber finds beyond reasonable daubt that those beatings and other acts which each of
those Mudim victims suffered were committed in the context of an amed conflict and in
close connection to that conflict, that they conditute violence to ther persons and that the
perpetrators intended to inflict such suffering.  The Trid Chamber further finds that the
accud in some indances was himsdf the perperaior and in others intentiondly asssted
directly and subgantidly in the common purpose of inflicting physcd suffering upon them
and thereby aded and abetted in the commisson of the aimes and is therefore individualy
responsible for each of them as provided by Article 7, paragrgph 1, of the Statute. The Trid
Chamber accordingly finds beyond reasonable doubt that the accused is quilty as charged in
Count 10 of the Indictment in repect of each of those Six victims.

727.  Count 11 of the Indictment charges that the accused by his participation in the acts
dleged committed a crime agang humanity recognized by Artide 5(i) (inhumane acts) and
Article 7, paragraph 1, of the Statute.

728.  Article 5 of the Statute has aready been discussed in detall.  Its enumeration of nine
crimes which it proscribes when committed in armed conflict and directed againg any civilian
population suggests that, as a minimum, the last of these crimes, “other inhumane acts’, must
congg of actsinflicted upon a human being and must be of a serious nature.

72. This is confirmed by the terms of Article 18(k) of the I.L.C. Draft Code, which
indudes as crimes againg humanity, “other inhumane acts which severdy damage physicd or

20 JH. Burger, H. Dandlius, The United Nations Convention Againgt Torture, 122.
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mentd integrity, hedth or human dignity, such as mutilaion and severe bodily ham”. In its
commentary the Internationd Law Commission notes that “the notion of other inhumane acts
is circumscribed by two requirements.  Firdt, this category of acts is intended to include only
additiond ects that are gmilar in gravity to those liged in the preceding subparagraphs.
Secondly, the act must in fact cause injury to a human being in terms of physcd or mentd
integrity, hedth or humen dignity.”®* Mutilation and other types of severe bodily harm are
the two examples of such “other inhumane acts’ mentioned in Article 18(k) of the I.L.C.
Dréaft Code.

70. The findings of fact about the acts of the accused relevant to this count are those
concerning beatings and acts of violence referred to in deding with Count 10. The Trid
Chamber finds beyond reasonable doubt that those beatings and other acts of violence which
were suffered by the sx victims there named, who are Mudims, conditute inhumane acts and
ae crimes agang humanity committed during an armed conflict as pat of a widespread or
sysemdic atack on a civilian population and that the accused intended for discriminatory
reasons to inflict severe damage to the victims physicd integrity and human dignity. The
Trid Chamber further finds that the accused in some ingances was himsdf the perpetrator
and in others intentiondly assged directly and subgantidly in the common purpose of
inflicting physcd suffering upon them and thereby aided and abetted in the commisson of
the crimes and is therefore individualy responsble for each of them as provided by Article 7,
paragreph 1, of the Stalte. The Trid Chamber accordingly finds beyond reasonable doubt
that the accused is guilty as charged in Count 11 of the Indictment in respect of each of those

gx victims.

C. Paragraph 7

73L  This paragraph of the Indictment is concerned with an incident involving the bedting
of [ik Svac by a group of Serbs and the throwing of his body into a room in the white
house & the Omarska camp. It is dleged that by his participation in these acts the accused
committed the offences charged in Counts 12, 13 and 14 of the Indictment.

72 Count 12 of the Indictment charges a grave breach recognized by Artice 2 of the
Satute which, for the reasons dated above, the Trid Chamber, by a mgority, finds to be

%L L.C. Draft Code, 103, supra.
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ingpplicable. It follows thet the Trid Chamber finds the accused not guilty as charged in

Count 12 because the Prosecution has faled to prove beyond reasonable doubt thet the victim
was a protected person, which is an eement of the offence.

738 Coutt 13 of the Indictment charges that the accused by his paticipation in the acts
dleged committed a violation of the lawvs or cusoms of war recognized by Artide 3 and
Article 7, paragrgph 1, of the Statute and Common Artide 3(1)(@) (crud treatment) of the
Geneva Conventions.

734, Common Article 3(1) of the Geneva Conventions provides the bass for the indusion
of crud treatment under Article 3 of the Statute and has been discussed aove. The Trid
Chamber finds beyond reasonable doubt that the victim, [efik Svac, a Mudim, was, a the
time of his beating, held as a prisoner a the Omarska camp and was taking no active part in
the hodlilities. The findings of fact for paragrgph 7 demondrate the severity of the beeting of
[efik Svac which resulted in violence to his person. The Trid Chamber finds beyond
reasonable doubt that the bedting conditutes crud treatment and that the group of Serbs
intended to inflict upon [efik Svac such suffering.  This beeting was committed in the
context of an armed conflict and in closeconnection to that conflict.

76, Since there is no direct evidence that the accused was present when [efik Sivac was
beaten, the accused's culpability depends on the agpplicaion of Artide 7, paragrgph 1, of the
Satute.  On the night that [efik Sivac was thrown into his room by the accused, Hase Ici}
tedtified that he first heard the accused curse as he gpproached and then heard the accused say
as he saw him throw the beaten [efik Svac into the room: “You will remember, Svac, that
you cannot touch a Serb or say anything to a Serb.” Even though there is no direct evidence
that the accused physcdly paticipated in the bedting of [efik Svac, by these acts the
accusd intentiondly asssted directly and subgtantidly in the common purpose of the group
to inflict severe physcd suffering upon [efik Sivac. By this participation, the Trid Chamber
finds beyond reasonable doubt that the accused aded and abetted in the commisson of the
caime ad is therefore, individudly responsble for this crime as provided by Artide 7,
paagrgph 1, of the Statute.  Accordingly, the Trid Chamber finds beyond reasonable doubt
that the accused is guilty as charged in Count 13 of the Indictment.
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7%6. Coutt 14 of the Indictment charges that the accused by his participaion in the acts
dleged committed a crime agang humanity recognized by Artide 5(i) (inhumane acts) and
Article 7, paragraph 1, of the Statute.

737. The content of crimes againg humanity has dready discussed.  The Trid Chamber
finds beyond reasonable doubt that the severe bedting of [efik Sivac conditutes an inhumane
act and is a crime agang humanity committed during an amed conflicc as pat of a
widespread or sysematic atack on a civilian population and that it was intended, for
discriminatory ressons, to inflict severe damage to the victim's physcd integrity and human
dignity.

738.  Even though there is no direct evidence that the accused physcdly paticipated in the
bedting of [efik Svac, the accused intertiondly asssted directly and subgantidly in the
common purpose of the group to inflict this suffering upon [efik Svac. By this participation,
the Trid Chamber finds beyond reasonable doubt that the accused aided and abetted in the
commisson of the cime and is therefore individudly respongble for this crime as provided
by Artide 7, paagraph 1, of the Statute  Accordingly, the Trid Chamber finds beyond
reasonable doubt that the accused is guilty as charged in Count 14 of the Indictment.

D. Paragraph 8

70. This paagrgph of the Indictment is concerned with an incident involving assaults
upon prisoners behind the white house in the Omarska camp. It is dleged that by his
participation in these assaults the accused committed the offences charged in Counts 15, 16
and 17 of the Indictment.

740. Count 15 of the Indictment charges a grave breach recognized by Artide 2 of the
Satute which, for the reasons dated earlier, the Trid Chamber, by a mgority, finds to be
ingpplicable. 1t follows thet the Trid Chamber finds the accused not guilty as charged in
Count 15 because the Prosecution hes falled to prove beyond ressonable doubt that the
victims were protected persons, which is an dement of the offence.
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74.  Coutt 16 of the Indictment charges that the accused by his participation in the acts
dleged committed a violation of the laws or cusoms of war recognized by Artide 3 and
Article 7, paragrgph 1, of the Statute and Common Artice 3(1)(@) (crud treatment) of the

Geneva Conventions.

742 Common Article 3(1) of the Geneva Conventions provides the bass for the indusion
of crud treatment under Article 3 of the Statute and has been discussed aove. The Trid
Chamber finds beyond reasonable doubt that the severe bedtings which Hakija Elezovi} and
Sih Elezovi}, both Mudims and neither of whom were teking active part in the hodtilities,
auffered were inflicted by the accused, were committed in an amed conflict and in close
connection to that conflict and that they conditute violence to ther pesons and tha the
accused intended to inflict such suffering.  The Trid Chamber accordingly finds the accused
guilty as charged in Count 16 of the Indictment in respect of each of these two victims.

743.  Count 17 of the Indictment charges that the accused by his participation in the acts
dleged committed a crime agang humanity recognized by Article 5(1) (inhumane acts) and
Article 7, paragraph 1, of the Statute.

744.  The Trid Chamber finds beyond reasonable doubt that the severe beatings which were
auffered by Hekija Elezovi} and Sdih Elezovi} conditute inhumane acts and are crimes
agang humanity committed during an amed conflict as pat of a widespread or systematic
atack on a avilian population and that the accused intended for discriminatory ressons to
inflict severe damage to the two victims physicd integrity and human dignity. The Trid
Chamber accordingly finds beyond reasonable doubt that the accused is guilty as charged in
Count 17 of the Indictment in respect of each of those two victims.

E. Paragraph 9
745.  This paragrgph of the Indictment is concerned with the physical abuse of prisoners

near the white house a the Omarska camp. It is dleged that by his participation in these acts
the accused committed the offences charged in Counts 18, 19 and 20 of the Indictment.
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746. Count 18 of the Indictment charges a grave breach recognized by Artice 2 of the
Statute which, for the reasons dated above, the Trid Chamber by a mgority finds to be
ingoplicable. It follows that the Trid Chamber finds the accused not guilty as charged in
Count 18 because the Prosecution hes falled to prove beyond reasonable doubt that the
victims were protected persons, which is an eement d the offence.

747. Count 19 charges that the accused by his participation in the acts adleged committed a
violation of the laws or cusoms of war recognized by Artice 3 and Article 7, paragrgph 1, of
the Statute and Common Article 3(1)(@) (crud trestment) of the Geneva Conventions. In
relaion to the participaion of the accused in the physicd abuse of the assembled inmates in
front of the white house, no conclusive evidence has been presented linking the accused to the
related acts. Further, it cannot be inferred from the accused's mere following of a victim of a
beating that the accused directly and subgtantidly participated in the beating within the
meaning of Article 7, paragraph 1, as interpreted by this Trid Chamber. The Prosecution’s
le witness, Elvir Grozdani}, merdly stated that the man had been beaten in front of the white
house but it is dear tha he did not see the man being physicaly abused and that he only came
across the man after he had dready been placed in the barrow. This Trid Chamber is
therefore not satisfied on the evidence that the man in the barrow was necessarily a victim of
the beatings in front of the white house nor that the accused participated in the beatings within
the meaning of Article 7, paragrgph 1. As to the fire extinguisher incident, as mentioned, no
evidence was presented that the fire extinguisher was actudly discharged nor was conclusve
evidence presented that the victim was dive. The Prosecution quite correctly concedes thet if
the victim were dead then the offence of crud trestment under Article 3 as charged in Count
19 cannot gtand and that disposes of this count. The Trid Chamber, accordingly, finds the
accused not guilty as charged in Count 19.

748.  Count 20 charges that the accused by his participation in the acts dleged committed a
crime againg humanity recognized by Article 5(i) (inhumane acts) and Artidle 7, paragraph 1,
of the Statute. The Prosecution argues that the discharging of the contents of the fire
extinguisher into a dead body can conditute an inhumane act under Article 5(i) as charged in
Count 20. Although, as dreedy stated, no evidence was produced as to the actud discharge of
the fire extinguisher, the Prosecution in its dodng arguments submits that “because of
philosophica atitudes towards what happens to you when you die, and dso because of the
dandards we expect of respect for human beings even after the moment that they cease to
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live’, an inhumane act can be committed aganst a corpse. This Trid Chamber notes that
catan acts agang dead bodies have been punished as war crimes though these rdate in
principle to cannibdism and the mutilation of, and the failure to bury, dead bodies in breach
of specific provisons of the laws and usages of war relaing to the mistrestment of the war
deac™. It dso appreciates that the victim of an “inhumane act”, in the ordinary sense of the
word, need not necessarily be a living member of humanity and subscribes to the view
submitted by the Prosecution that cetan acts agangt a deed body do offend some
philosophicd and indeed rdigious notions of respect for the human beng upon deah.
However, the Triad Chamber takes the view, having regard to the inhumane acts specificaly
listed under Article 5(@ to (H of the Statute, that the inhumane act contemplated in Article
5(i) must be one which has to be infliced on a living individud if it is not to offend the
gjusdem generis rule. There being no evidence tha the person in the barrow was dive, this
Trid Chamber finds the accused not guilty as charged in Count 20. Even if there were
evidence thet the person in the barrow was dive, the Trid Chamber does not consder that the
mere insation of the hose into the mouth of that person without discharge of the contents of
the fire extinguisher is of a naure serious enough to amount to an inhumane act within the
meaning of Artide 5 of the Statute.

F. Paragraph 10

749. This paragraph of the Indictment is concerned with an incident involving the beeting
and kicking of Hase Ici} in a room in the white house a the Omarska camp. It is dleged that
by his paticipation in these acts the accused committed the offences charged in Counts 21, 22
and 23 of the Indictment.

70. Count 21 of the Indictmert charges a grave breach recognized by Article 2 of the
Satute which, for the reasons dated above, the Trid Chamber, by a mgority, finds to be
ingpplicable. 1t follows tha the Trid Chamber finds the accused not guilty as charged in
Count 21 because the Prosecution has faled to prove beyond reasonable doubt that the victim
was a protected person, which is an eement of the offence.

2 geTrial of Max Schmid Vol. X111 Law Reports, 151-152 and notes thereto, supra.
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7BL Coutt 22 of the Indictment charges that the accused by his participation in the acts
dleged committed a violation of the laws or cusoms of war recognized by Artide 3 and
Article 7, paragrgph 1, of the Statute and Common Artice 3(1)(@) (crud treatment) of the

Geneva Conventions.

72 Common Article 3(1) of the Geneva Conventions provides the basis for the indusion
of crud treatment under Article 3 of the Statute and has been discussed aove. The Trid
Chamber finds beyond reasonable doubt tha the victim, Hase Ici}, a Mudim, was a the time
of his besting, held as a prisoner a the Omarska camp and was taking no active part in the
hogilities. The findings of fact for paragraph 10 demondrate the severity of the beating and
kicking of Hase Ici} which resulted in violence to his person. The Trid Chamber finds
beyond reasonable doubt that the beating and kicking by the accused and a group of Serbs
from outsde the camp condiitutes crud trestment and that the accused intended to inflict such
auffering.  This besting was committed in the context of the armed conflict and in dose
connection to that conflict. The Trid Chamber, accordingly, finds beyond reasonable doubt
that the accused is guilty as charged in Count 22 of the Indictment.

753 Coutt 23 of the Indictment charges that the accused by his participation in the acts
dleged committed a crime agangt humenity recognized by Artide 5(i) (inhumane acts) and
Article 7, paragraph 1, of the Statute.

7™4.  The content of crimes agangt humanity has dready been discussed.  The Trid
Chamber finds beyond reasonable doubt thet the severe beating and kicking of Hase Ici}
conditutes an inhumane act and is a crime againg humanity committed during an armed
conflict as pat of a widespread or sysemdic dtack on a civilian population and that the
accused intended for discriminatory reasons to inflict severe damege to the victim's physicd
integrity and human dignity. Accordingly, the Trid Chamber finds beyond reasonable doubt
that the accused is guilty as charged in Count 23.

G Paragraph 11

7%.  This paragraph of the Indictment is concerned with the dleged killing of four persons
in Kozarac when people were marched in columns to assembly points for transfer to camps.
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It is aleged that by his participation in these acts the accused committed the offences charged
in Counts 24, 25 and 26 or, dternatively, in Counts 27 and 28 of the Indictment.

76. Counts 24 and 27 of the Indictment charge a grave breach recognized by Article 2 of
the Statute which, for the reasons dated above, the Trid Chamber, by a mgority, finds to be
ingpplicable. It follows that the Trid Chamber finds the accused not quilty as charged in
Count 24 and Count 27 because the Prosecution has faled to prove beyond reasonable doubt
that the victims were protected persons, which is an eement of the offences.

77, Counts 25 and 26 chage that the accused by his participation in the acts dleged
committed a violation of the laws or customs of war recognized by Article 3 and Article 7,
paragreph 1, of the Statute and Common Article 3(1)(@) (murder) of the Geneva Conventions
and a crime agang humanity recognized by Article 5(@) (murder) and Article 7, paragraph 1,
of the Staiute respectively. In conddering the testimony of the three principd witnesses,
Sdko Karaba{i}, Ferid Muj~i} and Sulejman Be{i}, ad in rdecting Sulgmen Be{i}’s
evidence when it is reviewed dongsde that of Sdko Karaba{i} and Ferid Muj~i}, this Trid
Chamber is not satisfied beyond ressonable doubt that the four persons named were
murdered. The Trid Chamber, accordingly, finds the accused not guilty as charged in Counts
25 and 26.

78, Count 28 charges, dternativey, tha the accused by his paticipaion in the acts dleged
committed a crime againg humanity recognized by Artice 5(i) (inhumane acts) and Article 7,
paagraph 1, of the Statute. Although this Trid Chamber is convinced of the accused's
patidpaion in the cdling-out of the people from the column passing down Maf{ada Tita
Sregt in the vidnity of the kiosk, such paticipaion per se in the Trid Chamber’'s view,
cannot patently congtitute an inhumane act within the meaning of Article 5 of the Statute.  The
Trid Chamber, accordingly, finds the accused not guilty as charged in Count 28

H. Paragraph 12

70. This paragraph of the Indictment is concerned with incidents involving the caling-out
of resdents from their houses and the separating of men from women and children in the
villages of Jeski}i and Svd in op{tina Prijedor, assaults upon the men in Jeski}i, the killing of
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some of them and the teking of others to an unknown location. It is dleged that by his
paticipation in these acts the accused committed the offences charged in Counts 29 to 34 of
the Indictment.

760. Counts 29 and 32 of the Indictment charge grave bresches recognized by Article 2 of
the Statute which, for the reasons dated above, the Trid Chamber, by a mgority, finds to be
ingoplicable. It follows that the Trid Chamber finds the accused not guilty as charged in
Count 29 and Count 32 because the Prosecution has faled to prove beyond reasonable doubt

that the victims were protected persons, which is an eement of the offence.

761  Counts 30 and 31 of the Indictment charge that the accused by his participaion in the
acts dleged committed, in the case of Count 30, a violation of the laws or customs of war
recognized by Article 3 and Article 7, paragraph 1, of the Statute and Common Article 3(1)(a)
(murder) of the Geneva Conventions and, in the case of Count 31, a crime againgt humanity
recognized by Article 5(@) (murder) and Article 7, paragraph 1, of the Statute. As earlier
discussed, the Trid Chamber finds the accused not guilty as charged on Count 30 and Count
31 because the requidte eements for these offences have not been esablished beyond
reasonable doulbt.

762 Count 33 of the Indictment charges that the accused by his paticipation in the acts
dleged committed a violation of the laws or cusoms of war recognized by Artice 3 and
Article 7, paragraph 1, of the Statute and Common Article 3(1)(a) (crue trestment) of the

Geneva Conventions.

763. Common Artide 3(1) of the Geneva Conventions provides the basis for the incluson
of crud treatment under Article 3 of the Staiute and has been discussed above. The Trid
Chamber finds beyond reasonable doubt that the beeting which Beido Bdi}, [efik Bali},
Ismet Jaski} and Salko Jaski}, who are Mudims, each suffered in the village of Jaski}i,
followed then by their forcible removd from ther families and homes to a location then
unknown to them were acts committed in the context of an amed conflict and in close
connection to that conflict and that they resulted in violence to their persons The Trid
Chamber finds beyond reasonable doubt that the beating and forced remova conditutes crud
treetment and that the accused intended to inflict such suffering. The Trid Chamber dso
finds beyond reasonable doubt that the four were taking no active part in the hodilities The
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Trid Chamber, accordingly, finds beyond ressonable doubt that the accused is quilty as
charged in Count 33 of the Indictment in respect of each of these four victims.

74 Count 34 of the Indictment charges that the accused by his participation in the acts
dleged committed a crime agang humanity recognized by Artide 5(i) (inhumane acts) and
Article 7, paragraph 1, of the Statute.  The Trid Chamber finds beyond reasonable doubt thet
the beatings and forcible removads earlier referred to of Beido Bdi}, [efik Bali}, lsmet Jaski}
and Salko Jaski}, who are Mudims, conditute inhumane acts and are crimes agang humanity
committed during an amed conflict as part of a widespread or systematic attack on a civilian
population and that the accused intended thereby for discriminatory reasons to inflict severe
damage to the physcd integrity and human dignity of these four victims. The Trid Chamber,
accordingly finds beyond reasonable doubt that the accused is quilty as charged in Count 34
of the Indictment in respect of each of those four victims.

766, Counts 33 and 34 of the Indictment, in the case of llijas Elkesovi} and Nijas
Elkasovi}, who are Mudims, dso charge as mentioned above and the Trid Chamber is
satisfied beyond reasonable doubt that they were cdled out, separated from women and
children and taken out of the village. However, in the adsence of any evidence of their being
beaten or otherwise midreated, the Trid Chamber finds the accused not guilty as charged in
Count 33 and Count 34 in respect of each of these two persons. In the case of Meho Kenjar
and Adam Jekupovi}, in respect of whom the accused is dso charged under two counts, in the
absence of any evidence regarding them, the Trid Chamber finds the accused not guilty as
charged in Count 33 and Count 34 in respect of each of these two persons. In the case of
unnamed mae resdents of Sivci, the Trid Chamber is stisfied beyond reasonable doubt that
many of them, including the witness Sekib Sivec, were cdled out, separated from the women
and children, besten and taken out of that village. However, it is not charged thet they were
besten or otherwise mistreated and what is charged does not of itsdf conditute offences under
Counts 33 or 34 and, accordingly, the Trid Chamber finds the accused not guilty as charged
in Caunt 33 and Count 34 in respect of those unnamed mde resdents of Svd, incduding
Sa&kib Sivec.
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VIIl. JUDGMENT

FOR THE FOREGOING REASONS, having consdered dl of the evidence and the arguments,
THE TRIAL CHAMBER finds as follows:

D By amgority, Judge McDonad dissenting,

Decides that the charges brought under Article 2 of the Statute of the International Tribuna were,
in the present case, ingpplicable a the time in op{tina Prijedor because it has not been proved that
the victims were protected persons, which is an dement of those offences charged, and therefore
finds the accused, Dufko Tadi}, not guilty on counts 5, 8, 9, 12, 15, 18, 21, 24 and the dterndive
charge under count 27, counts 29 and 32;

) Unanimoudy finds on the remaining charges as follows:

Count 1: Guilty
Count 6: Not guilty
Count 7 Not guilty

Count 10: Guilty
Count 11: Guilty
Count 13: Guilty
Count 14: Guilty
Count 16: Guilty
Count 17: Guilty
Count 19: Not guilty
Count 20: Nat guilty
Count 22: Guilty
Count 23: Guilty
Count 25: Not guilty
Count 26 and the dternative charge under count 28: Noat guilty
Count 30: Not guilty
Count 31: Not guilty
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Count 33: Guilty in respect of Beido Bali}, Sefik Bdi}, 1smet Jaski} and
Sako Jaski}, Not Guilty asto llijas Elkasovi}, Nijas Elkasovi},

Meho Kenjar and Adam Jekupovi}.

Count 34: Guilty in respect of Beido Bali}, Sefik Bdi}, 1smet Jaski} and
Sdko Jaski}, Not Guilty asto llijas Elkasovi}, Nijas Elkasovi},

Meho Kenjar and Adam Jekupovi}.

Donein English and French, the English text being authoritetive.

Gabridle Kirk McDondd
Presiding

Ninian Stephen La Chand Vohrah

Judge McDonad appends a Separate and Dissenting Opinion to this Opinion and Judgment.

Dated this seventh day of May 1997
The Hague
The Netherlands

[Sedl of the Tribundl]
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with the exception of the determ nation that Article 2 of the
Statute is inapplicable to the charges agai nst the accused. |
find that at all tinmes relevant to the Indictment, the armed
conflict in opstina Prijedor was international in character and
that the victinms of the accused were persons protected by the
Geneva Convention Relative to the Protection of Civilian Persons
in Time of War ("Geneva Convention IV'). Thus, | consider that
the Trial Chanmber should apply the grave breaches reginme to the
of fences charged in the Indi ctment under Article 2 of the
Statute.
The majority opinion correctly concludes that those alleged to
have been victims of the accused in this case were in the hands
of a party to the conflict or occupying power. However, for the
reasons stated hereafter, | disagree with the majority's finding
that the Prosecution has failed to prove that the victins were
not nationals of the party or occupying power in whose hands
they were. The mpjority characterizes the issue before the Trial
Chanber as
whet her, after 19 May 1992, the Federal Republic of Yugoslavia
(Serbia and Montenegro), by its withdrawal fromthe territory of the
Republic of Bosnia and Herzegovina, and notwi thstanding its
continui ng support for the VRS, had sufficiently distanced itself
fromthe VRS that those forces could not be regarded as de facto
organs or agents of the VJ and hence of the Federal Republic of
Yugosl avi a (Serbi a and Mont enegro).

In considering this question, the majority defines the test as
requi ring dependency on one side and "such a rel ationship of
control on the other that, on the facts of the instant case, the
acts of the VRS, including its occupation of opstina Prijedor,
can be inmputed to the Governnent of the Federal Republic of
Yugosl avi a (Serbia and Montenegro)". The majority finds the
Judgment of the International Court of Justice ("I.C. J.") in the
Case Concerning Mlitary and Paranmilitary Activities in and
Agai nst Ni caragua, Nicaragua v United States (Merits)
("Nicaragua") to be instructive and states that it is applying
"the essence of the test". The standard crafted by the mgjority,
however, departs from Nicaragua, and it provides that "it is
neither necessary nor sufficient nerely to show that the VRS was
dependent, even conpletely dependent, on the VJ and the Federa
Republ i ¢ of Yugosl avia (Serbia and Montenegro) for the
necessities of war. It nust be shown that the VJ and the Federa
Republ i c of Yugoslavia (Serbia and Montenegro) exercised the
potential for control", which the majority construes to be
"effective control". Although the ngjority acknow edges t hat
Ni caragua established a "particularly high threshold test”, the
standard the majority has created is even nore denmandi ng. The
exercise of this effective control is required after 19 My
1992, according to the majority, to establish that the VRS was
an agent or organ of the Federal Republic of Yugoslavia (Serbia
and Mont enegro).
I conclude in Section | of this Opinion that the evidence
presented to the Trial Chanber supports a finding of effective
control of the VRS by the Federal Republic of Yugoslavia (Serbia
and Montenegro) in opstina Prijedor at all tinmes relevant to the
charges in the Indictnent. However, as | discuss in Section Il
the appropriate test of agency from N caragua is one of
' dependency and control' and a show ng of effective control is
not required.
| . THE FEDERAL REPUBLI C OF YUGOSLAVI A ( SERBI A AND MONTENEGRO)

EFFECTI VELY CONTROLLED VRS
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The JNA's direct involverment in the arned conflict at various
| ocations in Bosnia and Herzegovi na including opstina Prijedor
on behal f of the Federal Republic of Yugoslavia (Serbia and
Mont enegro) prior to 19 May 1992 rendered the conflict
international at least in that opstina. Internationa
humani tarian | aw applicable to conflicts of an internationa
character continues to apply until a general conclusion of peace
is reached. The mpjority agrees that "fromthe begi nning of 1992
until 19 May 1992, a state of international armed conflict
existed in at |least part of the territory of Bosnia and
Her zegovi na". After that date, the mpjority states that
SwChile the forces of the VJ continued to be involved in the

conflict . . . , the character of the relationship between the VJ
and the Bosnian Serb forces fromthat date, and hence the nature of
the conflict in the areas with which this case is concerned, is

di scussed in the consideration of Article 2 of the Statute

In the discussion referred to, the nmajority concludes that only if
ef fective command and control of the VRS forces continued after 19
May through the times relevant to the charges in the Indictnent in
opstina Prijedor would the victins be protected persons. While the
maj ority nmakes no clear finding regarding the character of the
conflict after 19 May 1992, this statenent inplicitly establishes a
requi rement of effective command and control of the VRS in opstina
Prijedor by the Federal Republic of Yugoslavia (Serbia and

Mont enegro) or VJ for a finding that the conflict was international.
This standard is not required by the Appeal s Chanmber Deci sion, which
hol ds that the conflict in Bosnia and Herzegovi na was rendered
international by the involvenent of the JNA and that a conflict can
becone internationalized by external support. A review of the
background of the division of the JNA and the re-designation of the
armed forces in Bosnia and Herzegovina in response to the 15 May
1992 Security Council resolution 752, demanding that the JNA cease
all interference in Bosnia and Herzegovi na, denpnstrates that the
victinms of the offences charged in the Indictnment are protected
persons.

The purported withdrawal of the JNA from Bosnia and Herzegovi na
took place on 19 May 1992, on which date the VRS was created
However, the wi thdrawal was not imedi ately successful as
several Serbian Serbs remained in the mlitary organisation of
Bosni a and Herzegovina until at |east early June 1992. Those
remai ni ng i ncluded many officers, conmi ssioned and
non- conm ssi oned, who were not of Bosnian extraction, and the
Federal Republic of Yugoslavia (Serbia and Montenegro) continued
to pay all salaries and pensions of the VRS
The evidence proves that the creation of the VRS was a | ega
fiction. The only changes nade after the 15 May 1992 Security
Council resolution were the transfer of troops, the
establishnent of a Main Staff of the VRS, a change in the nane
of the mlitary organisation and individual units, and a change
in the insignia. There renmined the sane weapons, the sane
equi pnment, the sane officers, the same commuanders, |argely the
same troops, the same logistics centres, the same suppliers, the
same infrastructure, the same source of paynments, the sane goals
and m ssion, the same tactics, and the same operations.
I mportantly, the objective remanined the sanme: to create an
ethnically pure Serb State by uniting Serbs in Bosnia and
Her zegovi na and extending that State fromthe Federal Republic
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of Yugoslavia (Serbia and Montenegro) to the Croatian Krajina

al ong the inportant |ogistics and supply line that went through
opstina Prijedor, thereby necessitating the expul sion of the
non- Serb popul ati on of the opstina

Al t hough there is little evidence that the VRS was formally
under the command of Bel grade after 19 May 1992, the VRS clearly
continued to operate as an integrated and instrunmental part of
the Serbian war effort. This finding is supported by evidence
that every VRS unit had been a unit in the JNA the comand and
staffs remaining virtually the sane after the re-designation
The VRS Main Staff, the nmenbers of which had all been generals
in the JNA and many of whom were appointed to their positions by
the JNA General Staff, maintained direct conmunications with the
VJ CGeneral Staff via a comunications |ink from Bel grade

Col onel Sel ak, commander of the |ogistics platoon that provided
| ogi stical support to units in the Banja Luka area (both before
and after 19 May 1992), stated: "Sone officers had been given
direct Stel ephoneC |ines, Belgrade/Pale. There was a |link there
and it was used in everyday conmunication because there was a
need for direct comunicati on between the Chief of Staff of the
Arny of Republika Srpska with the Army of Yugoslavia." Moreover,
the VRS continued to receive supplies fromthe sanme suppliers in
t he Federal Republic of Yugoslavia (Serbia and Montenegro) who
had contracted with the JNA although the requests after 19 My
1992 went through the Chief of Staff of the VRS who then sent
them onto Bel grade. The ties between the mlitary in Bosnia and
Her zegovi na and the SDS political party, which advocated a
Greater Serbia, simlarly remai ned unchanged after the

re-desi gnati on.

In addition, the evidence establishes that the VRS, in
continuing the JNA operation to take over opstina Prijedor,
executed the mlitary operation for the benefit of the Federal
Republ i ¢ of Yugoslavia (Serbia and Mont enegro).

Li eut enant - General Talic, whose actions the mpjority presuned
were those of a "disciplined general officer" acting in
accordance with orders of his superiors, was responsible for
carrying out the JNA plan before 19 May 1992. When the Federa
Republ i ¢ of Yugoslavia (Serbia and Montenegro) purported to
withdraw, it is only reasonable to expect that this disciplined
mlitary officer would carry out his orders as they had been
given to himby the very State which continued to pay his
salary. Certainly there is no requirenent for direct evidence
that these specific orders were reiterated by Bel grade sone
three days after the "withdrawal", when the bl ockade of Kozarac
began and ot her operations prelimnary to the attack took place.
That the attack on Kozarac was part of a pre-arranged nmilitary
operation is confirmed by the testi nony of w tness Kemal Susic
that the accused told himin md-My, prior to the

re-desi gnati on of the JNA, that "Kozarac will be shelled"

Around this same tinme, Sinop M skovic, President of the SDS, said
to himin reference to ongoi ng negotiations for peace: "Kemal,
what you are doing SisC of no use, nothing can save Kozarac."
Thus, in carrying out the attack on Kozarac and nore generally
in opstina Prijedor after the re-designation, the VRS was acting
on behal f of the Federal Republic of Yugoslavia (Serbia and

Mont enegr 0) .

Al'l of this, including the evidence referred to by the mpjority,
makes obvi ous that the re-designation was notivated only by the
desire of the Federal Republic of Yugoslavia (Serbia and

Mont enegro) to avoid offending the international comunity by
violating the Security Council resolution ordering the JNA to
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cease involvenment in Bosnia and Herzegovina. The mpjority
recogni zes this, but reaches an opposite result:
It is of course possible, on or in spite of the evidence

to view the acts of the JNA and the Governnent of the Federa
Republ i ¢ of Yugoslavia (Serbia and Montenegro) on or about 19 My
1992 as nothing nore than a cynical and intentional creation of the
obj ective factors necessary to distance thenselves fromdirect |ega
responsibility for the acts of the arnmed forces of the Republika
Srpska, while doing everything to ensure that the naterial factors
necessary to ensure the successful continuation of the arnmed
conflict to achieve the sane mlitary and political goals were kept
in place. Even if the legal effect of creating such objective
factors, which caused no small amunt of difficulty to the JNA and
the Governnment of the Federal Republic of Yugoslavia (Serbia and
Mont enegro), could be vitiated by reason of sonme fraudul ent
intention, which this Trial Chanber doubts, that is not the only nor
the nost reasonabl e concl usi on open on the evidence presented.

To the contrary, the actions of the Federal Republic of Yugoslavia
(Serbia and Montenegro) were indeed cal cul ated to make a show ng of
conpliance while assuring that the mlitary operations it began were
successfully continued. Rather than being cynical, it would perhaps
be naive not to recognize that the creation of the VRS, which
coincided with the announced wi thdrawal by the JNA, was in fact

not hing nore than a ruse. Certainly the purported w thdrawal was not
voluntary. Formally established in January 1992, Republika Srpska
had no army until the JNA division and re-designation, and had no
need of one, for the Federal Republic of Yugoslavia (Serbia and

Mont enegro) was conducting the mlitary operations necessary for the
establishment of a Greater Serbia. Only after the Security Counci
demanded that the Federal Republic of Yugoslavia (Serbia and

Mont enegro) cease all interference in Bosnia and Herzegovi na, was
the VRS created. However, this was nothing nore than a shift of
mlitary power and was well worth the 'difficulty', as the mgjority
characterizes it. Indeed, these actions were taken as a necessary
response to the Security Council's resol ution.

The Security Council recognized the non-conpliance of the
Federal Republic of Yugoslavia (Serbia and Montenegro) in
resolution 757 of 30 May 1992 when it stated that it "depl ored"
that the followi ng demands of resolution 752 (1992) had not been
complied with as of 30 May 1992:
that all forms of interference from outside Bosnia and

cease i medi ately, that Bosnia and Herzegovi na's nei ghbors take
swift action to end all interference and respect the territoria
integrity of Bosnia and Herzegovina, that action be taken as regards
units of the Yugoslav People's Army (JNA) in Bosnia and Herzegovi na
i ncl udi ng the di sbanding and di sarm ng with weapons pl aced under
effective international nonitoring of any units that are neither

wi t hdrawn nor placed under the authority of the Governnent of Bosnia
and Herzegovi na .

In this resolution, the Security Council also "condemSedC t he
failure of the authorities of the Federal Republic of Yugoslavia
(Serbia and Montenegro), including the Yugoslav People's Arny (JNA)
to take effective nmeasures to fulfil the requirenments of resolution
752 (1992)". As this resolution reveals, despite the purported JNA
wi t hdrawal from Bosnia and Herzegovina on 19 May 1992, active

el ements of what had been the JNA and was now re-christened as the
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VJ operated in tandemwith the VRS in Bosnia and Herzegovina. In
particular, VJ air crew and aircraft renmained in Bosnia and

Her zegovina after the purported May wi t hdrawal and worked with the
VRS t hr oughout 1992 and 1993. This and ot her evidence received at
trial proves that there was no material change in the arned forces
in opstina Prijedor, and the conflict remained international after
19 May 1992, with the Federal Republic of Yugoslavia (Serbia and
Mont enegro) exercising effective control of the operations of the
VRS in opstina Prijedor.

The majority's reference to the linmted direct evidence
regarding the daily control of VRS commander General Ratko
Madic by the VJ Main Staff in Bel grade does not affect this
determ nation. It is enough that General M adic, who had been a
commander in the JNA, continued to carry out his orders which
were issued by the Federal Republic of Yugoslavia (Serbia and
Mont enegro) before 19 May 1992, considering the evidence that
establishes that there was direct conmunication between his
of fi ce and Bel grade.
Nor can | agree with the mgjority's conclusion that the Federa
Republ i c of Yugoslavia (Serbia and Montenegro) and the VRS were
allies, and thus, there was no effective control. They can be
considered allied to the extent that they were united in
al l egi ance to the Federal Republic of Yugoslavia (Serbia and
Mont enegro), but this supports, rather than vitiates, the status
of the VRS as an agent.
Mor eover, the Federal Republic of Yugoslavia (Serbia and
Mont enegro) essentially depleted its own arny to establish the
VRS to carry out effectively the war effort in Bosnia and
Her zegovi na wi thout significant overt involvenent of the Federa
Republ i c of Yugoslavia (Serbia and Montenegro). This adjustnment
enabl ed the Federal Republic of Yugoslavia (Serbia and
Mont enegro) to achieve its military objective and at the same
time feign conpliance with the Security Council resolution. Yet
the Security Council was not misled and it inmposed a series of
econom ¢ sanctions agai nst the Federal Republic of Yugoslavia
(Serbia and Montenegro) for non-conpliance which remained in
place at all tinmes relevant to the Indictnment.
The continuity between the JNA and the VRS particularly as it
relates to the nmilitary operations in the opstina Prijedor area
the presence of significant nunbers of non-Bosnian fornmer JNA
officers in the VRS, the continued paynent of salaries and
pensi ons by Bel grade, the close proximty in tine between the
attack on Prijedor town and the attacks on Kozarac, Jaskici and
Sivci and the establishment of canps, and the relationship
between the VRS and the VJ forces, taken together, establish
that the change was in nanme only. Thus, if effective control is
the degree of proof required to establish agency under
Ni caragua, | conclude that this standard has been net.
Therefore, the victinms of the accused were in the hands of a
party to which they were not nationals and Article 2 of the
Statute is applicable to the offences in the Indictnent.
I'l. EFFECTI VE CONTROL: AN | MPROPER STANDARD FOR

AGENCY DETERM NATION I N THI' S CASE

Despite this conclusion, | find that the majority's requirenment
of effective control for meking a deternination of agency is
founded on a m sreading of the findings in Nicaragua and a
nm sapplication of those findings to the facts of the case before
the Trial Chanber. | would conclude that the effective contro
standard was never intended to describe the degree of proof
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necessary for a determ nation of agency founded on dependency
and control as articulated in paragraph 109 of Ni caragua.
However, if Nicaragua did set the standard of proof required for
agency as that of effective control, that finding should be
limted to the specific facts of that case and is not applicable
to the issues presented to the Trial Chanber.

In considering whether the victins of the accused were protected
persons at the times relevant to the Indictnment, the majority
states that, upon re-designation of the JNA in Bosnia and

Her zegovi na as the VRS, the key question was whet her

the requisite degree of conmand and control by the VJ, and hence

Federal Republic of Yugoslavia (Serbia and Montenegro), over the VRS
is established for the purposes of inmputing the acts of those forces
operating in opstina Prijedor or the VRS as a whole to the Federa
Republic of Yugoslavia (Serbia and Montenegro), Ssuch thatC those
persons can still be said to be in the hands of a party to the
conflict of which they are not nationals within the neaning of
Article 4 of Geneva Convention IV .

The majority indicates that this deternmination may be nade on the
foll owi ng basi s:

as a rule of customary international |aw, the acts of persons,
groups, or organisations may be inputed to a State where they act as
de facto organs or agents of that State. One nay speak of
imputability as "the result of the intellectual operation necessary
to bridge the gap between the delinquency of the organ or official,
and the attribution of breach and liability to the State". SCitation
omtted. C

The majority then turns to the N caragua case for guidance in
deternmi ni ng whether the Bosnian Serb forces, in the hands of whom
the victinms of the accused were, acted as agents of a party other
than the Republic of Bosnia and Herzegovina on or after 19 May 1992.

In Nicaragua, the International Court of Justice framed the
i ssue as being
whet her or not the relationship of the contras to the United

Governnent was so much one of dependence on the one side and contro
on the other that it would be right to equate the contras, for |ega
purposes, with an organ of the Untied States Governnent, or as
acting on behalf of that Governnent.

Recogni zing that the ultinmate question in the case before the Tria
Chanmber is whether the acts of the VRS can be equated, for |ega

pur poses, with the Governnent of the Federal Republic of Yugoslavia
(Serbia and Montenegro) by reason of its status as a de facto organ
or agent of that Government, the mpjority finds that Nicaragua
mandat es dependency on the one side and control of the Federa
Republ i c of Yugoslavia (Serbia and Montenegro) over the VRS on the
other for a show ng of agency. In support of this conclusion, the
majority also cites paragraph 115 of Nicaragua, which states that in
order for the participation of the United States in "funding,
organi zi ng, training, supplying and equi ppi ng" the contras "to give
rise to legal responsibility of the United States, it would in
principle have to be proved that that State had effective control of
the nmilitary or paranmilitary operations in the course of which the
all eged violations were commtted". The mpjority concludes that the
appropriate test is whether, even if there was great dependency, it
was al so shown that "the VJ and the Federal Republic of Yugoslavia
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(Serbia and Montenegro) exercised the potential for control inherent
in that relationship of dependency or that the VRS had ot herw se

pl aced itself under the control of the Federal Republic of

Yugosl avi a (Serbi a and Mont enegro)".

The majority acknow edges sone of the very different factua
circunst ances here fromthose in Nicaragua, including first,
that the VRS was an occupying force rather than an raiding arny.
The second point noted by the nmajority-that the VRS was birthed
fromthe ranks of the JNA deserves significant attention
Whereas in Nicaragua
the Court considered whether the contra forces had, over tine,
fallen into such a sufficient state of dependency and contro
vis-a-vis the Untied States that the acts of one could be inputed to
anot her, the question for this Trial Chanber is whether, after 19
May 1992, the Federal Republic of Yugoslavia (Serbia and
Mbnt enegr o),

had "sufficiently distanced itself fromthe VRS'. However, it

appears that the majority ultimately finds these differences to be
of no consequence in determning the appropriate test for a finding
of agency, and applies the effective control standard enployed in

Ni caragua. By failing to consider the context in which the Nicaragua
test of agency was determ ned, the majority erroneously inports the
requi renent of effective control to an agency determn nation.

The majority also inports a test of effective control to

determ ne when particular victinms can be considered protected

persons. | disagree with this approach. Wiile it is correct that

the I aw of belligerent occupation comes into effect only upon
the establishnent of effective control of territory, this is not
deci si ve of whether and when a person is protected by Geneva

Convention IV. Article 4 of this Convention defines protected

persons in terns which include those who are living in occupied

territory, but does not so restrict them It is well established
that the Convention as a whole cones into effect upon the
comrencement of hostilities and, therefore, a civilian could be

a protected person if he or she lives in an area which has been

i nvaded by foreign forces, even where those forces have not yet

established effective control. Thus, it would be a grave breach

of the Convention for such forces, for exanple, to detain that
civilian and summarily execute him Illustrative in this regard
is the commentary to Article 6 of Geneva Convention |V, which

st at es:

The rel ations between the civilian population of a territory and
troops advancing into that territory, whether fighting or not, are
governed by the present Convention. There is no internedi ate period
bet ween what night be terned the invasion phase and the inauguration
of a stable regime of occupation. . . The convention is quite
definite on this point: all persons who find thenmselves in the hands
of a Party to the conflict or an Occupyi ng Power of which they are
not nationals are protected persons. No |oophole is left.

As previously discussed, the majority seenmingly would al so
require that a foreign power have effective control of an area
for the conflict to be rendered international. By inmporting the
standard of effective control which was designed to determ ne
State inputability in Nicaragua to determ ne both whether a
victimis a protected person and for the purpose of
characterising the nature of an armed conflict, the majority has
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expanded the reach of the holding of Nicaragua in a way that is
i nconpatible with international humanitarian | aw.
A. Nicaragua Establishes Two Distinct Tests for Attributability

As a careful review of the |I.C J.'s decision in Nicaragua
reveal s, the requirenment of effective control was not nentioned
until after the I.C J. determ ned that there was no agency
rel ationship, indicating that the showi ng of effective control
is a separate and distinct basis for determining State
responsi bility for the conduct of others.
Prior to declaring in paragraph 109 of N caragua the test relied
upon here by the mpjority, the I.C J. noted, in relevant part,
t hat
the Court is not satisfied that all the operations |aunched by

contra force, at every stage of the conflict, reflected strategy and
tactics wholly devised by the United States

Despite the large quantity of docunentary evidence and testinony
which it has exam ned, the Court has not been able to satisfy itself
that the respondent State "created" the contra force in N caragua

Nor does the evidence warrant a finding that the United States
gave "direct and critical conbat support”, at least if that form of
words is taken to nmean that this support was tantanount to direct
intervention by the United States conmbat forces, or that all contra
operations reflected strategy and tactics wholly devised by the
United States.

The court then states, in paragraph 109

What the Court has to determine at this point is whether or not the
rel ationship of the contras to the United States Government was so
much one of dependence on the one side and control on the other that
it would be right to equate the contras, for |egal purposes, with an
organ of the United States Government, or as acting on behal f of
that Government.

I n paragraph 110, the I.C. J. concludes that there was not conplete
dependence by the contras, after the initial years, on United States
aid and that there was insufficient evidence to reach a finding "on
the extent to which the United States nade use of the potential for
control inherent in that dependence". It found that it could not
equate the contra force with the United States for |egal purposes,
inmplicitly concluding that the contras were not agents of the United
States. Inportantly, the court found that this determ nation did not
end the question of the responsibility of the United States.

The 1.C.J. thereafter notes that the United States could al so be
liable for its assistance to the contras, seem ngly where there
is no finding of agency, with "StChe question of the degree of
control of the contras by the United States Governnent Sbei ngC
rel evant to the claimof N caragua attributing responsibility to
the United States for activities of the contras whereby the
United States has, it is alleged, violated an obligation of
international law not to kill, wound or kidnap citizens of
Ni caragua". The court there finds that the forns of
participation by the United States including even the genera
control of the contra force would not nean, wi thout further
evidence, that the United States "directed or enforced the
perpetration" of the unlawful acts, and concludes that for the
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United States to be legally responsible, "it would in principle
have to be proved that that State had effective control of the
mlitary or param litary operations in the course of which the
al | eged violations were conmtted"

The separate opinion of Judge Ago, also cited by the majority,
explains lucidly the concept that a State can be found legally
responsi bl e even where there is no finding of agency. He states:

STChe negative answer returned by the Court to the Applicant's
suggestion that the m sdeeds committed by sonme nenbers of the contra
forces should be considered as acts inputable to the United States
of America is likewise in conformity with the provisions of the
International Law Commission's draft. It would indeed be
i nconsistent with the principles governing the question to regard
menbers of the contra forces as persons or groups acting in the nane
and on behalf of the United States of Anerica. Only in cases where
certain menbers of those forces happened to have been specifically
charged by United States authorities to commt a particular act, or
to carry out a particular task of sonme kind on behalf of the United
States, would it be possible so to regard them Only in such
i nstances does international |aw recognize, as a rare exception to
the rule, that the conduct of persons or groups which are neither
agents nor organs of a State, nor nenbers of its apparatus even in
the broadest acceptation of that term may be held to be acts of
that State. The Judgnent, accordingly, takes a correct view when,
referring in particular to the atrocities, acts of violence or
terrorismand other inhuman actions that N caragua alleges to have
been comitted by the contras against the persons and property of
civilian populations, it holds that the perpetrators of these
nm sdeeds may not be consi dered as having been specifically charged
by United States authorities to commt themunless, in certain
concrete cases, unchallengeable proof to the contrary has been
suppl i ed
Therefore it appears that there are two bases on which the acts of
the VRS could be attributed to the Federal Republic of Yugoslavia
(Serbia and Mont enegro): where the VRS acted as an agent of the
Federal Republic of Yugoslavia (Serbia and Montenegro), which could
be established by a finding of dependency on the one side and
control on the other; or where the VRS was specifically charged by
t he Federal Republic of Yugoslavia (Serbia and Montenegro) to carry
out a particular act on behalf of the Federal Republic of Yugoslavia
(Serbia and Mont enegro) thereby naking the act itself attributable
to the Federal Republic of Yugoslavia (Serbia and Montenegro). In
Ni caragua, the court required a showi ng of effective control for
this latter determ nation

B. Effective Control as a Standard of Proof for Agency Determ nation

However, if the standard of proof required in Nicaragua for a
determ nation of agency was that of effective control, |
conclude that this finding should be limted to the facts of
Ni caragua and that, on our facts, such degree of proof is not
required. Because this conflict was rendered international by
the invol venent of the Federal Republic of Yugoslavia (Serbia
and Montenegro), unlike in Nicaragua where the conflict was
found to be internal as between the contras and the Ni caraguan
governnent, that which would constitute equating the VRS for
| egal purposes with the VJ or the Federal Republic of Yugoslavia
(Serbia and Mont enegro) should be anal ysed differently.
In coming to its ultimate conclusion, the majority opinion fails
to give appropriate weight to the unique circunstances the Tria

7 May 1997



Cese No. IT-94-1-T

297

Chanmber is faced with given its position as an internationa
crimnal tribunal determ ning individual -as opposed to
State-responsibility. This probl emperneates the entire

anal ysis, beginning with the manner in which the issue is
initially framed as one of 'inputability', which the majority
clearly notes relates to 'delinquency' and the "attribution of
breach and liability' to a State. A determ nation of

i mputability was appropriate in Nicaragua, where the noving
party sought to determine fault and liability of a State for the
acts of the contras as against the United States, but is not

sui tabl e here, where the issue of responsibility is solely for
the purpose of identifying the occupying power. This is
recogni zed even by the mpjority, which notes that Nicaragua "was
concerned ultimately with the responsibility of a State for the
breach, inter alia, of rules of international humanitarian | aw,
while the instant case is concerned ultimately with the
responsibility of an individual for the breach of such rules".
The primary issue in N caragua was whether the acts of the
contras could be inputed so as to inpose |legal responsibility
for nonetary damages on the United States. Although the court
ultimately determned that the conflict there was not in all
respects international, the essence of its Judgnent is

i napplicable to the facts of this case, where the rel evant issue
is whether the Federal Republic of Yugoslavia (Serbia and

Mont enegro) "had sufficiently distanced itself fromthe VRS' and
I egal responsibility for nonetary danages against a State is not
in issue.

Further, in Nicaragua, the contras were not United States

nati onals and there was no attenpt or desire to annex Ni caragua
to the United States. Mireover, the contras did not have the
goal of cleansing all non-United States citizens or non-contras
fromthe country. In contrast, Bosnian Serbs |oyal to Republika
Srpska, who conprised the VRS, acted in furtherance of the goa
of the Federal Republic of Yugoslavia (Serbia and Montenegro) to
annex parts of Bosnia and Herzegovina to the Federal Republic of
Yugosl avia (Serbia and Montenegro). Also notable, although not

di spositive, is that in N caragua the actual nationality of the
contras was not in dispute. Here, the Bosnian Serbs active in
the conflict attenpted to withdraw thensel ves from status as
nati onal s of Bosnia and Herzegovina and aligned thenselves with
the Federal Republic of Yugoslavia (Serbia and Mntenegro),
which, in turn, provided to all citizens of the former
Yugosl avi a consul ar protection until the question of nationality
was ultimately settl ed.

The 1. C. J. found further in Ni caragua that, although the size of
the contra force increased dramatically once the United States
began to assist it, the United States did not create the arned
opposition; that the contras were never a part of the regul ar
armed forces of the United States; and that the contras had an
existing structure separate fromthe United States military.
Here, as previously noted, it is undisputed that the VRS was
created by the Federal Republic of Yugoslavia (Serbia and

Mont enegro) and that its conponents were part of the military
organi sation of the Federal Republic of Yugoslavia (Serbia and
Mont enegro) prior to its re-designation.

Simlarly, in Nicaragua it was found that "SiCn light of the
evidence and material available to it, the Court is not
satisfied that all the operations |aunched by the contra force
at every stage of the conflict, reflected strategy and tactics
whol |y devised by the United States". To the contrary, the
attack on Kozarac and its surrounds was undoubtedly based on the
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strategy and tactics devised by the JNA since the attack began,
with the cutting of tel ephone lines and the institution of a

bl ockade, only three days after the purported w thdrawal of the
JNA troops from Bosnia and Herzegovina, and the shelling began a
mere two days thereafter on 24 May. Moreover, the simlarity
between the attacks in this area and others throughout Bosnia
and Herzegovi na | aunched by the JNA supports the conclusion that
the tactics and strategy enployed were indeed devised by the
JNA. This is confirned by the fact that the same commanders and
virtually all of the same officers renained in place after 19
May 1992 despite the alleged change in the nmilitary structure.

It isirrational to believe that all of the operations were

pl anned only after 18 May 1992, given the substantial evidence
showi ng that this operation was wholly planned and arranged by
the JNA, noting especially the testinony that SDS | eaders knew
of the attack well before the re-designation, even though it was
carried out by forces designated as the VRS after 19 May 1992.

G ven these considerations, it becomes obvious that, as the

maj ority recogni zes,

there was little need for the VJ and the Covernnent of the

Republic of Yugoslavia (Serbia and Montenegro) to attenpt to
exerci se any real degree of control over, as distinct from
coordination with, the VRS. So |long as the Republika Srpska and the
VRS remai ned committed to the shared strategic objectives of the
war, and the Main Staffs of the two arm es could coordinate their
activities at the highest levels, it was sufficient for the Federa
Republic of Yugoslavia (Serbia and Montenegro) and the VJ to provide
the VRS with | ogistical supplies and, where necessary, to suppl ement
the Bosni an el enents of the VRS officer corps with non-Bosnian VJ or
former JNA officers, to ensure that this process was continued

Taking this into account, | question why there should be a

requi rement that effective control was in fact exercised when the
Federal Republic of Yugoslavia (Serbia and Montenegro) was assured
that, having transferred officers and enlisted nmen and provided the
mat ériel, thereby depleting its forces, its plan would be executed.
State responsibility for the acts of individuals hinges on such
control and it nust therefore be established, but here that is not
an issue. The occupation of opstina Prijedor could be acconplished
only after the JNA, on behalf of the Federal Republic of Yugoslavia
(Serbia and Montenegro), set it in notion and gave the VRS the
wherew thal to acconplish it. Under such circunstances there was no
need for effective control, however, because the very establishnment
and continued exi stence of the VRS is evidence of such control. The
i napplicability of the Ni caragua standard of effective control is
patent; it was neither designed for these factual circunstances nor
is it an appropriate consideration.

The conmentary to Article 29 of Geneva Convention |V gives
better guidance for the issues the Trial Chanber is considering.
It states:
The decision to limt the responsibility of the State to its

was the subject of criticismat the Diplomatic Conference. Various
del egations pointed out that an Occupyi ng Power m ght have certain
of its decisions carried out by the local authorities, or it m ght
set up a puppet governnent, in order to throw responsibility for
crimes, of which it was the instigator, upon authorities which were
regarded as being independent of it. In order to renpve this
difficulty, it is necessary to disregard all formal criteria. It
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does not nmatter whether the person guilty of treatment contrary to
the Convention is an agent of the Occupying Power or in the service
of the occupied State; what is inmportant is to know where the

deci sion leading to the unlawful act was made, where the intention
was formed and the order given.

In this case, we have exactly the situation with which certain

del egates were concerned, for, in fact, the Federal Republic of
Yugosl avi a (Serbia and Montenegro) established what is essentially a
puppet reginme in the VRS, which was charged with the responsibility
for executing the mlitary operations of the Federal Republic of
Yugosl avia (Serbia and Montenegro) in Bosnia and Herzegovi na. The
Trial Chanber should not inport the N caragua requirenment of

ef fective control but should instead, as this Conentary states,
disregard the formal criteria of the military structure. The key

i ssue here is whether the VRS was indeed dependent on and controlled
by the Federal Republic of Yugoslavia (Serbia and Montenegro). As
not ed above, the evidence is nore than sufficient to make such a

det erm nati on.

In sunmary, the evidence supports a finding beyond reasonabl e
doubt that the VRS acted as an agent of the Federal Republic of
Yugosl avia (Serbia and Montenegro) in regard to the attack and
occupation of opstina Prijedor during the times relevant to the
charges in the Indictment and the victinms are thus protected
persons. The dependency of the VRS on and the exercise of
control by the Federal Republic of Yugoslavia (Serbia and
Mont enegr o) support this finding of agency under either the
majority's standard of effective control or under the nore
general test of dependency and control. However, a close reading
of Nicaragua |eads me to conclude that the effective contro
standard supports a distinct and separate basis for the
attribution of the conduct of non-agents to a State, and that it
is not a necessary elenment for a finding of an agency
rel ati onship. For these reasons, | respectfully submt this
Separate and Di ssenting Opinion.

Done in English and French, the English text being authoritative.

Gabrielle Kirk MDonal d
Presi di ng Judge

Dated this seventh day of My 1997
At The Hague
The Net her | ands

[ Seal of the Tribunal]
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