
1 MAY 2006
DEFENCE COUNSEL – PRE-TRIAL LEGAL AID POLICY
This policy shall be the authoritative version of the modified payment scheme for pre-trial (“2006 Pre-Trial Payment Scheme”), as previously amended on 1 April 2005. In case of any inconsistency between this policy and any previous information disseminated, this policy shall prevail. 
The policy shall apply to all cases in pre-trial.
The revised amounts included in the 2006 Pre-Trial Payment Scheme shall apply as of 1 May 2006 to all cases in pre-trial to which the Defence Counsel Pre-Trial Legal Aid Policy applies, as provided in the Memorandum of Understanding on the Application of Amendments to the Pre-Trial and Trial Legal Aid Policies and in the Proposal to Amend Annex I to the Directive on the Assignment of Defence Counsel, signed on 1 May 2006 by the Registrar of the International Criminal Tribunal for the Former Yugoslavia and the President of the Association of Defence Counsel.
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DEFENCE COUNSEL PAYMENT SCHEME

FOR THE PRE-TRIAL STAGE

A. INTRODUCTION

1. The Pre-Trial Legal Aid Policy is based on a lump sum payment system designed to give Lead Counsel maximum flexibility in the use of resources and to allow Lead Counsel to use the lump sum to hire members of the Defence team as he/she sees fit. The Registrar must, however, approve all members of the Defence team to ensure there is no conflict of interest or other ethical concerns.

2. This Pre-Trial Legal Aid Policy follows a scheme attaching payment to a one of three complexity values in each case: (1) difficult, (2) very difficult, (3) extremely difficult/leadership. Payment to counsel is made accordingly in lump sums attached to the level of complexity. The lump sum is distributed in monthly stipends; monthly stipends do not represent a monthly allotment of hours. The pre-trial stage consists of three phases: Phase One - the Initial Appearance Phase, Phase Two — the Phase in which preliminary motions and a work plan are submitted — and Phase Three — the trial preparation per se.

3. All aspects of representation except for necessary travel and DSA are to be covered by the lump sum. These include, but are not limited to: 

· lead counsel fees

· co-counsel fees 

· interpretation and translation costs (see par. 4)
· legal assistant fees

· investigator fees

· office costs

· administrative expenses
· consultant fees
4. Included in the lump sum are all interpretation costs and costs of translation of documents other than those documents to be adduced as evidence which should be translated by the ICTY’s translation services (CLSS), in accordance with the Registrar’s interpretation and translation policies. Further, not included are interpretation and translation costs incurred pursuant to Article 21(4) under a), b) and f) of the Statute. The Defence team may invoice separately for those costs, up to a maximum of €1000 per month.

5. The Pre-Trial Lump Sums are as follows: 

	Complexity
	Phase One - Initial appearance
	Phase Two
	Phase Three
	Allotment for interpretation and translation
 
	TOTAL

	Level 1
	€1,688
	€40,707
	€94,415
	(€1,000 max. 

per month)
	€136,810 (+ € ..)


	Level 2
	€1,688
	€40,707
	€192,759
	(€1,000 max. 

per month)
	€235,154 (+ € ..)


	Level 3
	€1,688
	€40,707
	€340,432
	€1,000 max.
 per month)
	€382,827 (+ € ..)



The amounts set out in this policy will be adjusted by reference to the movement of the Consumer Price Index (“CPI”) used by the International Civil Service Commission to adjust the Post Adjustment Index of UN Professional staff based in The Hague. Such adjustment will be effective as of 1 January of each year and will be based upon the movement of the CPI index during the twelve month period from November of the preceding year. The adjustment due in 2007 will be effective on 1 January 2007, and will be based on the movement of the CPI from March 2006 to November 2006.

B.  PHASE ONE - INITIAL APPEARANCE

6. Counsel will be assigned to represent an accused for his or her initial appearance. This phase begins with the assignment of counsel and ends one day following the entrance of a plea by the accused. 
7. Counsel will be paid a standard lump sum of €1,688.00 for the initial appearance in addition to a maximum of 10 days DSA during this phase.

Invoicing and Payment

8. Payment of the standard lump sum to assigned counsel will be made upon submission of a pro forma invoice which must be submitted within 60 days following the end of the phase.  The pro forma invoice is signed by counsel. Payment will then be made, in principle within one month of submission of a valid and accurate invoice, directly into the accounts of the respective Defence team members who have been officially assigned by the Registrar. 
Adjustment of the Standard Lump Sum

9. The standard lump sum for Phase One will only be adjusted in the event of compelling factual and legal circumstances or developments in the course of the initial appearance which lead to a substantial increase in the work necessary during Phase One.  A request for an adjustment of the standard lump sum must be submitted to the Registrar in writing within 30 days following the end of the phase and be substantiated by a detailed invoice of hourly activities.
C. PHASE TWO

10. In the event that counsel assigned for the initial appearance continues to represent his/her client beyond the plea, Phase Two will commence the day following the date on which a plea is entered either by or on behalf of the accused. Where a new counsel is assigned following the plea, Phase Two will begin on the day of assignment. Phase Two concludes 90 days from its commencement or upon submission of the Work Plan (see paras 17-21 below) whichever is later. The lump sum for this phase is not contingent on the complexity of the case.  

11. The work to be performed by assigned counsel during this phase includes:

I. The review of the Indictment Supporting Material;
II. The review of material disclosed by the Prosecution pursuant to Rules 66 and 68 (until day 60 following the initial appearance of the Accused);
III. The filing of any preliminary motions as well as the filing of replies to any Prosecution responses; and

IV. The preparation of a Work Plan for the Defence (see paras. 17-21).

Calculation of the Lump Sum

12. The Registrar calculates the Phase Two lump sum on the basis that it requires preparation by one Lead Counsel working three-quarters of all working hours and one support staff working full time. The lump sum is calculated based partly on the monthly salary of a P5 Step VII senior trial attorney (as in the 2006 Defense Counsel Payment Scheme for the Trial Stage), to which an office cost component (40%) has been added, and partly on the monthly salary for support staff, based on a pay rate of 20 Euros per hour at 150 hours per month, in accordance with Annex 1 of the Directive on the Assignment of Counsel. 

13. The Phase Two Pre-Trial Lump Sum is as follows: 



1 counsel* + 40% office costs:

€10,569


1 support staff*:



€  3,000


Total per month: 



€ 13,569




Total three months:
  


€ 40,707


______________________________


*Calculated at 75% of the gross-P5 Step VII salary for counsel and 100% of €3000 for support staff.
The composition of the Phase Two Lump Sum described in this paragraph does not prevent counsel from requesting the assignment of a second counsel for Phase Two nor for the whole duration of the phase or any other given part thereof. Such an assignment shall not, however, result in an increase of the lump sum received by the defence team in Phase Two.
Invoicing and Payment

14. The Phase Two lump sum may be paid in three equal monthly stipends of €13,569. The first two will be paid upon submission by counsel of a pro forma invoice at the end of each month. The last monthly stipend will be paid upon submission of both a pro forma invoice and counsel’s Work Plan for Phase Three of the pre-trial stage (see paras 17- 21).  
15. The pro forma invoice is signed by the Lead Counsel, advising the Registrar how to distribute the stipend between the respective Defence team members. Payments will then be made in principle within one month of submission of a valid and accurate invoice, directly into the accounts of the respective Defence team members who have been officially assigned by the Registrar. 
Adjustment of the standard lump sum

16. The standard lump sum for Phase Two may only be adjusted in the event of compelling factual and legal circumstances or developments in the course of Phase Two which lead to a substantial increase in the work necessary during Phase Two. A request for an adjustment of the standard lump sum must be submitted to the Registrar in writing within 30 days following the end of the phase and be substantiated by a detailed invoice of hourly activities.
D. FROM PHASE TWO TO PHASE THREE

Drafting the Work Plan 

17. The Lead Counsel is required to submit a Work Plan by the end of Phase Two. The plan shall include, inter alia:

· Members of the Defence team assigned or to be assigned to work on the preparation of the case for the defence and their capacity;
· The projected distribution of work among Defence team members;
· The location of the Defence team offices and material (documents);
· A time-line for completion of pre-trial Phase Three;
· Significant actions to be undertaken (including planned motions, number of witness statements to be taken, documents to be gathered and studied, etc.);
· A Defence investigation plan including the number and location of sites to be visited (in general terms) and the estimated time to be spent at each location, specifying where possible the concrete tasks to be undertaken (e.g. to obtain documents, visit the crime scene, identify, interview and prepare (potential) defence witnesses, identify, interview and prepare (potential) expert witnesses etc.);
· The estimated number and names/pseudonyms of Prosecution witnesses to be interviewed and their location;
· The estimated number and names/pseudonyms of Defence witnesses to be interviewed and prepared and their location;
· The work required or estimated to be required to review and analyse the material disclosed by the Prosecutor pursuant to Rules 66 and 68 of the Rules of Procedure and Evidence; 

· A travel plan for counsel and support staff;
 and
· The estimated number of Rule 65ter conferences, status conferences, meetings with the Prosecution, working sessions with the Accused, working sessions with the Defence team of a co-accused if applicable, etc.
18. The Work Plan is solely a judicial management document. Its purpose is to provide the Registrar with objective information related to the planning and preparation of the case for the Defence. It also aims at allowing the Registrar to monitor the preparation of the case for the Defence while at the same time providing a reference for the allocation of resources to Defence teams under paras. 22 and 35-40. As such, the Work Plan will be considered in conjunction with the Progress Reports (see para 34).
19. The Work Plan is a confidential work-product of the Defence team and will be kept confidential within the Registry.
 Under no circumstances will it or any of its contents be shared with the Office of the Prosecutor (OTP).

20. It is the Lead Counsel’s responsibility to prepare a reasonable and meaningful Work Plan without disclosing information subject to the Counsel-Client privilege. 

21. The Registrar shall consider the Work Plan within 30 days of its submission. It must be accepted by the Registrar before any invoice for Phase Three is paid.

Assessing the Complexity Level

22. At the time the Work Plan is submitted, the Defence team shall present the Registrar with a reasoned submission relating to the assignment of a complexity level for the case.  Following the Defence team’s submission, the Registrar will make a determination as to the complexity of the pre-trial stage – Level 1 (difficult), Level 2 (very difficult), or Level 3 (extremely difficult/leadership) – after consulting with the Chamber seized of the case and with the Defence team. The complexity level will be based on, but not limited to, the following factors, which should be reflected in the Work Plan: 

· the position of the accused within the political/military hierarchy

· the number and nature of counts in the indictment

· whether the case raises any novel issues

· whether the case involves multiple municipalities (geographical scope)
· the complexity of legal and factual arguments involved

· the number and type of witnesses and documents involved.
E.  PHASE THREE

23. Phase Three will commence the day after the conclusion of Phase Two and will terminate with the commencement of trial. 

Calculation of the Lump Sum

24. The Registrar calculates the lump sum for Phase Three of the pre-trial stage based on the complexity of the case as determined by the Registrar, i.e. the amount of work reasonably required for the phase rather than on its duration. The lump sum is based partly on the monthly salary of a P5 Step VII senior trial attorney and partly on the monthly salary of a P4 Step VII trial attorney. In addition, the Registrar factors in support staff fees (see paras. 26-28) and “office costs” which have been set at 40% of counsel fees.
25. Phase Three Pre-trial lump sums are the following:

	Complexity
	Lump Sum

	Level 1

(Difficult)
	€ 94,415

	Level 2

(Very Difficult)
	€192,759

	Level 3

(Extremely Difficult / Leadership)
	€340,432


26. The lump sum for a Level 1 Phase Three case is calculated on the basis that it requires preparation by one counsel and two support staff
 working full time for a period of three and a quarter months over and above the Phase Two period to prepare such a case for trial. Funding is provided for a co-counsel to join the team for the last two and a half months of the phase.

27. The lump sum for a Level 2 Phase Three case is calculated on the basis that it requires preparation by one counsel and three support staff
 working full time for a period of six and one-third months over and above the Phase Two period to prepare such a case for trial. Funding is provided for a co-counsel to join the team for the last four months of the phase.

28. The lump sum for a Level 3 Phase Three case is calculated on the basis that it requires preparation by one counsel and five support staff
 working full time for a period of nine and a half months over and above the Phase Two period to prepare such a case for trial. Funding is provided for a co-counsel to join the team for the last five and a half months of the phase.

29. The Breakdown of the calculation of the lump sum in Phase Three is set forth below.  The members of each Defence team and their rates of pay are estimated as to what is deemed reasonable for calculating the lump sum, but should in no way be considered prescriptive.  The Lead Counsel has complete flexibility in how to compose and compensate her/his team: 
	Level
	Defence Team Members
	Monthly pay estimates per member
	Total per month
	Amount of work

in months

	Total Pre-trial Phase Three lump sum

	1
	Lead counsel

Two support staff
	P5 + 40% = €14,093
€3,000 x 2 = €6,000
	€20,093

	3.25
(€65,302)
	€65,302+ €29,113 =

€94,415

	
	Co-counsel
	P4 + 40% = €11,645
	€11,645
	2.5
(€29,113)
	

	2
	Lead counsel

Three support staff
	P5 + 40% = €14,093
€3,000 x 3 = €9,000
	€23,093

	6.33
(€146,179)
	€46,179 +  €46,580=

€192,759

	
	Co-counsel
	P4 + 40% = €11,645
	€11,645
	4
(€46,580)
	


€276,384 + 

	€64,048 =

€340,432

	
	Co-counsel
	P4 + 40% = €11,645
	€11,645
	5.5
(€64,048)
	


Invoicing and Payment

30. Counsel will submit monthly pro forma invoices beginning at the end of the first month of the phase. Payment will be made upon submission of the invoice in monthly stipends and will commence only after the Work Plan, submitted by counsel at the end of Phase Two, is accepted by the Registrar. 

31. Eighty percent (80%) of the Phase Three lump sum will be paid in monthly stipends while the remaining twenty percent (20%) will be paid after acceptance by the Registrar of the Defence team’s End-of-Stage Report (see paras. 41-46) which is unrelated to the matters dealt with in paras. 35-40. The stipend for this phase is calculated by dividing 80% of the lump sum by the estimated number of months in the phase as estimated by the Registrar after consulting Defence Counsel, OTP and Chambers.  Absent a clear estimate of the duration of Phase Three the figures below will be applied for the purpose of distributing the lump sum:
Level 1:  12 Months

Level 2:  15 Months

Level 3:  18 Months 

32. The pro forma invoice is signed by the Lead Counsel, advising the Registrar how to distribute the stipend between the respective Defence team members. Payments will then be made, in principle within one month of submission of a valid and accurate invoice, directly into the accounts of the respective Defence team members who have been officially assigned by the Registrar. 
33. The monthly pro-forma invoices need not detail the work performed. However, Lead Counsel must keep a record of the hours and work performed by the Defence team as the Lead Counsel is required to submit progress reports every four months during Phase Three (see para. 34) and a detailed End-of-Stage report at the end of Phase Three (see paras. 41-46).

Progress Reports 

34. At the end of every four months within Phase Three the Defence team will submit a Progress Report with its pro forma invoice. The Progress Report must summarise the work performed by the Defence team including the progress made based on the items included in the Work Plan. On its own initiative or on request of the Lead Counsel, the Registrar may organise a meeting to discuss a progress report.
Upgrade in the Level of Complexity

35. A Defence team working on a case determined to be of level 1 or 2 may submit a request for a change in the complexity level.  Such a request must be submitted in writing and include a description of a change in the criteria specified in paragraph 22 and the manner in which that change affects the preparation of the defence case.
36. In the event that a request for an upgrade in the complexity level of a case is granted, any additional funds provided pursuant to the upgrade will be disbursed in accordance with paragraph 31.
Adjustment of the Lump Sum
37. The Registrar may increase the lump sum (while maintaining the level of complexity) if the Lead Counsel demonstrates unforeseeable circumstances beyond the control of the Defence, which substantially impact upon the preparation reasonably required by the Defence team. The extended duration of the phase does not itself justify additional allotments; the relevant consideration is the amount of work reasonably required. 

38. In deciding upon a request for an increase of the lump sum based on unforeseeable circumstances, the Registrar shall request and take into account information from the Pre-Trial Judge on the nature of the circumstances and their impact on the preparation of the case for the Defence. Information requested will include whether the circumstances can be attributed fully or in part to the manner in which the Prosecution or the Defence conducted their pre-trial preparation, including their planning and organization.
39. In addition, in specific circumstances such as an accused entering a guilty plea or the withdrawal of counts in the indictment, the Registrar will consider proprio motu whether it is necessary to adjust the lump sum.
 In such circumstances, the lump sum may be decreased only after consultation with the Lead Counsel and with the consent of the Chamber seized of the case.

40. If additional work is required because of the replacement of the Lead Counsel as approved by the Registrar, the newly appointed counsel should not be penalized for this reason.  Such issues will be addressed on a case-by-case basis.
End-of-Stage Report

41. At the end of Phase Three of the pre-trial stage, the Defence team is entitled to receive the portion of the lump sum that was withheld. This will be paid upon acceptance by the Registrar of the Defence team’s End-of-Stage Report. The Lead Counsel must submit the End-of-Stage Report within 60 days of the commencement of the trial. 

42. The End-of-Stage Report must contain a formal accounting of hours covering the pre-trial stage as well as details on the type of work performed by each team member during this period. More specifically, the End-of-Stage Report shall include the following information:

a) For each month, the name of each member of the Defence team and their respective assignment/tasks for the particular month;

b) For each month, the number of hours worked per assignment/task and a detailed description of the work performed by each member of the Defence team;

c) For the total phase, a recapitulation of the total number of hours worked by each member of the Defence team and by category of work; and

d) For the entire pre-trial stage, a recapitulation of the work performed and its output
 with sufficient specificity to allow the Registrar to verify that the work was performed. The Report will include information such as the number and names/pseudonyms of witnesses met and interviewed, amount of research done, filings prepared and filings submitted, and documents reviewed including disclosure and the number of pages of such documents.  

43. In the review of the End-of-Stage Report, the Registrar shall verify that: 

a) All information requested in paragraph 42 is included;
b) The work performed by each Defence team member is sufficiently described to establish that it was  accomplished for the purpose of preparing the case for trial;

c) The work reported by all members of the Defence team member was actually performed, and justifies the payment of the Pre-Trial Lump Sum; and;

d) All legal aid funds were paid to authorized individuals (members of the team or other persons duly assigned by the Registrar), as requested by Lead Counsel. 

44. The Registrar may request the Lead Counsel to provide additional information highlighting specific concerns and questions to be addressed before deciding on the amount to be paid.

45. Based on the End-of-Stage Report and any additional information received from Lead Counsel, the Registrar shall disburse the remainder of the Phase Three lump sum, unless he has reason to believe that irregularities in the work or conduct of the Defence team may have taken place. In such a case, the Registrar shall either: a) consult with the Pre-Trial Judge seized of the case and/or the Association of Defence Counsel practising before the Tribunal; or b) refer the matter to the Disciplinary Panel or the Pre-Trial Judge seized of the case. Only after such consultation or referral and after having given Lead Counsel an opportunity to respond, may the Registrar decide to suspend payment of all or part of the end of phase payment. The Registrar may also, if instructed by the Pre-Trial Judge or a Chamber, deduct any fees associated with the production of a motion which has been declared frivolous or an abuse of process, in accordance with the Rules of Procedure and Evidence 

46. Should the Lead Counsel disagree with the Registrar’s decision not to pay all or part of the Phase Three lump sum or with the amount to be disbursed, Lead Counsel may request a review of the Registrar’s decision in accordance with the procedure set forth in Article 31 of the Directive on the Assignment of Defence Counsel.
Progress Meetings
47. At any time during Phase Three of the pre-trial stage the Lead Counsel or his representative may be invited to attend a meeting to discuss the progress made in the preparation of the Defence case.
F.  FINAL PROVISIONS
48. The Registrar may, at any time during the proceedings, request information and perform checks into the work performed by any or all members of the Defence team. Defence Counsel shall, for this purpose, retain all Defence files for a period of, at least, five years after the end of the proceedings.

� See supra paras. 3 and 4.


� The amount does not include DSA and Travel which are to be covered separately in accordance with the applicable Registry policies.


� Id.


� Id.


� Remuneration of Travel and DSA will be in accordance with the applicable Registry practice and policies. 


� Access to the Work Plan will be limited to staff of the Registry’s Office of Legal Aid and Detention Matters and the Deputy Registrar and Registrar. In case one of these persons finds it necessary to grant access to additional members of the Registry, this can be allowed only after consultation with the Lead Counsel of the Defence team in question and on the authority of the Head of OLAD, the Deputy Registrar or the Registrar.


� This portion of the lump sum is based on a component of two support staff working 150 hours in a month at an hourly pay rate of €20 in accordance with Annex 1 of the Directive on the Assignment of Defence Counsel.


� This portion of the lump sum is based on a component of three support staff working 150 hours in a month at an hourly pay rate of €20 in accordance with Annex 1 of the Directive on the Assignment of Defence Counsel.


� This portion of the lump sum is based on a component of five support staff working 150 hours in a month at an hourly pay rate of €20 in accordance with Annex 1 of the Directive on the Assignment of Defence Counsel.


� The amount of work in months has been based on an agreement between the Association of Defence Counsel and the Registry regarding the total figures, reason for the amounts to be curbed in order to match the total figures agreed upon.


� In the case of a guilty plea early in the process, it may be inappropriate to pay the full lump sum allocated for the pre-trial stage as it may generate a significant windfall for the Defence counsel whose client pleads guilty.


� The output of the work performed will in no way be judged upon the success or failure of the Defence team’s performance.  
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