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I, Guy Delvoie, Judgeof the International Tribunal for the ProsecutidrPersons Responsible
for Serious Violations of International Humanitarihaw Committed in the Territory of the
former Yugoslavia since 1991 (“Tribunal’) am seisd#dhe “Prosecution Motion for Leave to
Amend the Indictment” filed confidentially on 1 Ju011 (“Motion”), and hereby issue my

decision thereon.

. Background and Submissions

1. On 16 April 2004, the Office of the Prosecutor @8ecution”) filed a “Motion for
Confirmation of an Indictment under Seal” beforegel Amin El Mahdi. On 21 May 2004, the
Prosecution filed an addendum to this motion and28 May 2004, it submitted a revised
indictment (“Original Indictment”). On 4 June 2QQ3udge El Mahdi issued a “Decision on
Review of Indictment and Order for Non-disclosueehfirming the Original Indictment (2004

Confirmation Decision”).

2. In the Motion, the Prosecution seeks leave to antieadDriginal Indictment pursuant to
Rule 50(A)(i)(b) of the Rules of Procedure and Evide of the Tribunal (“Rules”). The
Prosecution submits that the amendments it propasiesot affect the anticipated length of
trial and seek to i) plead individual criminal resgibility under Article 7(1) of the Statute with
more specificity; ii) include superior criminal pnsibility pursuant to Article 7(3) of the
Statute; iii) add towns, villages to the countsaainton destruction and persecution, as well as
crime sites; and iv) make minor stylistic changesrdsult in a more coherent and precise

indictment!

3. In support of its submission, the Prosecution fdeg@arately on 1 June 2011 its proposed
amended indictment implementing the changes suggest the Motion (“First Amended
Indictment”) and referring both to the material gaging the Original Indictment (“Original
Supporting Material”) and to the material filedsapport of the Motion, in confidential annex A

(“Supporting Material”).

4, The Prosecution further submits that any publicisies or disclosure of information
related to the Motion may have a negative impactongoing efforts to apprehend Goran
Hadzi. It therefore requests to be consulted priomip @ecision being taken that would render

public the First Amended Indictment, or any decidioereort.

! Motion, paras 2-3.

2 Motion, paras. 22, 23(b).
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1. Applicable Law

5. Rule 50(A)(i)(b) of the Rules provides that “[t]fR¥osecutor may amend an indictment
between its confirmation and the assignment ofctiee to a Trial Chamber, with the leave of

[...] a Judge assigned by the President.”

6. The Trial Chamber, or the Judge, enjoys a widereigm to grant leave to amend an
indictment as long as the requested amendment rmeetsumulative criteria: (a) it must not
result in unfair prejudice to the accused when e@w light of the circumstances of the case as
a whole; and (b) if the proposed amendment is nahtér must be supported by documentation
or other evidence meeting tpeima faciestandard set forth in Article 1®f the Statute of the
Tribunal (“Statute”}' The supporting material must provide “a creditdse which would (if

not contradicted by the Defence) be a sufficiesistn convict the accused on the charge.”

7. In determining whether granting an amendment watddse unfair prejudice to an
accused, the Trial Chamber, or the Judge, musteniat the amendment does not deprive the
accused of an adequate opportunity to prepare factiek defence, and second, it must not
adversely affect the accused’s right under Artleof the Statute to be tried without undue
delay® In assessing whether there is unfair prejudice, Frial Chamber, or the Judge, will
examine whether the accused is provided with dafficnotice of the scope and nature of the

new allegations against him.

8. Article 18(4) of the Statute and Rule 47(C) of Rles both provide that an indictment
shall contain a concise statement of the factb@fcase and the crimes with which the accused
is charged under the Statute. More specificallstiche 21(4)(a) of the Statute states that an
accused is entitled to the informed of the natume @ause of the charge against him and Article
21(4)(b) entitles an accused to adequate time aailties for the preparation of his defence.

These entitlements translate into an obligationtloa part of the Prosecution to plead the

Article 19 of the Statute reads: “The Judge of the Tlamber to whom the indictment has been transmitted
shall review it. If satisfied that grima faciecase has been established by the Prosecutor, heshfi the
indictment. If not so satisfied, the indictment shall bendised.”

Prosecutor v. Radovan KaradziCase No. IT-95-5/18-PT, Decision on Prosecution MotioArhend the First
Amended Indictment, 16 February 2008¢tadzi¢ Decision”), para. 29.

Prosecutor v. Popoviet al, Case No. IT-05-88-PT, Decision on Motion Challengingltitéictment Pursuant
to Rule 72 of the Rules, 31 May 200@{povi: Decision”), para. 38Karadzi' Decision, para. 35.

Karadzi Decision, para. 3opovi Decision, paras. 9-10.

Prosecutor v. Sefer Halilo&i Case No. IT-01-48-PT, Decision on Prosecutor's Motsmeking Leave to
Amend the Indictment, 17 December 2004, paraP2povi Decision, para. 21.
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material facts underpinning the charges in thecimgent with sufficient detail to inform the

accused clearly of the charges against him schthatin adequately prepare his deféhce.

9. The materiality of a particular fact depends onnhéure of the Prosecution’s case and
the alleged criminal conduct with which the accuiedharged. For instance, under Article
7(3) of the Statute, the accused needs to knowonigt what is alleged to have been his own
conduct giving rise to his responsibility as a sigrebut also what is alleged to have been the
conduct of those persons for which he is allegeldetwesponsible. To that effect, the Appeals
Chamber in th@&laski case held that

in a case where superior criminal responsibilityspant to Article 7(3) of the Statute is alleged,
the material facts which must be pleaded in the&intent are:

€)) (i) that the accused is the superior of (iibardinates sufficiently identified, (iii) over
whom he had effective control — in the sense ofaéenel ability to prevent or punish
criminal conduct— and (iv) for whose acts he iegdld to be responsible;

(b) the conduct of the accused by which he mayhad to (i) have known or had reason to
know that the crimes were about to be committedhad been committed by his
subordinates, and (ii) the related conduct of ¢hothers for whom he is alleged to be
responsible The facts relevant to the acts of those othmrsvhose acts the accused is
alleged to be responsible as a superior, althdughPtosecution remains obliged to give
all the particulars which it is able to give, wilsually be stated with less precision,
because the detail of those acts are often unknamshpecause the acts themselves are
often not very much in issue; and

(c) the conduct of the accused by which he mayhad to have failed to take the necessary
and reasonable measures to prevent such actspomntsh the persons who committed
them??

[1l. Discussion

10. As a preliminary matter, | note the Prosecutionibraission that any public decision
disclosing the information related to this applicatmay under certain circumstances have a
negative impact on continued efforts to apprehead#d.’* | consider that at this stage, and
given that Had# is still at large, preserving the confidentiality this Decision and the

pleadings related thereto is warranted in the @stsrof justice.
11. 1 will now examine each of the categories of ameawis sought by the Prosecution.

A. Amendments Related to the Pleading of Individual Gminal Responsibility
under Article 7(1) of the Statute

8 Prosecutor v. Blaskj Case No. IT-95-14-A, Judgement. 19 July 20(ig8ki* Appeal Judgement”), para.
209 (citingProsecutor v. Kupreskiet d., Case. No. IT-95-16-A, 23 October 2001, Judgement, p&ra.

Popovi Decision, para. 5.

10 Blaskié Appeal Judgement, para. 218 (footnotes omitted).
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[i] In relation to Joint Criminal Enterprise (“JCE")

12. In the First Amended Indictment, the Prosecutioekseto plead JCE with greater
specificity and clarity and to bring it “into confuoity with the current jurisprudence” by

amending paragraphs 6 to 10 of the Original Indéstti?
Temporal Scope

13. In relation to the temporal scope of the JCE, paaty 6 of the Original Indictment
reads: “This joint criminal enterprise came intastence no later than 25 June 1991 and
continued until at least December 1993.” Paragrapdf the First Amended Indictment is
proposed to read: “This joint criminal enterprisene into existence no later than 1 April 1991
and continued until at least 31 December 1995.aGbtadZt’s participation in the JCE began
no later than 25 June 1991 and continued unteéagtlDecember 1993.” With this amendment,
the Prosecution submits that it purports to cleditginguish between the time during which the
Prosecution alleges the JCE was in existence amgdhiod during which it alleges Hadzi

participated in and contributed to'it.

14. In my view, there is no unfair prejudice to Hadas a result of this extension as it is
pleaded in a way that clearly informs him of tharges against him, which will in turn enable
him to adequately prepare his defence in relatiothé JCE. In addition, given that Hadis
not yet in the custody of the Tribunal, this extenswill not affect his right to be tried without

undue delay.

15. | have also carefully reviewed the Original SuppgrtMaterial and found that there is
sufficient material to support the extension of theporal scope of the existence of the JCE to
between no later than 1 April 1991 and until aste2l December 1995.

Addition of Known Members to the JCE

16. In paragraph 10 of the First Proposed Indictmeme, Prosecution seeks to add the
following known members to the JCE: Milan BabVeljko Kadijevic, Blagoje AdZz¢é, Radmilo
Bogdanové, and Mihalj Kerted?

17. In my view, there is no unfair prejudice to Hadas a result of these additions as they

are pleaded in a way which will enable him to adegly prepare his defence in relation to the

1 Motion, para. 22.

Motion, p. 5.
Motion, p. 5.

12
13
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JCE. In addition, given that HadZs not yet in the custody of the Tribunal, theddiions will
not affect his right to be tried without undue gela

18. | have again carefully reviewed the Original Supingr Material and found that there is

sufficient information to support identifying addmal known members to the alleged JCE.
Definition of the term “Serb Forces”

19. In paragraph 11 of the First Proposed Indictmem, Prosecution seeks to include a
definition of the term “Serb Forces” so as to malkear who HadZi is allegedly responsible for

through his participation in the JCE.

20. | note that the Prosecution has replaced the pHi@tber political figures from the
(Socialist) Federal Republic of Yugoslavia (“S)FRyYthe Republic of Serbia (“Serbia”), the
Republic of Montenegro (“Montenegro”), and Serbifpmans from Croatia and Bosnia and
Herzegovina” in paragraph 8 of the Original Indietmh with the phrase “political leaders from
the (Socialist) Federal Republic of Yugoslavia {KBY”) and the Republic of Serbia; members
of the Croatian Serb and Bosnian Serb leadersHiglb not consider this proposed amendment

to be material and have therefore not examinedupeorting material in this respect.

21. In relation to the units which are covered by team “Serb Forces”, | note that the
Prosecution has specified, in paragraph 11(d) efAinst Amended Indictment, that the “police
forces of the Republic of Serbia” (as describedpamagraph 8 of the Original Indictment)
covered, more specifically, the “special units loé tRepublic of Serbia MUP and/or DB” as
identified in a non-exhaustive list contained i tbame paragraph. | do not consider this
proposed amendment to be material and have therafiirexamined the supporting material in

this respect.

22.  Similarly, in paragraph 11(e) and (f) of the Filshended Amendment, the Prosecution
seeks to provide more details as to the “policedst of the Serbian Autonomous Regions of
Krajina (“SAO RSK”) and Slavonia, Baranja and West&rem (“SAO SBWS”). | do not

consider this proposed amendment to be material lege therefore not examined the

supporting material in that respect.

In Relation to the First Form of JCE

14 Motion, p. 5.

Motion, para. 5. | note that the definition of “Serb Fotéeslso relevant to superior criminal responsibility as
set out in paragraphs 15 to 18 of the First Amended tineiat.

15
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23. The Prosecution seeks to add a paragraph 12 teitseAmended Indictment stating
that the objective of the JCE was either commibiganembers of the JCE or, alternatively, by
individuals who were not members of the JCE but wleye used by members to carry out

crimes in furtherance of that objective.

24. | consider that the proposed amendment is entaehsistent with the position adopted
by the Appeals Chamber in relation to the firstdasf JCE in the Appeal Judgement in the case
of Prosecutor v. Radoslav Banin.!® | am therefore not of the opinion that this pregd

amendment is a material change.
In relation to Hadzt's Participation in the JCE

25. In paragraph 13 of the First Amended Indictmerg, Bnosecution proposes a number of
amendments to the description of the manner in hwhiadzé “significantly contributed” to the
JCE. As a preliminary note, | consider that theppsed addition of having “significantly
contributed” to the JCE is entirely consistent wille Brdanin Appeal Judgement and is not a

material changé’

26. In paragraph 13(a) to () the Prosecution has added ways in which HaidZlleged to
have contributed to the JCE. These are: i) coatobn of the development and
implementation of SAO SDWS/RSK governmental pofici) contribution to meetings with
the Serbian and SRFY leadership; iii) directionprcination, use of the government bodies
ruling the SAO SBWS/RSK; iv) use of the SAO SBWSigwand the SNB, and issuance of
orders to the SNB, whose commanders reported titlaelgularly’® v) participation in the
provision of other substantial assistance and/ppsu; vi) use of the Serb forces; vii) open
espousal of persecutory policies; and viii) faildce uphold his legal duty arising from his

position of governmental authority to ensure respache law.

27. | find that the proposed additions to paragraphal,3(b), (e), (f), do not constitute
material changes as they simply specify HédZparticipation in the JCE. While modes of
participation were not explicitly referred to ongily, these modes were in fact already covered

by the broad formulation of the Original Indictment

6 Pprosecutor v. Radoslav Banin, Case No. IT-99-36-A, 3 April 2007 Btdanin Appeal Judgement”), paras.

410-414.
Brdanin Appeal judgement, para. 430.
Paragraph 13(d) does not contain any such addition.

In paragraph 13(c), the Prosecution also adds that fijiimdes of the SNB participated in crimes, on some
occasions in collaboration with Arkan’s men.”

17
18
19
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28. As mentioned in paragraph 26 and footnote 19 abitvee Prosecution seeks to add an
allegation in paragraph 13(c) of the First Amentlatictment that “Goran Had&igave orders
to the SNB, whose commanders reported to him regul®dembers of the SNB participated in
crimes, on some occasions in collaboration withafirk men.” In my view, there is no unfair
prejudice to HadZias a result of this addition as this allegatiopleaded in a way that clearly
informs him of the charges against him, which wilturn enable him to adequately prepare his
defence in relation to this allegation. In additigiven that Hadziis not yet in the custody of
the Tribunal, this addition will not affect his hgto be tried without undue delay. In addition, |
have reviewed the Original Supporting Material dndm satisfied that there is sufficient

supporting information to include the suggest addit

29. | do not consider that the proposed change in papagl3(g) of the First Amendment
Indictment® is a material change as the Original Indictmergaaly contained an allegation in
paragraph 15 which would have covered this propasddition and | have therefore not
examined the Original Supporting Material in thaspect® In relation to the addition of
paragraph 13(h), | refer to my discussion below@namendments related to Article 7(3) of the
Statute’?

[ii] In relation to other modes of responsibilitynder Article 7(1) of
the Statute

30. In paragraph 14 of the First Amended Indictmerd, Finosecution seeks to add clarity to
paragraph 10 of the Original Indictment by addiaterences to the fact that responsibility for
having aided and abetted and instigated is incufoedboth his actsand omissions and by

setting out HadZis allegedmens reaunder each of these modes of responsibility. htavi

reviewed paragraph 14 of the First Amended Indiatmkedo not consider that the proposed
amendments therein are material changes as thgyctanify the way in which the modes of
responsibility already included in the Original ictthent were pleaded. Accordingly, | have

not reviewed the Original Supporting Material itateon thereto.

[iii] Conclusion in relation to individual criminal responsibility
under Article 7(1) of the Statute

20 In paragraph 13(g), the Prosecution proposes to at#ighizi: “openly espoused persecutory policies”.

Original Indictment, para. 15: “After the take-oveerisforces in co-operation with the local Serb authorities,
including Goran Hadzj established a regime of persecutions designed to drive tda &@rd other non-Serb
civilian population from these territories.”

Seeparas. 32-3fhfra.

21

22
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31. Therefore, in light of the discretion of the amemuhts sought, the fact that the proposed
amendments are sufficiently supported by the OaigBupporting Material and the Supporting
Material, and because Hadis still at large, | consider that the amendmexrst® whole sought
by the Prosecution in relation to the pleadingnafividual criminal responsibility under Article
7(1) of the Statute will not cause Hatlany undue prejudice. More specifically, | do not
consider that the proposed additions, as a whelerive Had4 of an adequate opportunity to
prepare an effective defence, in light of the retprovided to him by the First Amended

Indictment. They also do not affect his right othhied without undue delay.

B. Amendments Related to the Inclusion of Superior Crinal Responsibility
Pursuant to Article 7(3) of the Statute

32. In paragraphs 15 to 18 of the First Amended Indécttnthe Prosecution seeks to include
the “previously uncharged mode of liability”, nameluperior criminal responsibility, pursuant
to Article 7(3) of the Statut€. The Prosecution submits that this mode of ligb#irises out of
the same factual circumstances and evidence alreaglyorting the Original Indictment. It
notes that most of the supporting material for timisde of liability is part of the Original
Supporting Material and submits one additional doent necessary to establisip@ma facie
case of superior responsibilit§. Given that this is an entirely new allegationingaHadZ¢, |
have looked at whether its addition to the Indigtme&ould result in unfair prejudice to him.
More specifically, | have considered whether theppsed addition deprives Haélzof an
adequate opportunity to prepare an effective defeimclight of the notice provided to him by

the First Amended Indictment, and whether it afdus right to be tried without undue delay.

33. Having looked at the material facts pleaded inti@hato the new mode of responsibility
outlined in paragraphs 15 to 18 of the First Amehbeictment, | am of the view that they are
pleaded with sufficient detail to inform Hadalearly of the charges against him, which will in
turn enable him to adequately prepare his defefitese paragraphs (i) allege that Had¥as

in a position of superior responsibility in SAO SBW (ii) provide a list of forces or
subordinates over which he is alleged to have lfettere control and for whose acts he is
alleged to be responsible; (iii) specify the ciraiamces upon which he may be found to have
known or had reasons to know that the crimes wéd@utato be committed or had been
committed; (iv) identify the related conduct of tleeces or subordinates for whom he is alleged

to responsible; and (v) detail the manner in whiehmay be found to have failed to take the

% Motion, paras. 2(b), 10.
24 Motion, paras. 10-11.
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necessary and reasonable measures to prevent ishpuimes> Accordingly, it is my view
that he has been provided with sufficient noticeh&f scope and nature of this new allegation
against him. In addition, given that Hagd#& not in the custody of the Tribunal at this stag

am also of the view that his right to be tried withundue delay is not affected by this addition.

34. Turning next to the second part of the test, nanvehether the new allegation is
supported by evidence meeting tivéma faciestandard, | have carefully reviewed the Original
Supporting Material as well as the additional doentrincluded in the Supporting Mateffain
order to determine whether this material supptwsailegations made in paragraphs 15 to 18 of
the First Amended Indictment. Having done so, I@&rthe view that this material is sufficient
to establish grima faciecase of HadZis superior responsibility in SAO SBWS from at leas
25 June 1991, as it provides information on varjositions held by Hadgi starting already in
mid-1990 and culminating in his appointment asgresident of the government of SAO SBWS
on 25 September 1991 (and later his appointmeptiage minister of the Republic of Serbian
Krajina on 26 February 1992). It also establishpema faciecase of his conduct in relation to

acts committed by the “Serb Forces” over whichshsaiid to have had effective control.

35. I have also looked at the offences alleged in Codirib 14 for which Hadgziis allegedly
responsible pursuant to Article 7(3) of the Statlgith exception of Counts 5 to 9, | am of the
view that the Original Supporting Material and ®epporting Material offer a sufficient basis
for a prima facie case against HadZias a superior under Article 7(3) in relation t@odé
charges.

36.  With respect to Counts 5 to 9, they allege thatAitad criminally responsible pursuant
to Article 7(3) of the Statute for imprisonmentasrime against humanity, torture as a crime
against humanity, inhumane acts as a crime aghimsfinity, and torture as a violation of the
laws or customs of war. These charges relate tmraber of detention facilities listed in
paragraph 41 of the First Amended Indictment, idiclg the following five: Stafievo
agricultural farm, agricultural complex in Begejaiilitary barracks in Zrenjanin, military prison
in Sremska Mitrovica, and military prison in Sitlowever, | note that these five facilities were
located on the territory of the Republic of Serba&her than on the territory of SAO SBWS, at
the time the alleged offences took place. Giveat,thccording to the Original Supporting
Material and the Supporting Material, Hadbheld different official positions in the SAO SBWS
government only and thus had de jureauthority in the Republic of Serbia, the basisarich

% When making my determination in relation to (iv), | boreriind the fact that the Prosecution is not obliged to
give extensive particulars in relation to the conduct of H&lAubordinates or people for whose acts he is
alleged to be responsibl&ee aboveara. 9.

28 Motion, Annex A, number 1.
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it is alleged that he had an effective control aberpersons manning the five detention facilities
is not entirely clear. The First Amended Indictindoes not specifically plead how Hagl%i
superior responsibility extends to those five ities, nor does the Original Supporting Material
and Supporting Material shed any light on this éssuln fact, most of the statements and
transcripts provided in support of the allegatioglating to these facilities make no mention of
Hadzi or his effective control over the persons workthgre. While one of the prospective
witnesses, EmiCakalic, makes a brief mention of being interrogated byl#taand another
person while detained in Sremska Mitrovféahis is not in my opinion enough to showprma
facie case of HadZi exercising effective control over the five detentifacilities in question
and/or their personnel and thus being responsilniguant to Article 7(3) for the crimes alleged
to have occurred there. Accordingly, in relatianthe five facilities in question, | am not
satisfied that the Prosecution has presentpiinaa faciecase for Had#is responsibility under
Article 7(3) for Counts 5 to 9. The Prosecutiomdd therefore indicate in the First Amended
Indictment that responsibility under Article 7(3) mot being alleged with respect to these five
detention facilities or provide further supportingaterial to the contrary. As far as the other
detention facilities listed in paragraph 41 are cawned, | am satisfied that the Original
Supporting Material and the Supporting Materiakofé sufficient basis for prima faciecase
against HadZi as a superior under Article 7(3). | am also fiatisthat Had4i has been
provided with sufficient notice of the scope anduna of this new charge against him. In
addition, given that he is not in the custody @& ffribunal at this stage, | am also of the view

that his right to be tried without undue delay a$ affected by this addition.

C. Amendments Related to the Addition of Towns and Viages to the counts of
Wanton Destruction and Persecution, Adjustments toVictim Lists and the

Inclusion of Crime Sites
[i] Count 1 (persecutions)

37. In paragraph 21(i) of the First Amended Indictmewtich alleges destruction of

“homes, other public or private property, culturadtitutions, historic monuments and sacred
sites” of the non-Serb population, the Prosecutidds the names of seven villages to the list of
villages where these crimes were allegedly comnhitt€he seven villages in question are Dalj,

Dalj PlaninaCelije, Sarvas, Ernestinovo, Laslovo, and Erdut ikan The Prosecution submits

27 Original Supporting Material, items 111.1.1 and II1.1.2.
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that these additions reflect more precisely thel@awe submitted in the Original Supporting

Material?®

38. In my view, there is no unfair prejudice to Hada&s a result of this addition as the
allegations are pleaded in a way that clearly mhim of the charges against him, which will
in turn enable him to adequately prepare his deféncrelation to those seven villages. In
addition, given that HadZiis not yet in the custody of the Tribunal, theseiions will not

affect his right to be tried without undue delay.

39. Having examined the Original Supporting Material,cénsider that the evidence
contained therein provides a sufficient basis fariena faciecase against HadZwith respect
to the alleged destruction of “homes, other puldicprivate property, cultural institutions,
historic monuments and sacred sites” of the noib-$epulation in five of the seven villages,
namely Dalj, Dalj Planina, Sarvas, Ernestinovo, &dadlovo. However, with respect to Erdut
Planina andCelije, the Original Supporting Material does notanéheprima facie standard.
For example, whil€elije is sporadically referred to in the Originalgporting Material, this is
usually in the context of a mass grave allegedbntbin that village, rather than in the context
of destruction of property. In addition, while tat#ack on this village is briefly referred to at
one point during the cross-examination of withes®13 in the Prosecutor v. Slobodan
MiloSevi‘ case, it is a brief mention and is denied by thmetis in questioft. As for Erdut
Planina, the Original Supporting Material does appear to contain any substantive reference
relating to destruction of property alleged to htaleen place in this village. Accordingly, these
two villages should not be included in paragrapfti)2af the First Amended Indictment.

Alternatively, the Prosecution may provide furteapporting material in this respect.
[ii] Counts 2 to 4 (extermination and murder) - Vigbromet killings

40. In paragraph 31 of the First Amended Indictmeng Hrosecution seeks to add the
alleged killing of at least 17 people at the Vetepet facility in Vukovar to Counts 2 to*3.
These killings were not part of the Original Indigint and thus constitute new charges. Having
assessed the material facts pleaded in relatitimet@alleged killings, | am of the view that they
are pleaded with sufficient detail to inform HadZlearly of the charge against him, which will
in turn enable him to adequately prepare his deferin other words, Hadzhas been provided
with sufficient notice of the scope and naturetha$ hew allegation against him. Furthermore,

given that Had#i is not in the custody of the Tribunal at this stalgam also of the view that his

28 Motion, para. 9.
29 SeeOriginal Supporting Material, ltem 111.B.
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right to be tried without undue delay is not aféztby this addition. Accordingly, this particular

amendment will result in no unfair prejudice to Hgd

41. Finally, having also carefully reviewed the evidermontained in both the Supporting
Material and the Original Supporting Material, | afrthe view that it provides a sufficient basis
for a prima facie case against HadZwith respect to the alleged killings. Finally,have
examined that part of Annex | to the First Amendedictment which lists the Velepromet
victims, and find that it too is supported by thgforting Material and the Original Supporting
Material.

[iii] Counts 5 to 9 (imprisonment, torture, inhumaa acts, and cruel

treatment)

42. In paragraph 41(m) of the First Amended Indictméimé, Prosecution seeks to add the
Zadruga building in Lovas to the detention fa@htiin which the crimes alleged in Counts 5to 9
are said to have occurred. Paragraph 26 of tlst Amended Indictment explains the incident
related to the minefield near Lovas where the lfaidees from the Zadruga building are
alleged to have been taken. This paragraph repasagraph 21 of the Original Indictment. In
my view, there is no unfair prejudice to Hadas a result of this addition as the allegatioes ar
pleaded in a way that clearly informs him of thargjes against him, which will in turn enable
him to adequately prepare his defence in relatiothis detention facility. In addition, given
that HadZ is not yet in the custody of the Tribunal, thiglgidn will not affect his right to be
tried without undue delay. | have examined thegi@al Supporting Material in light of the
allegations that at least some of the counts ofisopment, torture, inhumane acts, and cruel
treatment occurred in the Zadruga building in Lovdsam satisfied that there is sufficient

supporting information to include the suggest addit

43. In paragraph 41(h) of the First Amended Indictmein¢, Prosecution seeks to add the
Vukovar hospital and JNA Vukovar barracks to thet bf detention facilities in which the
crimes alleged in Counts 5 to 9 are said to havamed. In my view, there is no unfair
prejudice to HadZi as a result of these additions as the allegatwespleaded in a way that
clearly informs him of the charges against him, akhwill in turn enable him to adequately
prepare his defence in relation to those two deteriaicility. In addition, given that Hadzis
not yet in the custody of the Tribunal, these addsg will not affect his right to be tried without
undue delay. | am satisfied that the Original Swppg Material provides sufficient

information to include the suggested additions.

30 Motion, paras. 13-16.
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44. In paragraph 41 (b) of the First Amended Indictménbte that the Prosecution seeks to
replace the term of “military barracks in Begejaiith “agricultural complex in Begejci”. | do

not consider that this is a material change biierathat it reflects the evidence more accurately.
[iv] Counts 12 to 14 (wanton destruction and plumjie

45. In paragraph 47 of First Amended Indictment, whadleges wanton destruction and

plunder of public or private property, the Prosemuadds the names of three villages to the list
of villages where these crimes were allegedly cameahi The three villages in question are
Sarvas, Ernestinovo, and Laslovo. The Prosecwidimmits that these additions reflect more

precisely the evidence submitted in the Origingd8uting Materiaf*

46. In my view, there is no unfair prejudice to Had&s a result of this addition as the
allegations are pleaded in a way that clearly mfhim of the charges against him, which will
in turn enable him to adequately prepare his defancrelation to those three villages. In
addition, given that HadZiis not yet in the custody of the Tribunal, theseiions will not

affect his right to be tried without undue delay.

47. Having examined the Original Supporting Material,cénsider that the evidence
contained therein provides a sufficient basis f@riena faciecase against Hadzwith respect
to the alleged wanton destruction and plunder operty of the non-Serb population in the three

villages in question.
[v] Adjustment of victim lists

48. Under Counts 5 to 9, | note that the Prosecutienrhade amendments to the wording of
paragraph 23 of the Original Indictment, now paagtr29 of the First Amended Indictment, to
more precisely reflect the Original Supporting Metke | note also that the Prosecution has
made amendments to the wording of paragraph 24eo®riginal Indictment, now paragraph 32
of the First Amended Indictment, in order to momeqgisely reflect the original supporting

evidence, and also to reflect the findings of thi@lTChamber in thérosecutor v. Mrk$i case.

| do not consider these proposed amendments toaberial, as they merely explain in greater
detail factual allegations already included in fDdginal Indictment. | have therefore not

examined the supporting material in respect ofdl@sendments.

49. In paragraph 41(l) of the First Amended Indictméhg Prosecution has increased the

number of detainees held at the detention facitityBorovo Selo from approximately 80 to

31 Motion, para. 9.
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approximately 92. Having reviewed the Original Boting Material, | am of the view that it
provides a sufficient basis forpgima faciecase that approximately 92 detainees were held in
the stable or workshop at Borovo Selo. | also @rsthat this increase in the number of

victims does not cause unfair prejudice to Hadzi

50. In paragraph 32 of the First Amended Indictmeng, Brosecution seeks to clarify the
events surrounding the alleged Kkillings at thec@a Farm by specifying that “hundreds of
Croats and other non-Serbs” were taken from theoVak Hospital, that some were killed en
route and that approximately 260 were killed at @«ara Farm. The Prosecution further
identifies in Annex | the names of the 194 ideatifivictims exhumed from mass graves around
Owara. | consider that this clarification is not aterial change and does not cause unfair
prejudice to HadZi Accordingly, | have not reviewed the Originalpgporting Material and the

Supporting Material in this respect.
D. Amendments Related to Minor Stylistic Changes

51. As indicated by the Prosecution in the Motion, tenthat numerous stylistic changes
have been made throughout the First Amended Inéictml have reviewed them carefully and
find that they are minor changes that only purpmitlarify the Original Indictment. As a result

Hadzic will not suffer unfair prejudice from these miremmendments.
E. Impact of the Motion on the Length of the Proceedigs

52. Having considered the Motion and examined each hef proposed amendments
extensively, | do not find that these amendmentslevbave a significant impact on the length

of the proceedings.
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IV. Disposition

53.  Accordingly, pursuant to Article 19(1) of the St&wand Rule 50 of the Rules, | hereby
GRANT the Motion in part, andDRDER the Prosecution to file confidentially the First
Amended Indictment, with the caveats indicatedaragraphs 35 and 38 above, as the operative
indictment in this case by 8 August 2011.

54.  Should the Prosecution wish to provide further suppg material as indicated in
paragraphs 35 and 38 above, it should do so bygigt2011.

Done in English and French, the English text bainthoritative.

JL@e\Guy Delvoie

Dated this nineteenth day of July 2011
At The Hague
The Netherlands

[Seal of the Tribunal]
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