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1. THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”) is hereby seised of the “Decision on
Prosecution’s Urgent Interlocutory Appeal from Consolidated Decision on the Continnation of

Proceedings”, rendered by the Appeals Chamber on 4 March 2016 (“Appeals Chamber Decision™).

2. The Trial Chamber is also seisled of the “Motion for Proposed Directions to Assess Medical
Fitness”, filed by the Defence on 9 March 2016 (“Motion”). The “Prosecution’s Response to
Defence Motion for Proposed Directions to Assess Medical Fitness” was filed on 10 March 2016
(“Response™). The Defence filed its “Reply Regarding Proposed Directions to Assess Medical
Fitness” on 11 March 2016 (“Reply™).

A. Backpground

3. Goran HadZi¢ was indicted before the Tribunal in May 2004,' but was not arrested and
transferred to the Tribunal uatil July 2011.” The Indictment in this case charges HadZi¢ with eight
counts of crimes against hﬁmanity and six counts of violations of the laws or customs of war.” The
trial commenced on 16 October 2012* and the Prosecution completed the presentation of its case’

on 17 October 2013.° The Defence began the presentation of its case on 3 July 2014.”

4. Since October 2014, the Tnal Chamber has repeatedly suspended trial proceedings due to
Had%#i¢’s medical condition and his decision not to waive his right to be present at tral?
Specifically, HadZi¢ was diagnosed in November 2014 with glioblastoma multiforme, a malignant
brain tumour, with an estimated median survival tate of 12 months.” Beginning in December 2014,

HadZi¢ underwent a prescribed plan for palliat{vc (reatment including daily radiotherapy and

! Decision on Review of Indictment and Order for Non-Disclosure (confidential and ex parte), 24 May 2004; Decision
on Review of Indictment and Order for Non-Disclosure (confidential and ex parte), 4 June 2004; Decision to Vacate the
Order for Non-Disclosure Entered 4 June 2004, 16 July 2004.

? See Order for Detention on Remand, 21 July 2011; Initial Appearance, 25 July 2011, T. 1-8.

’ Specifically, Had?i¢ was charged with persecutions on political, racial, or religious grounds as a crime against
humanity (Count 1), extermination as a crime against humanity (Count 2), murder as a crime against humanity (Count
3) and as a violation of the laws or customs of war (Count 4), imprisonmentas a crime against humanity (Count 5),
torture as a crime against humanity (Count 6) and a violation of the laws or customs of war (Count 8), inhumane acts as
a crime against humanity (Count 7), cruel treatment as a violation of the laws or customs of war (Count 9), deportation
ag a crime against humanity {Count 10}, inhumane acts (forcible transfer) as a crime against humanity (Count 11),
wanton destruction of villages or devastation not justified by military necessity as a violation of the laws or customs of
war (Count 12), desiruction or willful damage done to institutions dedicated io education or religion as a violation of the
laws or custorns of war (Count 13), and plunder of public or private property as a violation of the laws or customs of
war {Count 14). Notice of Filing of Second Amended Indictment, 22 March 2012, Annex (“Indictment™),

? See Prosecution Opening Statement, 16 October 2012, T. 75.

* With the exception of one witness who was heard from 8 to 9 April 2014.

8 See Scheduling Order for Rule 98 bis Proceedings, 28 November 2013, para. 2.

" Amended Scheduling Order for Preparation and Commencement of Defence Case, 30 May 2014. .
¥ Consolidated Decision on the Continuation of Proceedings, 26 October 2015 (“Decision of 26 October 2015”), para,
7. :
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chemotherapy, which was discontinued in March 2015."° Hadzi¢ has bceﬁ on provisional release
since April 2015 during which time the Reporting Medical Officer of the United Nations Detention
Unit (“RMO” and “UNDU”, respectively) has filed medical reports based on telephone interviews
with HadZi¢, his wife, and his treating physician in Serbia, as well as written reports received from

Had?7i¢’s (reating team in Serbia (“RMO Reports”). "

5. Between March 2015 and June 2015, the Prosecution and Defence filed various motions
before the Trial Chamber concerning the continuation of the trial proceedings.'> The Prosecution
requested, infer alia, that the trial be resumed whether or not HadZi¢ was prc:scnt,13 and the Defence
requested that the trial proceedings be terminated or stayed indcﬁnitely.14 During the same months,
a series of tests was conducted by Tribunal-appointed medical experts in neuro-oncology, Dr. Pol
Specenier, and neuro-psychology, Dr. Daniel Martell, with medical reports prepared and filed on
15 July 2015 and 23 July 2015, respectively.'” The medical experts testified on 29 July 2015 and
21 August 2015.'

6. On 26 October 2015, the Tral Chamber issued its “Consolidated Decision on the
Continuation of Proceedings” (“Decision of 26 October 2015”) in which it, inter alia, found that the
Defence had not discharged its burden of proving that HadZi¢ was unfit to stand trial, denied the
Prosecution’s motions to proceed with the Defence case, denied HadZié’s request for the
termination of proceedings, and ordered that the trial proceedings be stayed for an initial period of

three months.'”

7. On 25 January 2016, the Appeals Chamber extended “the stay of trial proceedings until the
Appeals Chamber has disposed of the Interlocutory Appeal.”'®

g Decmon of 26 October 20135, para. 7.

Dcputy Registrar’s Submission of Medical Report (confidential), 26 November 2014, ‘confidential Annex, p. 1;
Deputy Registrar’s Submission of Medical Report (confidential), 12 February 2015, confidential Annex, para. 3;
Deputy Registrar’s Submission of Reports of Medical Experts {confidential), 13 February 2015, confidential Annex ITJ,
“Report medically examination of Mr. G. Hadzic”, Tatjana Seute, MD, PhD, dated 12 February 2015, pp. 1-2, 3,
Deputy Registrar's Submission of Medical Update (confidential}, 2 March 2015, para. 1.

1 Decision of 26 Qctober 2015, paras 11, 67-69. See Prosecutor v. Goran Had#i¢, Case No. IT-04-75-AR65.1,
Decision on Urgent Inferlocutory Appeal from Decision Denying Provisional Release, 13 April 2015 (public with
confidential annex).
' Decision of 26 October 2015, paras 1, 4, 12, 21. See Prosecution Motion to Proceed with the Defence Case, 2 March
2015 (“First Motion to Proceed™); Prosecution’s Second Motion to Proceed with the Defence Case (Expedited Ruling
Reguested), 19 June 2015 (“Second Motion to Proceed™).
 Decision of 26 October 2015, para. 12. See First Motion to Proceed, paras 21, 23; Second Motion to Proceed, para. 7.
" Decision of 26 October 2015, paras 3, 18. See Urgent Motion to Termninate, or for Stay of, Proceedings, 17 June 2015
( ublic redacted version).

Dccmon of 26 October 2015, paras 8-10.

' Decision of 26 October 2015, para. 10.
7 " Decision of 26 October 2015, paras 55, 65-66, 69.

B Prosecutor v. Had#i¢, Case No. IT-04-75-AR73.1, Order in Relation to Prosecution’s Urgent Interlocutory Appeal
from Consolidated Decision on the Continuation of Proceedings, 25 January 2016, p. 2.
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lS. On 4 March 2016, the Appeals Chamber issued its “Decision on Prosecution’s Urgent
Interlocutory Appeal from Consolidated Decision on the Continuation of Procéedings” (“Appeals
Chamber Decision”) in which it quashed the Decision of 26 October 2015 and invited the Trial
Chamber to “rcassess, based on the available and updated medical records, whether HadZi¢ is fit for
trial”, and if the Trial Chamber so finds, ordered the Trial Chamber (a) “to assess all reasonably
available modalities for continuing the trial under the prOportionality principle” and (b} to consider
whether to continue or terminate the procccdings.19 The Appeals Chamber enjoined the Trial

Chamber to “issue its decision on remand in a timely manner, preferably no later than
25 March 2016”.%°

B. Submissions

9. Iﬁ the Motion, the Defence sﬁbmits that the RMO Reports indicate that there has been
substantial mental and physical decline in HadZi¢’s condition since the last expert medical tests
cight months ago.”* It further submits that the RMO Reports alone do not provide an adequate basis
for determining that HadZi¢ is currently fit to participate in trial proceedings and that no finding of
fitness ‘can be made without an updated specialised expert medical opinion of HadZi¢’s current
condition.** The Defence, therefore, requests that the Trial Chamber order that the RMO Reports be
sent to Dr. Martell and Dr. Specenier requesting that they give updated expert opinions on HadZi¢’s
physical and cognitive capacities, and if considered necessary by Dr. Martell or Dr. Specenier, to
allow them to travel to Serbia to conduct direct observations or tests.”> Moreover, the Defence

[13

asserts that the Appeals Chamber’s invitation to the Trial Chamber to “‘reassess, based on the

available and updated medical records, whether HadZi¢ is fit for trial’ [...] requires and permits the

Trial Chamber to seek this additional expert evidence.”*

10.  The Prosecution responds that the Defence’s request is incompatible with the Appeals
Chamber’s direction that the Trial Chamber promptly decide whether to continue or tcnhjnate the
proceedings based on the available and updated medical records.? Specifically, it asserts that
(a) the Appeals Chamber’s reference to available and updated information refers to the RMO
Reports which were not before the Appeals Chamber, but have been provided to the Trial Chamber

19 Appeals Chamber Decision, para. 31.
Appcals Chamber Decision, para. 31.
Motlon paras 2, 8-9.
* Motion, para. 2. The Defence further submits that it does not have the resources to adduce expert medical evidence
and therefore it is the Chamber’s duty to order impartial testing. Motion, paras 10-11.
™ Motion, paras 1, 16, 17.
24 Motmn para. 12, citing Appeal Chamber Decision, para. 31, emphasis added. See also Motion, paras 13-15.
* Response, para. 1.
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following the Decision of 26 October 2015;% (b) the Appeals Chamber did not direct the Trial
Chamber to obtain new reports from the medical experts;”’ and (c) the Appeals Chamber’s concern
about additional delay and further stays'of the proceedings rules out the possibility of re-engaging
the medical 6Xp61‘tS.2s The Prosecution suggests, therefore, that if the Trial Chamber is “minded to
obtain additional updated medical information within the parameters of thc Appeals Chamber
Decision” that it order the RMO “to travel to Serbia immediately in order to examine and observe

[Had¥i¢] in person and consult with his treating physicians if necessary”.?

11. In its Re:ply,30 the Defence asserts: (a) the Appeals Chamber’s direction that “any further
stay of proceedings for the purpose of assessing whether HadZi¢’s health conditions will improve
must be avoided”, did not encompass any reasonable delays necessary in order to determine
Had#i¢’s current fitness;’t (b) the Appeals Chamber expressed the deadline in flexible terms
indicating that it wished to “accord due deference to the Trial Chamber’s ‘organic familiarity with
the case’”;>* (c) the Appeals Chamber did not express a view as to the type of medical information
necessary and sufficient to come to a finding on fitness; (d) the Defence’s proposal to start by
obtaining information from the experts as to whether additional tests are required should take very
little time:>* (e) the Trial Chamber and Hadiié “cannot be held hostage™ to the delays associated
with engaging the medical cxpcrts;35 and (f) the alternative methodology proposed by the

Prosecution will take more time than the preliminary step proposed by the Defence.™

12.  On 18 March 2016, the Deputy Registrar provided information in relation to the proposals

made by the Defence and Prosecution (“Registry Submission™).”’

C. Applicable Law

13, While there is no express provision in the Statute of the Tribunal (“Statute™) addressing the
fitness of an accused to stand trial, the exercise of an accused’s procedural rights found in- Articles

20 and 21 of the Statute implicitly requires that an accused demonstrates a requisite level of mental

% Response, para. 4.
Response, para. 4.
23 Response, para. 5.
* Response, paras 6-7.
*0 The Defence seeks leave to file the Reply. Reply, para, 1.
3 Reply, para. 3. ‘
% Reply, para. 4.
3 Reply, para. 5.
* Reply, para. 6.
2 Reply, para. 7.
36 Reply, para. 8. .
* Depuly Registrar’s Submission on Recent Proposals to Obtain Additional Medical Opinions, 18 March 2016.

Case No. IT-04-75-T 5 April 2016

32337




and physical c'apacity.?'B Articles 20 and 21 of the Statute provide that the Trial Chamber must
ensure a fair and expeditious trial (Article 20(1)), with the Accused understanding the indictment
against him (Article 20(3)). The Accused is also entitled to, infer alia, be informed in a language
which he understands of the nature and cause of the charges against him (Article 21(4){a)), to have
adequate facilities for the preparation of a defence and fo comumunicate with counsel (Article
21(4)(b)), to be tried in his presence and to defend himself in person or through legal assistance
(Article 21(4)(d}), and to examine the witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses against him (Article
21{4)(e)). A necessary implication of the Statute is that, where there is any question whether an
accused is fit to stand trial, a Trial Chamber is tasked with determining whether an accused

possesses the necessary capacities Lo exercise his rights.*

14. In determining the fitness of an accused to stand trial, the jurisprudence of the Tribunal has
set out a non-exhaustive list of capacities to be evaluated. These capacities include an accused’s
ability to: (a) plead, (b) understand the nature of the charges, (c) understand the course of the
proceedings, (d) understand the details of the evidence, {(¢) instruct counsel, (f)} understand the

consequences of the proceedings, and (g) testify. *

15. In assessing an accused’s capacities, the standard to be applied is that of “meaningful
participation which allows the accused to exercise his fair tral rights to such a degree that he is able
to participate effectively in his trial, and has an understanding of the essentials of the
];)rocecdings.”41 An accused’s ability to participate in his trial should be assessed by looking at
whether his capacities are, “viewed overall and in a reasonable and commonsense manner, atsucha

level that it is possible for [him or her] to participate in the proceedings (in some cases with

assistance) and sufficiently exercise the identified rights.”42

* Prosecutor v. Strugar, Case No. 1T-01-42-A, Judgement, 17 July 2008 (“Strugar Appeal Judgement™), para. 41;
Prosecutor v. Sirugar, Case No. IT-01-42-T, Decision Re the Defence Motion to Terminate Proceedings, 26 May 2004
(“Strugar 26 May 2004 Decision”), paras 21, 36. See also Prosecutor v. Popovic et al., Case No, 1T-05-88-A, Decision
on Motion by Counsel Assigned o Milan Gvero Relating to His Present Health Condition (confidential), 13 December
2010, para. 11; Prosecutor v. Kovadevic, Case No, 1T-01-42/2-1, Public Version of the Decision on Accused’s Fitness to
Enter a Plea and Stand Trial, 12 April 2006 (“Kovacevic 12 April 2006 Decision™), para. 21.

* See Strugar 26 May 2004 Decision, paras 24-26,

“® Strugar Appeal Judgement, para. 55; Strugar 26 May 2004 Decision, para. 36. See also Kovacevic 12 April 2006
Decision, para. 29; Prosecutor v. Stanifi¢ and Simatovid, Case No. TT-03-69-PT, Decision on Stanifi¢ Defence’s
Motion on the Fitness of the Accused to Stand Trial with Confidential Annexes, 27 April 2006, p. 4.

! Appeals Decision, para. 7; Strugar Appeal Judgement, para. 55.

** Strugar Appeal Judgement, para. 55, citing Strugar 26 May 2004 Decision, para. 37. See also Prosecutor v. Popovic
et al., Case No. IT-05-88-A, Public Redacted Version of 30 November 2012 Decision on Request to Terminate
Appellate Procecedings in Relation to Milan Gvero, 16 Janvary 2013 (“Public Redacted Version of Popevid 30
November 2012 Decision”), para. 21.
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16.  The level at which an accused must be able to exhibit these capacities in order to exercise
his rights need not be at his “notionally highest level, or at the highest level that a particular accused

3 Rather, the Accused must have an understanding of

has ever enjoyed in respect of each capacity.
the “essentials” of the proccedings,44 with the processing of the wealth of complex information
inherent in international criminal proceedings remaining the role of defence counsel.*’
Consequently, there is no need for an accused to fully comprehend the course of procf;cdings.46 An
accused represented by counsel cannot be expected to have the same understanding of the material
related to his case as a qualified and experienced lawyer.“ “What is required from an accused to be
deemed fit to stand trial is a standard of overall capacity allowing for a meaningful participation in
trial, provided that he or she is duly represented by counsel.”® Effective participation requires a
“broad understanding” of the trial process with a comprchension of the “general thrust™ of what is

said in court.*”’

17. . A finding that an accused has a certain health condition will not automatically render him

unfit to stand trial, but rather the gquestion must be directed to whether he “is able to exercise

effectively his rights in the proceedings against him.”*

18, An accused claiming fo be unfit to stand (rial bears the burden of so proving by a

preponderance of the evidence.” This burden is discharged if the party which alleges an accused’s

unfitness to stand trial shows its claim on the balance of the pro]:)atbi]it_l'cs.s2

19.  Further, the Appeals Chamber has interpreted Article 21(4)(d) of the Statute as meaning that

1.53

an accused has the right to be physically present at his trial.™ This right, however, is not absolute.>*

An accused can waive or forfeit the right to be physically present at trial.” For example, under

** Strugar 26 May 2004 Decision, para. 37; Strugar Appeal Judgement, para. 55,

4 Strugar Appeal Judgement, para. 55; Karemera et al. v. The Prosecutor, Case No. ICTR-98-44-T, Decision on
Remand Regarding Continuation of Trial, 10 September 2009, para. 18.

“3 public Redacted Version of Popovid 30 November 2012 Decision, para. 22.

% Strugar Appeal Judgement, para. 60 (emphasis added).

*7 Strugar Appeal Judgement, para. 60.

“¥ Strugar Appeal Judgement, para. 60.

** See Strugar Appeal Judgement, para. 47.

0 Strugar 26 May 2004 Decision, para. 35.

3\ Strugar Appeal Judgement, para. 56.

*2 Srrugar Appeal Judgement, para. S6.

53 Appeals Decision, para. 8; Prosecutor v. Jovica Stanific and Franko Simatovic, Case No. IT-03-69-AR73.2, Decision
on Defence Appeal of the Decision on Future Course of Proceedings, 16 May 2008 (“Stani§ic and Simatovi¢ Decision
of 16 May 2008”), para. 6; Protais Zigiranyirazo v. The Prosecutor, Case No. ICTR-2001-73-AR73, Decision on
Interlocutory Appeal, 30 October 2006 (“Zigiranyirazo Decision of 30 October 2006™), paras 11-13,

* Appeals Decision, para. 8; Stanific and Simatovic Decision of 16 May 2008, para. 6; Zigiranyirazo Decision of
30 October 2006, para. 14.

35 Appeals Decision, para. 8; Stanific and Simatovi¢ Decision of 16 May 2008, para. 6; Zigiranyirazo Decision of
30 October 2006, para. 14, citing S. Milosevid v. Prosecutor, Case No. [T-02-54-AR73.7, Decision on Interlocutory
Appeal of the Trial Chamber’s Decision on the Assignment of Defence Counsel, 1 November 2004, (“S. Milofevi¢
Decision of 1 November 2004%), para. 13.
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Rule 80(B) of the Rules, a trial chamber may order the removal of an accused from the courtroom
and continue the proceedings in his absence if he has persisted in disruptive conduct, following a
warning that such conduct may warrant the removal. The Appeals Chamber has observed that the
right of an accused o be present at trial pursuant o Rule 80(B) of the Rules can be restricted “on
the basis of substantial trial dis;ruptions”.s6 The Appeals Chamber has further found that this rule is
not limited to intentional disruptions.”” The Appeals Chamber has emphasised that in assessing a
parlicular limitation on a statutory guarantee, such as the right to be physically present, the
proportionality principle must be taken into account, pursuant to which any restriction of a
fundamental right must be in service of a sufficiently important objective and must impair the right

no more than is necessary to accomplish the objcctivc.53
D. Discussion

20. From the outset, the Tral Chamber notes that it is constrained by the Appeals Chamber’s
instruction that a timely decision on this matter was to be issued “preferably no later than
25 March 2016”7, in other words, within three wecks from the date of the Appeals Chamber
Decision.” While the language used by the Appeals Chamber does not set a strict deadline for the
filing of this decision, it does indicate that, in the Appeals Chamber’s view, further expert medical
opinions arc not warranted at this stage. Notably, the Appeals Chamber would have been aware
that, as of the date of his appointment, more than three weeks were required for Dr. Martell to
conduct the necessary medical tests in Serbia and to file his previous report,60 and approximately
" five weeks were requircd'for Dr. Specenier to file his rt:port.61 Additionally, in remanding the
decision to the Trial Chamber, the Appeals Chamber noted that information contained in the RMO
Reports provided to the Trial Chamber every two weeks “may have an impact on whether HadZic,
at this stage, is fit to stand trial or what kind of accommodations, at this stage, could be instituted
and would be appropriate”, and made no reference to the Trial Chamber seeking additional medical

information.5 Therefore, the Trial Chamber considers that in inviting it to, within three weeks,

% Appeals Decision, para. 8; Stanific and Simatovi¢ Decision of 16 May 2008, para. 6; Zigiranyirazo Decision of

30 October 2006, para. 14, citing S. Milofevic Decision of 1 November 2004, para. 13.

" Appeals Decision, para. 8; Stanific’ and Simatovié Decision of 16 May 2008, para. 6; S, Milofevic Decision of 1
November 2004, para. 14.

% Appeals Decision, para. 8; Stanific and Simatovi¢ Decision of 16 May 2008, para. 6; Zigiranyirazo Decision of
30 October 2006, para. 14, citing §. Milofevie Decision of 1 November 2004, para. 17.

% Appeals Chamber Decision, para. 31.

% Dr. Martell was appointed on 30 June 2015 and his medical report was filed on 23 July 2015. Deputy Registrar’s
Notification of Appointment of Medical Expert (confidential), 3 July 2015, paras 1-2; Registrar’s Submission of
Medical Report (confidential), 23 July 2015, See Decision of 26 Cctober 2015, para. 10, fns 38-39.

®! Dr. Specenier was appointed on 11 June 2015 and his medical report was filed on 15 Tuly 2015. Deputy Registrar’s
Notification of Appointment of Medical Expert {confidential), 12 June 2015, paras 1-2; Deputy Registrar’s Submission
of Medical Report (confidential), 15 July 2015. See Decision of 26 October 2015, para. 10, fns 35-36.

5 Appeals Chamber Decision, para. 30.
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“reassess, based on the available and updated medical records, whether HadZic is fit for tn'al”,63 the
Appeals Chamber did not envision that the Trial Chamber would seck additional medical

information,

21. Moreover, the information provided in the Registry Submission demonstrates that it is not
possible for the Trial Chamber fo obtain additional medical information if it is to comply with the
25 March 2016 suggested deadline. In particular, the Registry has indicated that Dr. Martell would
be available to travel to Serbia during the week of 4 April 2016, and Dr. Specenier would not be
available to do so before 8 April 2016.%* The Trial Chamber would not be assisted by medical
reports prepared by cither Dr. Martell or Dr. Specenier if they are not based on the experts’ own
observations and tests. Thus, the Trial Chamber rejects the Defence proposal to send the RMO
Reports to Dr. Martell and Dr. Specenier asking that they submit ﬁpdated medical reports on the
basis thereof, Further, while the Registry was unable to indicate how much time would be required
to make the necessary arrangements to send the RMO to Serbia, the information if provides
demonstrates that it clearly cannot be accomplished prior to 25 March 201 6.°° Therefore, in order to
issue this decision within the timeframe set out by the Appeals Chamber, the Trial Chamber must

assess HadZi¢’s current fitness on the basis of the information currently before it.

22, In this respect, the Trial Chamber first recalls that in his expert medical report prepared in
Tuly 2015,% Dr. Martell found that HadZi¢’s language abilities were generally intact.®” HadZic
spoke at a normal rate and volume with “clear articulation”®® and had “no difficulty [understanding]
verbal instructions, or conversing in a normal fashi_on.”69 He expressed his thoughts “in a logical,
coherent, and goal-directed fashion with no evidence of formal thought disorder.”™ Dr. Martell
noted that HadZi¢ was able to raise issues on his own initiative, both in relation to past events, such
as his shoulder injury in the UNDU and his time as a fugitive, and future events like the planning of
his estate.”! According to Dr. Martell, Had7i¢’s executive functioning, which includes one’s ability

to take initiative, was by and large intact.”” During an extensive interview with Dr. Specenier in

& Appeals Chamber Decision, para. 31.

& Registry Submission, para. 3.

% Registry Submission, paras 4-6.

% See Decision of 26 October 2015, para. 43.(Trial Chamber’s analysis on reliability of Dr. Martell’s examination.)
57 Registrar’s Submission of Medical Report (confidential), 23 Tuly 2015, confidential Annex, (“Martell Report™), pp.
10, 14. :

%% Martell Report, p. 8.

¢ Martell Report, p. 11.

7 Martell Report, p. 8.

! Daniel Martell, 29 July 2015, T. 12636-12638,

" Daniel Martell, 29 July 2015, T. 12648.
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June 2015, Had#i¢ was able to provide detailed answers to his questions without any help or

suggestion over an 80 minute pm’iod.?4

| 23. . The Tral Chamber considers, however, that the information provided in the latest RMO
Reports describes a recent and marked deterioration in HadZi¢’s ability to communicate. In
February 2016, Had#i¢’s wife indicated that [REDACTED].” She described [REDACTED].”
[REDACTED).” The Deputy Medical Officer of the UNDU observed in the middle of February
that [REDACTED].”® As of 2 March 2016, however, Had%i¢’s treating neuro-psychiatrist, Dr. Nadj,
reported that [REDACTED].79 HadZi¢’s wife, on the other hand, reported at the beginning of March
that [REDACTED].* She indicated [REDACTED].*! More recently, on 16 March 2016, Had#i¢’s
wife reported that [REDACTED].* In the same report, the RMO reported that [REDACTED].®

24, The Trial Chamber further recalls that Dr. Martell expressed concem with HadZic’s overall
stamina, ability to maintain focus, his short-term memory, and processing speed.®® Hadiic
complained to Dr. Martell of intermittent headaches in the morning and afternoon and periods of
vertigo, which HadZi¢ dealt with by taking naps that consequently recharged him for two or three
hours.® Dr. Martell reported that his examination of Had%i¢ was discontinued after two and a half

hours of effort in order to allow HadZi¢ to rest.*

25.  [REDACTED], 2 March 2016, the RMO reported that [REDACTED].Y [REDACTED]*®
[REDACTED] the UNDU Deputy Medical Officer on 18 February 2016, [REDACTED].*’ Hadzi¢

7 See Decision of 26 October 2015, para. 44 (Trial Chamber’s analysis on reliability of Dr. Specenier’s examination).

“ Deputy Registrar’s Submission of Medical Report (confidential), 15 July 2015, confidential Annex, (“Specenier

Report™), pp. 9, 11.

™ Deputy Registrar’s Submission of Medical Reports {confidential), 22 February 2016, confidential Annex, p. 1, (“17

February 2016 RMO Report”), para. 2.

"% 17 February 2016 RMO Repost, para. 2.

17 February 2016 RMO Report, para. 2.

78 Deputy Registrar’s Submission of Medical Reports (confidential), 22 Febrary 2016, confidential Annex, p. 2, (“18

February 2016 Medical Report™), para. 3. :

® Registrar’s Submission of Medical Report (confidential), 3 March 2016, confidential Annex, (*2 March 2016 RMO

Report™), para. 5. See also 17 February 2016 RMO Report, para. 4; Deputy Registrar’s Submission of Medical Report

{confidential), 5 February 2016, confidential Annex (“3 Febroary 2016 RMO Report™), para. 4; Deputy Registrar’s

Submission of Medical Report (confidential), 22 January 2016, confidential Amnex, (“20 January 2016 RMO Report™),
ara. 4.

b 2 March 2016 RMO Report, para. 3.

812 March 2016 RMO Report, para. 3.

8 Deputy Registrar’s Submission of Medical Report (confidential), 18 March 2016, confidential Annex, (“16 March

2016 RMO Report™), para. 3. :

# 16 March 2016 RMO Report, paras 2, 6,

# Martell Report, pp. 14-15; Daniel Martell, 26 July 2015, T. 12647-12648. See also Pol Specenier, 21 August 2015, T.

12661-12664.

% Martell Report, p. 9.

¥ Martell Report, p. 9.

¥7) March 2016 RMO Report, para. 2.

# 2 March 2016 RMO Report, para. 2.
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also reported that [REDACTED).” [REDACTED].” The Deputy Medical Officer also noted that
[REDACTED].*?

26.  In the most recent RMO Report, HadZi¢’s wife reported that [REDACTED].** She indicated

that [REDACTED].* Had¥i¢’s wife reported that [REDACTED].*” [REDACTED] was confirmed
by HadZi¢’s treating team in Serbia in a medical report submitted to the RMO, dated 16 March
2016 The treating tcam also confirmed that [REDACTED].” The RMO concluded that
[REDACTED].”

27 Finally, the Trial Chamber notes that on 17 February 2016, Dr. Nadj considered
[REDACTED].”

28. . The Trial Chamber notes that the RMO Reports are based largely on sclf-reporting by

HadZi¢ or his wife during telephone conversations with the RMO,'™

and as such are primarily
hearsay evidence. Further, the interest that HadZi¢ and his wife have in him being found unfit
cannot be ignored. However, the Trial Chamber notes that much of what HadZi¢ and his wife report
is confirmed by HadZi¢’s treating team in Serbia.'”" Additionally, the RMO speaks with Had%i¢ or
his wife, as well as a member of HadZi¢’s treating team, on a bi-weekly basis and has not raised
concern over the accuracy of what has been reported. Moreover, the described deterioration in
HadZi¢’s condition, while not having been confirmed by independent expert examinations, is
consistent with Dr. Specenier’s testimony that HadZi¢’s condition was evolving from day to day and
it could be expected that it would worsen rapidly.m2 He clarified that the growth of Had7i¢’s tumour
was “dramatic™: thé tumour had trebled in size since the first MRI scan in November 2014 to the

5 103

second scan in May 201 Dr. Specenier also testified that, in addition to the original tumour, the

May 2015 scan revealed a new lesion and an “edema with shift of the midline”.'™* He explained that

* 18 February 2016 Medical Report, para. 2.

{8 February 2016 Medical Report, para. 2.

°L 18 February 2016 Medical Report, para, 2.

%> 18 February 2016 Medical Report, para. 2,

# 16 March 2016 RMO Report, para. 3.

' 16 March 2016 RMO Report, para. 3; 2 March 2016 RMO Report, para. 3.

% 16 March 2016 RMO Report, para. 3.

%% 16 March 2016 RMO Report, para. 4.

716 March 2016 RMO Report, para. 4.

*® 16 March 2016 RMO Report, para. 6.

17 February 2016 RMO Report, para. 4, See also 3 February 2016 RMO Report, para. 4.

1% 16 March 2016 RMO Report; 2 March 2016 RMO Report; 18 February 2016 Medical Report; 17 February 2016

RMO Report.

' See 16 March 2016 RMO Report, para. 4; 2 March 2016 RMO Report, paras 5-6; 17 Febmary 2016 RMO Report,
ara. 4. =

fo Pol Specenier, 21 August 2015, T. 12664,

1% pot Specenier, 21 Aungust 2015, T. 12674-126775; Specenier Report, p. 11.

1% Pol Specenier, 21 August 2015, T. 12674-12676; Specenier Report, p. 11.
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the intracranial pressure resulting from that shift can be fatal in the short-term, meaning that
symptoms of HadZi¢’s gradual dcclipe in neurological functioning and consciousness could
manifest themselves “from week to week”.'”® Similarly, Dr. Martell stated that HadZi¢’s tumour
could “be expected to continue to grow and his capacily to parlicipate [would] continue to

. - 55106
deteriorate. e will get worse. 10

Therefore, considering that HadZi¢’s condition as described in
the RMO Reports is not unexpected in light of the passage of time and the medical evidence
presented by Dr. Martell and Dr. Specenier, and in the absence of updated medical reports prepared
by Tobunal-appointed experts, the Trial Chamber, Judge Antoine Kesia-Mbe Mindua dissenting,

will rely on the information provided in the RMO Reports.

29. The Trial Chamber considers that the ’information in the RMO Reports indicates that there
has been a decline in HadZi¢’s condition. Notably, HadZi¢ is [REDACTED].""” {(REDACTED],"*®
and [REDACTED)."”” The Trial Chamber is satisfied that these deficiencies will pfcven[ HadZzi¢
from being able to effectively communicate with, and instruct, his counsel. Importantly, HadZi¢'s

treating physician believes [REDACTED].'"" For all of these reasons, the Trial Chamber, Judge

Antoine Kesia-Mbe Mindua dissenting, finds that, on a balance of probabilities, HadZi¢ is no longer

able to effectively exercise his fair trial rights, even with the assistance of counsel, (o such a degree
that he is able to meaningfully participate in his trial. The Trial Chamber, Judge Antoine Kesia-Mbe
Mindua dissenting, finds, therefore, that HadZic is currently unfit to stand trial.

30. The Trial Chamber’s finding that HadZi¢ is currently unfit to stand trial does not lead to the
conclusion that the proceedings must be terminated. To the contrary, the Trial Chamber recalls that
it is not the practice of the Tribunal fe lerminate legal proceedings due to an indefinite suspension
of hearings arising from an accused’s ill health."!! This practice is consistent with the need to not
only ensure that the rights ol the accused are respected, but to lalso protect the interests of the
alleged victims of HadZi¢’s alleged crimes. The Trial Chamber, Judge Antoine Kesia-Mbe Mindua
disscn.ting,- considers that an indefinite stay of the proceedings will more than adequately serve the

interests of justice in this case and is in line with the practice of the Tribunal.

"% Pol Specenier, 21 August 2015, T. 12676.

"% Daniel Martell, 29 July 2015, T. 12653-12654.

12716 March 2016 RMO Report, para. 3.

19% 9 March 2016 RMO Report, para. 5; 17 February 2016 RMO Report, para. 4.

1% 2 March 2016 RMO Report, para. 2. -

11017 Febmary 2016 RMO Report, para. 4.

' See Decision on Motion for Voluntary Withdrawal or Disqualification of Judges from Adjudication of Motion to
Proceed with the Defence Case, 21 April 2015, para. 14, citing Prosecutor v. Puki¢, Case No. IT-96-20-T, Decision
Rejecting the Application to Withdraw the Indictment and Order for Provisional Release, 24 April 1996; Prosecutor v.
Duki¢, Case No. IT-96-20-A, Order Terminating the Appeal Proceedings, 29 May 1996; Prosecutor v. Brdanin and
Tulic, Case No. IT-99-36-T, Decision on Prosecution’s Oral Request for the Separation of Trials, 20 September 2002;
Prosecutor v. Tali¢, Case No_ [T-98-36/1-T, Order Terminating Proceedings Against Momir Tali¢, 12 June 2003. See
afso Strugar 26 May 2004 Decision, para, 39.
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E. Disposition

31. Accordingly, the Trial Chamber, pursuant to Articles 20 and 21 of the Statute and Rules 54,
74 bis, and 126 bis of the Rules hereby:

(a) GRANTS the Defence leave to file the Reply;

(b) DISMISSES the Motion;

(¢) DECLARES that HadZi¢ is currently unfit to stand trial,
(d) STAYS the present proceedings indefinitely;

(¢) ORDERS that the terms and conditions of provisional release, as previously set out,''?

remain in effect; and

(f) ORDERS the Defence—by no later than 31 March 2016—to file a writlen submission
indicating what medical information contained in this decision, if any, it requests to

remain confidential.

Done in English and French, the English text being anthoritative.

Done this fifth day of April 2016,

At The Hague,
The Netherlands.,
L.
}ﬁdgc Guy Delvoie
Presiding

Judge Antoine Kesia-Mbe Mindua appends a dissenting opinion.

[Seal of the Tribunal]

' Decision of 26 October 2015, para. 69(f); Decision on Fourth Request for Modification of Mr. Had%i¢’s Address
While on Provisional Release {confidential), 8 October 2015; Decision on Request for Minor Modification to Terms of
Provisional Release (confidential), 18 August 2015; Decision on Urgent Motion for Provisional Release Filed on 28
Apnl 2015, 21 May 2015, paras 35-36.
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DISSENTING OPINION OF JUDGE ANTOINE KESIA-MBE MINDUA

1.  In general, I respectfully agree with many elements of this “Decision on Remand on
Continuation of Proceedings” adopted by the majority of this Trial Chamber (“Decision’). While 1
concur with my fellow Judges about the background of this case,' the submissions of the parties,”
and the analysis of the applicable law,” I must confess that I am hesitant about the discussion and T
do not share their finding that Had%i¢ is unfit to undergo and conclude his trial.* Similarly, T do not

share their view to stay the proceedings indefinitely.’

2. The purpose of a trial is to achieve a fair and impartial administration of justice between the
parties, that means between the Accused and the Prosecutor representing the victims as well as the
international community. Thus, a trial seeks to ascertain the truth of the matters at issue between the
parties and to apply the law to those matters. Even though a trial is not a historical work aiming to
establish the history of an event, a trial has the possibility of ascertaining, through the proceedings,
some facts linked to the case. Many means are used for that: witnesses, documentary evidence,
reports, etc. The aim is to provide a final legal determination of the dispute by a judgment. A trial

which is not concluded by a judgment is almost a loss of time and resources.

3. A verdict could be an acquittal or a conviction followed by the imposition of a sentence.
However, the purpose of a trial is not necessarily the delivery of a sentence. That is why even a
person who is in the final stages of his/her life is also entitled to a judgment if he/she is involved in

a case, even if there is no hope of him/her serving a prison sentence.

4, Thus, a terminally ill accused, who is presumed innocent, is entitled to, and has an interest
in, having his judgment pronounced as soon as possible in order to establish, if applicable, his
innocence. Equally for victims, it is necessary to have a legal determination of the case. Similarly
for the international community, since the crimes involved in our case are of international concern,

there is a strong interest in having a final legal determination.

5. Of course, a judgment makes sense only if the trial has been fair and the administration of
justice has been impartial. This means that the rights of the accused to a fair trial have been

scrupulously respected. Thus, it is not possible to try a person who is not fit for trial, in other words,

' Decision, paras 3-8.

* Decision, paras 9-12.
* Decision, paras 13-19.
* Decision, para. 29.

* Decision, para, 30.
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who cannot participate effectively in his/her trial since he/she does not have an understanding of the

essentials of the procee:dings.6

6. In its “Decision on Prosecution’s Urgent Interlocutory Appeal from Consolidated Decision
on the Continuation of Proceedings” rendered on 4 March 2016, the Appeals Chamber ordered the
Trial Chamber to issue its decision at the latest by 25 March 2016 and to “reassess, based on the
available and updated medical records, whether Hadzic¢ is‘fit for trial”, and if the Trial Chamber so
finds, orders the Trial Chamber (a) “to assess all reasonably available modalities for continuing the
trial under the proportionality principle” and (b) “to consider whether to continue or terminate the
proceedings”.7

7. Throughout this trial, which started on 16 October 2012,B the Trial Chamber has done its
best to assure a fair trial especially in respect of the rights of the Accused. Thus, the proceedings
have been repeatedly suspended since October 2014 due to HadZi¢’s medical condition and his
unwillingness to waive his right to be present at trial.” For fairness, and also for humanitarian
reasons, the Trial Chamber, following many disruptions and taking into account the advice of two
independent experts, Dr. Pol Specenier and Dr, Daniel Martell, decided on 26 October 2015 to stay

the proceedings for three months.'?

8. The current medical situation of HadZi¢ seems to have deteriorated, according to the last
RMO Report dated 16 March 2016 (“16 March 2016 RMO Report™)."! Along with the majority, [
note that the RMO Reports are based largely on self-reporting by HadZi¢ or his wife during
telephone conversations with the RMO, and as such are basically hearsay evidence,'” even though
many of their statements are confirmed by HadZi¢’s treating team in Serbia. On the basis of the
most recent RMO Reports, the majority has decided to declare HadZi¢ unfit."> A plain reading of

the 16 March 2016 RMO Report commands me to do the same. But, in this case, I cannot.

0. In order to declare Hadzi¢ fit on 26 October 2015, I relied basically on two independent
experts, even though I had the RMO Reports at hand.'* How can I now decide only on the basis of
the RMO Reporis without any other new independent expert opinions? What about the basic

® Decision, para. 13. :

! Prosecutor v, Hadfic¢, Case No. IT-04-75-AR73.1, Decision on Prosecution’s Urgent Interlocutory Appeal from
Consolidated Decision on the Continuation of Proceedings, 4 March 2016 (“Appeals Chamber Decision™), para. 31.

& See Prosecution Opening Statement, 16 October 2012, T. 75.

® Consolidated Decision on the Continuation of Proceedings, 26 October 2015 (“Decision of 26 October 2015™), para.
7.
' Decision of 26 October 2015, para. 69,
" Deputy Registrar’s Submission of Medical Report (confidential), 18 March 2016, confidential Annex.
Decision, para. 28.
" Decision, para. 29.
" Decision of 26 October 2015, paras 43-55.
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principle of parallelism of the forms and procedures? We know that according to this principle of
“formal parallelism”, the amending act must take the same form as the act to be amended. In my
view, a fresh independent expert opinion is needed in order to reassess HadZi¢’s medical condition.
With such advice, I may ascertain whether HadZi¢ is no longer able to effectively exercise his fair
trial rights, even with the assistance of counsel, to such a degree that he is no more able to
meaningfully participate in his trial.”®

10. In my opinion, by ordering the Trial Chamber to reassess, based on “the available and
updated medical records”, whether HadZi¢ is fit for trial,'® the Appeals Chamber leaves open the
possibility of the Trial Chamber obtaining new independent expert opinions; otherwise, there is a
breach of this basic principle of parallelism of the forms and procedures. Hence, the Trial Chamber
is requested and allowed to seek additional expert opinions of the same value as were previously
considered. Otherwise, the only way out is to rely on the first independent expert opinions, although

we have the RMO Reports which have a lower weight.

11. In her “Deputy Registrar’s Submission on Recent Proposals to Obtain Additional Medical
Opinions” dated 18 March 2016, the Deputy Registrar provided information in relation to the
proposals made by the Defence and Prosecution about possible new expert opinions.17 It is thus
clear that it is not possible for the Trial Chamber to obtain additional medical information if it is to
comply with the 25 March 2016 suggested deadline. For example, both Dr. Martell and Dr.
Specenier are not available before April 2016 and the Registry was unable to indicate how much

time would be required to make the necessary arrangements to send the RMO to Serbia.'®

12. In accordance with the principle of proportionality, the Trial Chamber, while taking into
account the humanitarian side of the situation as well as the rights of the accused, cannot ignore the
rights of the victims to know the truth, to have the judgment pronounced. This outcome is all the
more necessary if we consider the interest of justice, knowing that this trial is at a very advanced
stage, and a great deal of public resources have been spent. The serious nature and the large number
of alleged crimes involved, allegedly committed in several municipalities, as well as the great
number of victims, when compared to the rights of the Accused, which have been always respected
and accommodated, demand serious consideration of whether it is possible to conclude this case
with a formal final judgment. In my view, such a legal determination in the form of a final

judgment is more than necessary.

1% see Appeals Chamber Decision, para. 7.

'® Appeals Chamber Decision, para. 31.

'" Deputy Registrar’s Submission on Recent Proposals to Obtain Additional Medical Opinions, 18 March 2016
(“Registry Submission’),

'* Registry Submission, paras 3, 4-6.
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13. Nevertheless, the fate of this trial, which involves very serious crimes of international
concern, cannot be decided just on the basis of hearsay evidence. The 16 March 2016 RMO Report
needs appropriate corroboration in order to declare HadZi¢ unfit. Before receiving the 16 March
2016 RMO Report, I was ready to declare oncé again that HadZic is fit for trial and to reassess all
reasonably available modalities for continuing the proceedings, as requested by the Appeals

Chamber."”

14. Modalities which I could have envisaged would comprise the necessity for HadZi¢ to be
kept abreast of the developments in the trial by in-person and telephone contacts with his counsel,
while maintaining the possibility of him watching videos of proceedings and reviewing testimony
transcripts, filings, and decisions when convenient for him. These modalities would also take into
account that the time remaining for the conclusion of the Defence case would be drastically reduced
by the Prosecution’s unconditional waiver of cross-examination and the written nature of several
Defence testimonies to come. This would reduce any strain on HadZ7i¢ arising from unforeseen
1ssues in the remaining evidence. With these modalities in place, the remainder of the Defence case

could easily be presented in the course of two months.

15. However, the 16 March 2016 RMO Report suggests that there has been a further
deterioration of HadZi¢’s health condition, which I cannot, unfortunately, confirm at present.
Moreover, I note that the last submissions filed by the parties are dated before 16 March 2016: (a)
the Defence’s “Motion for Proposed Directions to Assess Medical Fitness” was filed on 9 March
2016, (b) the “Prosecution’s Response to Defence Motion for Proposed Directions to Assess
Medical Fitness™ was filed on 10 March 2016, and (c) the Defence’s “Reply Regarding Proposed
Directions to Assess Medical Fitness” was filed on 11 March 2016. '

16. In my view, the 16 March 2016 RMO Report brings new information which was not
envisaged or mentioned in the submissions of the parties and which was previously unknown to the

Trial Chamber. However, must be corroborated by an independent opinion, which is not possible
before 25 March 2016.

' Appeals Chamber Decision, para. 31.
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17.  Therefore, since I still formally consider HadZi¢ as fit for trial, and before receiving any
additional independent expert opinions, it is risky to determine the modalities for continuing the
trial knowing that Hadzi¢’s medical situation is deteriorating. However, the conclusion cannot be an
indefinite stay because, simply, the Trial Chamber is requested by the Appeals Chamber to decide

whether to continue or to terminate the proceedings.

Done in English and French, the English text being authoritative.

Done this twenty-fourth day of March 2016,
At The Hague,
The Netherlands.

Judge Antoine Kesia-Mbe Mindua

[Seal of the Tribunal]
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