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THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”) is seised of the Accused’s “Motion for Access to
Confidential Materials in Completed Cases”, filed on 16 April 2009 (“Motion™), and hereby

renders its decision thereon.

I._Background and Submissions

1. On 14 April 2009, the Accused filed a “Motion to Exceed Word Limit: Access to
Confidential Material in Completed Cases”, not opposed by the Office of the Prosecutor
(“Prosecution™).! On 15 April 2009, the Chamber issued its “Decision on Accused’s Motion to
Exceed Word Limit; Access to Confidential Material in Completed Cases” granting the Accused

leave to exceed the word limit in the Motion by 4,000 words.

2. In paragraph one of his Motion, the Accused requests that the Trial Chamber grant him
access to all inter partes confidential material from *“the pre-trial and trial proceedings” in 32
completed cases of which no Chamber is currently seised? However, in paragraph 13 of the
Motion he requests access to “all inter partes confidential material” from the 32 completed cases.
The Chamber interprets this request as a request for materials from both the pre-trial and trial
phases as well as from the appellate phase of the cases in question. Indeed, various other
Accused’s motions, filed before the Appeals Chamber and seeking access to materials from
proceedings pending on appeal, would suggest that he is interested in materials from all three

phases of the proceedings.

3. With reference to the jurisprudence of the Tribunal, the Accused argues that his request
meets all of the requirements set forth in Rule 75 of the Tribunal’s Rules of Procedure and
Evidence (“Rules”)’ and submits that he will respect all protective measures ordered in the relevant

proceedings that shall continue to have effect muratis mutandis in the present case should the

Chamber grant his Motion.* The Accused argues, with regard to each of the completed cases

concerned, that there is a significant geographical and temporal overlap between his and the
completed cases, as well as an interrelation between the factual bases.” He further submits that the

requested material is of crucial importance to the effective preparation of his defence, arguing that

! Prosecution Response to Karad#ié’s Motion to Exceed Word Limit: Access to Confidential Material in Completed
Cases, filed on 14 April 2009.

? Motion, paras. ] and 13.
* Motion, paras. 2-4.
4 Motion, para. 5.
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it is relevant to the allegations in the Third Amended Indictment (“Indictment”) and that there will
be a significant overlap in the witnesses who testify.® The Accused further submits that the
principle of equality of arms requires that his request be granted, as “all such materials ‘stand a

good chance’ to be useful” in the preparation of his defence.’
4, The scope of the Accused’s request is as follows:®

(a) all confidential closed and private session testimony transcripts (“category A materials™);

(b} all closed session hearing transcripts (“category B materials™);

(c) all confidential exhibits (“category C materials”); and

(d) all confidential inter partes filings and submissions and all confidential Trial Chamber decisions

(“category D materials™),

5. In the “Prosecution’s Response to KaradZi¢’s Motion for Access to Confidential Materials
in Completed Cases”, filed on 1 May 2009 (“Response”), the Prosecution opposes granting the
Accused access to all category B and D materials, on the basis that his request is overly broad and
amounts to a “fishing expedition”,” and that he has failed to demonstrate a legitimate forensic
purpose in this regard,'® It also opposes access to the category A and B materials in the cases of
Prosecutor v. Hadjihasanovié and Kubura, Prosecutor v. Martié, Prosecutor v. Slobodan
Milogevié, Prosecutor v. Mucié et al., and Prosecutor v. Orié."' The Prosecution further raises the
issue of ex parte materials, something not raised by the Accused himself, noting that he has not
shown a legitimate forensic purpose with regard to such material.'> Finally, the Prosecution does
not oppose the Motion insofar as it relates to category A and B materials in the remaining
completed cases, and requests the Chamber to order specific modifications to the existing
protective measures in these cases, and to attach conditions as to disclosure of these materials to
third parties."?

6. In their responses to the Motion, the accused in the Ori¢ and HadZihasanovi¢ and Kubura

cases request the Chamber to deny the Motion.'"* The accused Hazim Delié in the Mucié ef al. case

* Motion, para. 6.

§ Motion, paras. 6 and 10.

7 Motion, paras. 6 and 11.

& Motion, para. 1,

? Response, paras. 3, 22,

'® Response, para. 24.

! Response, paras. 2, 914,

' Response, paras, 18-20.

" Response, paras. 2, 25-30.

'* Response by Naser Ori¢ to KaradZi¢’s Motion for Access to Confidential Materials in Completed Cases, filed on 28
April 2009 (“Ori¢ Response™), para. 13; Response on Behalf of Enver Had2ihasanovié to Motion for Access to

Case No. IT-95-5/13-PT 3 5 June 2009
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requests that the Chamber grant the Motion, provided that the Chamber “subjects disclosure to
protective measures adopted by the original Trial Chamber”.'* The accused Zoran Zigi¢ in the

Kvocka et al. case does not oppose the Motion, '¢

II. Applicable Law

7. The Chamber notes the well-established principle of the Tribunal that proceedings should
be conducted in a public manner to the extent possible.17 Further, the Chamber observes that, in
general, “[a] party is always entitled to seek material from any source to assist in the preparation of
his case”.!® In exceptional circumstances, however, 2 Chamber may restrict the access of the
public, as well as the access of a party, to certain material under the provisions of the Rules.'” Such
confidential material can be categorised into three types: inter partes, ex parte, and subject to Rule
70,

8. In determining access to such material, the Tribunal must “find a balance between the right
of a party to have access to material to prepare its case and the need to guarantee the protection of
witnesses”.2? It is established that a party may obtain confidential material from another case to
assist it in the preparation of its case, if (a) the material sought has been “identified or described by

its general nature”; and (b) a “legitimate forensic purpose” exists for such access.”!

Confidential Materials in Completed Cases, filed on 1 May 2009 (*HadZihasanovi¢ Response™), para, 14; Amir
Kubura's Response to Radovan KaradZi¢’s Motion for Access to Cenfidential Materials in Completed Cases, filed on
7 May 2009 ("Kubura Response”), para. 5,

'> Hazim Delic’s Response to Radovan Karadzic’s Motion for Access to Confidential Materials in Completed Cases,
filed on 6 May 2009 (“Hazim Deli¢ Response™), para. 5,

'® Response to Radovan KaradZi¢'s Motion for Access to Confidential Materials in Completed Cases Filed by the
Accused Zoran Zigié, filed on 4 May 2009 (“Zigi¢ Response™), paras. 2-4.

17 Rule 78 provides, “All proceedings before a Trial Chamber, other than deliberations of the Chamber, shall be held in
public, unless otherwise provided.”

'8 Prosecutor v. Blaski¢, Case No. IT-95-14-A, Decision on Appellants Dario Kordié and Mario Cerkez's Request for
Assistance of the Appeals Chamber in Gaining Access to Appellate Briefs and Non-Public Post Appeal Pleadings
and Hearing Transcripts Filed in the Prosecutor v. Blaskié, 16 May 2002 (*Blaskié Decision™), para. 14; Prosecutor
v. Brdanin, Case No. 1T-99-36-A, Decision on Mi¢o Stani%ié’s Motion for Access to All Confidential Materials in
the Brdanin Case, 24 Januvary 2007 (“Brdanin Decision™), para. 10. :

" Prosecutor v. Dordevi¢, Case No. IT-05-87/1-PT, Decision on Vlastimir Dordevié’s Motion for Access to All
Material in Prosecutor v. Limaj et al., Case No. IT-03-66, 6 February 2008 (“Pordevi¢ Decision™), para. 6.

* Prosecutor v. Had¥ihasanovié¢ and Kubura, Case No IT-01-47-AR73, Decision on Appeal From Refusal to Grant
Access to Confidential Material in Another Case, 23 April 2002, p. 2.

! Blagkié Decision, para, 14; Prosecutor v. Blagofevi¢ and Jokié, Case No. IT-02-60-A, Decision on Motions for
Access to Confidentia} Material, 16 November 2005 (“First Blagojevi¢ and Joki¢ Decision™), para. 11; Prosecutor v.
Mrksi¢ and Sljivanéanin, Case No, IT-95-13/1-A, Decision on Veselin Sljivan¥anin’s Motion Seeking Access to
Confidential Material in the Kordié and Cerkez Case, 22 April 2008, para. 7; see alse Prosecutor v. Deli¢, Case No.

IT-04-83-PT, Order on Defence Motions for Access to All Confidential Material in Prosecufor v. Blaskié and
Prosecutor v. Kordié¢ and Cerkez, T December 2005 (“Deli¢ Order™), p. 6.

Case No. IT-95-5/18-pPT 4 5 June 2009
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9. The first requirement is not a particularly onerous one. The Accused correctly asserts that
the Appeals Chamber has held that requests for access to “all confidential material” can be

sufficiently specific to meet the identification standard.?

10.  With respect to the second requirement, the standards for access differ for each category of
confidential material. In respect of confidential inter parfes material, a “legitimate forensic
purpose” for disclosure in subsequent proceedings will be shown if the applicant can demonstrate
that the material is relevant and essential®® The relevance of such material may be determined “by
showing the existence of a nexus between the applicant’s case and the original case from which the
material is sought”?** To establish a nexus, the applicant is required to demonstrate a
“geographical, temporal or otherwise material overlap” between the two proceedings.” To show
that it is essential, the party seeking it must demonstrate “a good chance that access to this evidence

126

will materially assist the applicant in preparing his case. The standard does not require the

applicant to go so far as to establish that the material sought would likely be admissible evidence.”’

11.  Material can be deemed confidential by virtue of the fact that it has been provided by a state
or person subject to restrictions on its use pursuant to Rule 70.28 In such cases, where an applicant
has satisfied the legal standard for access to infer partes material, the entity that has provided the
material must still be consulted before the material can be given to that applicant before the
Tribunal, and the material must remain confidential.®® This is the case even where the Rule 70

. . 1. . 0
provider(s) consented to the use of the material in one or more prior cases.

22 Motion, para. 3; Brdanin Decision, para 11; Prosecutor v. Blagojevi¢ and Jokié, Case No. 1T-02-60-A, Decision on
Mom¢ilo Peri3i¢’s Motion Seeking Access to Confidential Materials in the Blagajevié and Joki¢ Case, 18 January
2006, para. 8; Prosecutor v. Blaski¢, Case No. 1T-95-14-R, Decision on Defence Motion on behalf of Rasim Deli¢
Seeking Access to All Confidential Material in the Blaskié Case, 1 June 2006, p.12.

¥ See Blaski¢ Decision, para. 14; First Blagojevié and Joki¢ Decision, para. 11; see also Deli¢ Order, p. 6, Dordevic
Decision, para, 7. ‘

® Prosecutor v. Limaj et al., Case No. 1T-03-66-A, Decision on Haradinaj Motion for Access, Balaj Motion for
Joinder, and Balaj Motion for Access to Materials in the Limaf case, 31 October 2006, para. 7; Bordevié Decision,
para. 7.

 See Blaski¢ Decision, para. 15; Prosecutor v. Kordié and Cerkez, Case No: IT-95-14/2-A, Pecision-on -Motion by- -
HadzZihasanovié, Alagi¢ and Kubura for Access to Confidential Supporting Material, Transcripts and Exhibits in the
Kordié and Cerkez Case, 23 January 2003, p. 4; Dordevi¢ Decision, para. 7.

% First Blagojevi¢ and Joki¢ Decision, para, 11; Dordevié Decision, para. 7; Blaski¢ Decision, para. 14.

¥ Dordevié Decision, para. 7.

2 Material produced pursuant to an order under Rule 54 bis may also require similar procedures before they can be
disclosed to an accused in another case.

* See Prosecutor v. Blaskic, Case No. IT-95-14-A, Decision on Prosecution’s Preliminary Response and Motion for
Clarification Regarding the Appeal Chamber’s Decision Dated 4 December 2002 on Pagko Ljubigi¢'s Motion for
Access to Confidential Material, Transcripts and Exhibits in the Bladki¢ Case, 8 March 2004, paras. | 1-12; Pordevié
Decision, para. 15; Deli¢ Order, p. 6.

3 Prosecutor v. Delié, Case No. IT-04-83-PT, Order on Jadranko Prlié's Motion for Access to All Confidential
Material in Prosecutor v. Rasim Deli¢, 2 December 20035, p. 4.

Case No. IT-95-5/18-PT 5 5 June 2009
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II1, Discussion
A. Time for responses/leave to reply

12, The Chamber notes that the Zigié Response, the Hazim Deli¢ Response, and the Kubura
Response were filed outside the 14 days time limit pursuant to Rule 126 bis, The Chamber further
notes the submission of the Kubura Defence that the Motion was received only on 23 April 2009.%
In light of the fact that the proceedings in the cases in question have been completed and that there
may have been delays in the transmission of the Motion to the defence teams concerned, the
Chamber considers it appropriate to extend the time limit for the above responses retrospectively,

and to consider them.
B. Identification of the materials sought

13.  Counsel for Naser Ori¢ submits that the Accused fails to identify the materials sought by
requesting access to “a/l confidential” material ¥ In the Response, the Prosecution does not
dispute that the Accused has identified or described the material sought by its general nature. The
Chamber recalls that requests for access to “all confidential material” can be sufficiently specific to
meet the standard required” and finds that the Accused has identified the material sought with
sufficient particularity. |

C. Access to confidential infer partes material

14. It is the Prosecution’s submission that the Accused has not demonstrated a legitimate
forensic purpose for access to category B and D materials and that his request for access to such
materials amounts to a fishing expedition. However, the Chamber will follow the recent decision
by the Appeals Chamber, which held that, in light of the principle of equality of arms, “once an
accused has been granted access to confidential exhibits and confidential or closed session
testimonies of ancther case before the Tribunal, he should not be prevented from accessing filings,

submissions, decisions and hearing transcripts which may relate to such confidential evidence”. ¥

‘Consequéritly, the Chamber will grant the Accused access fo the different categories of materials

3 Kubura Response, para. 1 (footnote 1),
2 Ori¢ Response, paras, 10-11.

% Brdanin Decision, para 11, Prosecutor v. Blagojevié and Jokié, Case No. 1T-02-60-A, Decision on Mom¢ilo
Peri3i¢’s Motion Seeking Access to Confidential Materials in the Blagojevié and Joki¢ Case, 18 January 2006, para.
8; Prosecutor v. Blaskié, Case No. IT-95-14-R, Decision on Defence Motion on behalf of Rasim Deli¢ Seeking
Access to All Confidential Material in the Blafkié Case, 1 June 2006, p.12.

¥ Prosecutor v. Dragomir MiloSevié, Case No. IT-98-29/1-A, Decision on Motion by Radovan Karad¥i¢ for Access to
Confidential Materials in the Dragomir Milogevié Case, para. 11, See also Prosecutor v. Perisié, Case No. IT-04-81-

T, Decision on Motion by Radovan KaradZi¢ for Access to Confidential Material in the Perisi¢ Case, 26 May 2009,
para. 20.

Case No. IT-95-5/18-PT 6 5 June 2009
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requested, including category B and D, in those completed cases, in regard to which the Chamber is
satisfied that the Accused has demonstrated a legitimate forensic purpose and is not conducting a

“fishing expedition”, i.e. seeking access to material in order to discover whether he has any case at
all to make.*

(i) Case of Prosecutor v. HadZihasanovi¢ and Kubura

15. The Accused submits that there is a geographical and temporal overlap between the
Hadzihasanovié and Kubura case and his own case, and that the allegations in both cases “derive
from similar factual incidents, namely incidents that are alleged to have occurred in and around the
Lasava [sic] valley area”.*® He further submits that access to confidential materials in this case will
allow him “to show the context in which Serb actions alleged to be criminal were committed”.”’
The Prosecution argues that this reasoning does not satisfy the requirements of a legitimate forensic
purpose and that there is no geographical overlap between the cases in question>® Counsel for
Enver HadZihasanovi¢ submits that the charges in the present case, conceming crimes against
Bosnian Muslims, are unrelated to the charges in the HadZihasanovi¢ and Kubura case, concerning
crimes against Bosnian Croats and Bosnian Serbs.” The arguments advanced in the Response and

the Hadzihasanovié Response are supported by Counsel for Amir Kubura.*?

16.  The Chamber notes that the Accused does not assert that the factual bases of both cases are
interrelated and it considers the reference to incidents “in and around” the Lava Valley area as too
vague and misleading. The Indictment does not charge the "Accused with crimes in the
municipalities in which that area is located, nor does it charge the Accused with crimes in any of
the municipalities contained in the indictment in Had%ihasanovi¢ and Kubura.®' In the absence of
geographical and factual overlap, the Chamber is not satisfied that the Accused has shown the
existence of a nexus between his case and the Had¥ihasanovié and Kubura case. The temporal
overlap between the two cases alone is insufficient to show a legitimate forensic purpose for access

to the requested materials.** Accordingly, the Chamber is not satisfied that there is a good chance

* Prosecutor v. Had%ihasanovié and Kubura, Case No. IT-01-47-PT, Decision on Motion by Mario Cerkez for Access

to Confidential Supporting Material, 10 October 2001, para. 11; Prosecutor v. Gotovina et al., Case No. 1T-06-90-
PT, Decision on Ivan Cermak’s and Mladen Markat’s Joint Motion for Access to Confidential Testimony and
Documents in Prosecutor v. Slobodan MiloSevi¢ Case, 1 March 2007, p. 3.

*¢ Motion, para. 6(J)(i).

7 Motion, para. 6(J)(iii).

** Response, paras. 9—10.

** Hadzihasanovi¢ Response, para. 12.

% Kubura Response, para. 3.

* Prosecutor v. Had3ihasanovi¢ and Kubura, Case No. IT-01-47-PT, Third Amended Indictment, 26 September 2003,

“ Prosecutor v. Gotovina et al., Decision on Motion by Radovan KaradZi¢ for Access to Confidential Materials in the
Gotovina et al. Case, 12 May 2009 para. 7.

Case No. 1T-95-5/18-PT 7 5 June 2009
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that granting access to the requested materials would materially assist the Accused in the

preparation of his case.
(i) Case of Prosecutor v. Marti¢

17.  The Accused argues that there is significant geographic and temporal overlap between, and
that there are interrelated factual bases in, his own case and the Martié case.”’ Additionally, the
Accused submits that it is alleged that “Marti¢ was part of a joint criminal enterprise with [the
Accused]”.** The Prosecution does not dispute that both cases overlap in relation to crimes alleged
in Bosanski Novi municipality and the alleged participants in, and purposes of, the joint criminal
enterprises.45 However, the Prosecution submits that the Accused has failed to satisfy the test in
respect of other aspects of the Marti¢ case and requests that Accused should not be granted access
to confidential materials insofar as they relate to the shelling of Zagreb in May 1995 or the crimes

carried out in the SAQ Krajina.*

18,  Applying the legal standards for access to the present Motion, the Chamber finds that there
is a clear and material overlap between the two cases with respect to the events that took place in
the municipality of Bosanski Novi. The indictment in the Marti¢ case charges crimes committed
between 1 August 1991 to 31 December 1995, inter alia in Bosanski Novi,*” namely persecutions,
deportations, and forcible transfer, which are also alleged under counts three, seven and eight of the
Indictment. Moreover, both the indictment in Martié and the Indictment allege that the Accused
and Milan Marti¢ were members of a common joint criminal cntérprise to permanently remove
Bosnian Muslim and Bosnian Croat inhabitants from areas of Bosnia and Herzegovina by means
which included the commission of crimes.*® Accordingly, the Chamber is satisfied that there is a
good chance that access to the material in the Martié case relating to these crimes would materially

assist the Accused in the preparation of his defence.

19, However, the Chamber is not satisfied that the Accused has established that a substantial
geographic overlap exists between the two cases as far as crimes in the other locations mentioned in
the Marti¢ indictment are concerned. Absent a geographical nexus, the temporal overlap -between

the two cases alone is insufficient to show a legitimate forensic purpose for gaining access to

* Motion, parz. 6(Q).
“ Motion, para. 6(Q)(3).
5 Response, para. 11.
% Response, para, 11.

ud Prasecu;cf:r v. Marti¢, Case No. IT-95-11-PT, Second Amended Indictment, 9 December 2005 (“Martié indictment™),
para. 211T.

* See Indictment, para. 11; Marti¢ indictment, para. 6.
Case No. IT-95-5/18-PT 8 5 June 2009
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materials relating to incidents in these locations. Consequently, the Chamber will order that the
Accused shall be granted access to confidential material in the Martié case, only in so far as they

are concerned with the events in Bosanski Novi.
(iit) Case of Prosecutor v. Slobodan Milofevi¢

20.  The Accused argues that there is significant geographic overlap, especially with regard to
alleged crimes in Kotor Varo$, Prijedor, and Srebrenica, as well as temporal overlap between, and
interrelated factual bases in, his own case and the Slobodan Milosevié case.® Additionally, the
Accused submits that Milo3evi¢ and the Accused himself were allegedly members of a joint
criminal enterprise.’”® The Prosecution notes that the Accused only refers to the portion of the
. Slobodan Milosevi¢ case related to Bosnia and Herzegovina and requests that access to confidential
materials should be limited to this portion, on the basis that the Accused has not sought access to
materials relating to other parts of the case and that, in any event, there is no geographical overlap

with the parts of the case concerning Croatia or Kosovo,’!

21.  The Chamber notes that the Motion explicitly refers only to the Bosnia and Herzegovina
indictment in the Slobodan Milosevié case.® This indictment relates to crimes committed in
several municipalities in Bosnia and Herzegovina between 1 March 1992 until 31 December
1995 °* including genocide, persecutions, extermination, murder, deportation, and inhumane acts,
which are also alleged under counts one and three to eight of the Indictment. The Slobodan
Miloevi¢ indictment also charges crimes in relation to incidents in Sarajevo between April 1992
and November 1995, including murder and attacks on civilians,® which are also alleged under
counts five, six and ten of the Indictment. Moreover, both the indictment in Slobodan MiloSevié
and the Indictment here allege that the Accused and MiloSevi¢ were members of a common joint
criminal enterprise to permanently remove Bosnian Muslim and Bosnian Croat inhabitants from

areas of Bosnia and Herzegovina by means which included the commission of crimes.”

22.  The Chamber notes that the geographical scope of the Slobodan MiloSevié¢ indictment is
broader than that of the Indictment, since the latter does not include allegatiens-in relation to the

municipalities of Bihaé, Bileéa, Bosanska Dubica, Bosanska Graditka, Bosanski Samac, Celinagc,

*° Motion, para. G(S).

%% Motion, para. 6(S)(iii).

%) Response, para. 12.

*2 Motion, para, 6(S), footnote 41,

* Prosecutor v. Slobodan MiloSevié, Case No. IT-02-54-T, Amended Indictment, 22 November 2002 (“Slobodan
Milofevi¢ indictment™), para. 3211,

% Slobodan Milogevi¢ indictment, paras, 4345,
** Indictment, para. 11; Slobadan Milo3evié indictment, para. 7.

Case No, IT-95-5/18-PT 9 5 June 2009
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Doboj, Gacko, Nevesinje, Prnjavor, Rudo, Sekoviéi, Sipovo, Tesli¢, and Trebinje.”® As far as these
municipalities are concerned, the Chamber can see no significant overlap between the two cases.
The Chamber is also not satisfied that the Accused has shown a legitimate forensic purpose for
gaining access to materials relating to the parts of the case concerning Croatia and Kosovo.
Consequently, the Chamber will grant the Accused access to confidential materials in the Slobodan
MiloSevi¢ case only in so far as they are concerned with the events in Bosnia and Herzegovina,

except for those events in the municipalities specifically mentioned in the present paragraph,
(iv) Case of Praosecutor v. Mucié et al.

23.  The Accused claims that there is a geographical and temporal overlap between his own case
and the case of Mucic et al., as both cases involve “crimes alleged to have occurred in Bosnia and
Herzegovina™,”’ incidents alleged to have occurred between 1992 and 1995,%% and interrelated
factual bases,”® The Prosecution argues that there is no nexus between the two cases that satisfies
the prerequisites for access to confidential materials, as the case of Mucié et al. related to crimes
committed in the Konji¢ municipality between May 1992 and October 1992, whereas the
Indictment does not concern crimes in that municipality or its surroundings.®’ However, Counsel
for Hazim Deli¢ submits that access to the requested materials would assist the Accused in the
preparation of his defence, because the determinations made by the Appeals Chamber in the case of
Mucié et al. as 1o the degree of control exercised by the Federal Republic of Yugoslavia over the
Bosnian Serb armed forces could be relevant to the threshold of effective conirol required to hold

the Accused responsible as a superior of these forces under Article 7(3) of the Statute.®’

24. The Chamber recalls that “the mere fact that both cases concern crimes committed in

17

- Bosnia and Herzegovina cannot be deemed as sufficiently specific”® and notes that there is no

geographical overlap, given that none of the charges in the Indictment is alleged to have been
committed in the Konji¢ municipality, the location of the crimes charged in the Muci¢ ef al.

t63

indictment.™ The Accused does not provide any proof for his claim that the factual bases of the

cases in question are interrelated and merely asserts that access to confidential materials in the

% Cf. Slobodan Milosevié indictment, para, 40,
37 Motion, para, 6(UX(i).

%% Motion, para. 6(UN(ii).

% Motion, para. 6(Uiii).

% Response, para. 13,

¢! Hazim Deli¢ Response, paras, 3—4.

2 Prosecutor v. Delié, Case No. IT-04-83-A, Decision on Motion by Radovan Karad?ié for Access to Confidential
Materials in the Rasim Deli¢ Case, 19 May 2009, para. 8.

® Prosecutor v. Mucié et al., Case No. IT-96-21-T, Amended Indictment, 30 October 1996, para. 14.
Case No. IT-95-5/18-PT 10 5 June 2009



IT-98-32-A

124

1926¢

Mucié et al. case is relevant “to show the context” of the charges in the Indictment.®* In the
absence of geographical and factual overlap between the cases in question the Chamber is not

satisfied that the Accused has shown the existence of a nexus between his case and the Mucié et al.

case.
(v) Case of Prosecutor v. Orié

25.  The Accused argues that there is significant geographic and temporal overlap between, and
that there are interrelated factual bases in, his own case and the Ori¢ case.®® He further submits that
his request aims at showing “the context of the events in which Dr, KaradZi¢ are [sic] charged”.5
Counsel for Naser Ori¢ submits that there is a complete lack of temporal overlap between the two
cases,” that the Accused has not shown how access to confidential material in the Orié case will
materially assist his case, and that “not every crime committed in the Bosnian context provides

»68

relevant context to the Accused’s case.”” The Prosecution responds that there is neither temporal

nor material overlap between the two cases, concurs with the submissions of Counsel for Naser

Ori¢, and requests that the Accused be denied access to confidential materials in the Ori¢ case.”

26.  The Chamber notes that Ori¢ was charged with crimes against Bosnian Serbs in Srebrenica
municipality between June 1992 and March 1993, whereas the Accused is charged with crimes
committed against Bosnian Muslims in Srebrenica and its surroundings between July and
November 1995.”" In the absence of temporal or other material overlap between both cases, the
geographic overlap between the two cases alone is insufficient to show a legitimate forensic
purpose for gaining access to confidential materials. The Accused does not indicate how the
material sought would help to show the context of the events in the Indictment. Accordingly, the
Chamber is not satisfied that there is a good chance that granting access to the requested materials

would materially assist the Accused in the preparation of his case.
(vi) Remaining Cases

27.  The Chamber notes that there is some material overlap, geographical, temporal, or

otherwise, between the Indictment and the indictments in the following cases:

* Motion, para. 6(UI)iii).

® Motion, para. 6(Y).

% Motion, para. 6(Y)(iii).

%7 Ori¢ Response, para. 6.

®® Ori¢ Response, paras. 3 and 9.

® Response, para, 14,

" Prosecutor v. Ori¢, Case No. IT-03-68 PT, Third Amended Indictment, 30 June 2005, para, 19ff,
" Indictment, para. 20.
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(a) Prosecutor v. Banovié: The indictment in this case relates to crimes committed
between 24 May 1992 and 30 August 1992 in the Omarska and Keraterm camps in the
municipality of Prijedor,” including persecutions and murder, which are also alleged
under counts three, five and six of the Indictment in relation to the same municipality
and timeframe. Moreover, both Banovi¢ and the Accused are alleged to have
participated in what appears to be a common joint criminal enterprise. Even though the
Banovi¢ indictment does not specifically mention the Accused, it does refer to the
“Bosnian Serb Leadership”. Furthermore, the objective of that joint criminal enterprise
is defined in the Banovi¢ indictment as “the permanent forcible removal of Bosnian
Muslim, Bosnian Croat or other non-Serb inhabitants from the territory of the planned
Serbian State in Bosnia and Herzegovina”,” which is similar to the objective “to
permanently remove Bosnian Muslim and Bosnian Croat inhabitants from the

territories of BiH claimed as Bosnian Serb te_rritory”,” alleged in the Indictment.

(b)  Prosecutor v. Blagojevi¢ and Joki¢, Prosecutor v. Obrenovié, and Prosecutor v. Momir
- Nikoli¢: The indictments in these cases relate to crimes committed between July and
November 1995 in Srebrenica and its surroundings,”” including genocide, persecutions,
extermination, murder, and forcible transfer, which are also alleged under counts two to
six and eight of the Indictment in relation to the same location and timeframe. Many of

1.7 Moreover,

the alleged incidents in the indictments in all of these cases are identica
it appears that the Accused is alleged to have participated with Blagojevi¢, Joki¢, and
Nikoli¢, in a common joint criminal enterprise relating to Srebrenica. Neither the
Blagojevié and Joki¢ indictment nor the Obrenovié and Nikoli¢ indictment explicitly
mention the Accused as a member of this joint criminal enterprise. However, the
objective of the joint criminal enterprise defined in the Indictment is “to eliminate the
Bosnian Muslims in Srebrenica by killing the men and boys of Srebrenica and forcibly
removing the women, young children and some ¢lderly men from Srebrenica”,” which
is similar to the objective, alleged in the Obrenovié and Nikolié¢ indictment and the

- Blagojevi¢ and Joki¢ indictment, “to forcibly transfer the women and chiidren from the

7 Prosecutor v. Fustar et al., Case No. IT-95-8/1-PT, Third Amended Indictment, 5§ July 2002 (“Banovié indictment™),
para. 26ff,

™ Banovi¢ indictment, para. 17.
7 Indictment, para. 9.

" Prosecutor v. Blagojevié et al,, Case No. IT-02-60-PT, Amended Joinder Indictment, 27 May 2002 (“Obrenovié and
Nikoli¢ indictment”), para. 35ff.; Prosecutor v. Blagojevi¢ et al., Case No. IT-02-60-T, Fourth Amended Joinder
Indictment, 14 May 2004 (“Blagojevié and Joki¢ indictment”), para, 35ff.

™ See Indictment, Schedule E. See also Blagojevi¢ and Joki¢ indictment, paras. 43-46; Obrenovié and Nikolié
indictment, paras. 4346,
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Srebrenica enclave ... and to capture, detain, summarily execute by firing squad, bury,
and rebury thousands of Bosnian Muslim men and boys aged 16 to 60 from the

Srebrenica enclave”.”®

(c) Prosecutor v. Brdanin: The indictment in this case relates to crimes committed in
several municipalities in Bosnia and Herzegovina between 1 April 1992 and 31
December 1992,” including genocide, persecutions, extermination, deportation and
forcible transfer, which are also alleged under counts one, three, four, seven and eight
of the Indictment in relation to the same municipalities and timeframe. Moreover, the
Brdanin indictment lists the Accused as a participant in a joint criminal enterprise with
the objective of “the permanent forcible removal of Bosnian Muslim and Bosnian Croat

inhabitants from the territory of the planned Serbian state”.®

(d) Prosecutor v. Cesié: The indictment in this case relates to crimes committed in Bréko
municipality between May and June 1992,%' including murder, which is also charged
under counts five and six of the Indictment in relation to the same municipality and

timeframe.

(e) Prasecutor v. Deronji¢: The indictment in this case relates to persecutions committed
in Bratunac municipality between the end of April 1992 and 9 May 1992,% which are
also charged under count three of the Indictment in relation to the same municip'ality

and timeframe.

t)) Prosecutor v. Erdemovié: The indictment in this case relates to murders committed in
Zvornik municipality on or about 16 July 1995 in relation to the events in Srebrenica,®
which are also charged under counts five and six of the Indictment in relation to the

same municipality and timeframe.

(g)  Prosecutor v. Galié: The indictment in this case relates fo crimes committed between

10 September 1992 and 10 Aﬁgust 1994 in relation to a campaign of shelling and

7 Indictment, para. 20. - -
™ Obrenovié and Nikoli¢ indictment, para. 30; Blagajevié and Joki¢ indictment, para. 30.

" Prosecutor v. Brdanin, 1T-99-36-T, Sixth Amended Indictment, 9 December 2003 (“Brdanin indictment”™), para,
3511,

* Brdanin indictment, paras. 27.1-27.2.

* Prosecutor v. Cefié, Case No, IT-95-10/1-PT, Third Amended Indictment, 26 November 2002, para. 12ff.

® prosecutor v. Deronji¢, Case No. IT-02-61-PT, Second Amended Indictment, 30 September 2003, para. 27t
8 Prosecutor v. Erdemovié, Case No. IT-96-22-PT, Indictment, 10 October 1997, para. 12,
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sniping in Sarajevo, including murder, terror, and unlawful attacks on civilians, which
are also charged under counts five, six, nine, and ten of the Indictment in relation to the
same municipality and timeframe, Many of the alleged incidents in the schedules

annexed to both indictments are identical,**

(h)  Prosecuror v. Jelisi¢: The indictment in this case relates to crimes committed in Bréko
municipality between May 1992 and June 1992,% including genocide and murder,
which are also charged under counts one, five, and six of the Indictment in relation to

the same municipality and timeframe.

@) Prosecutor v. Krajisnik and Prosecutor v. Plav§i¢: The common indictment in these
cases relates to crimes committed in several municipalities in Bosnia and Herzegovina
between 1 July 1991 and 30 December 1992, namely genocide, persecutions,
ektennination, murder, deportation, and inhumane acts, which are also alleged under
counts one and three to eight of the Indictment in relation to the same municipalities
and timeframe. Many of the alleged incidents in the Schedules annexed to both
indictments are identical® Moreover, both the Krajisnik and Plavsié indictment and
the Indictment here allege that the Accused, Kraji$nik, and Plavii¢ were members of a
joint criminal enterprise to permanently remove Bosnian Muslim and Bosnian Croat

inhabitants from areas of Bosnia and Herzegovina.®

G Prosecutor v. Krnojelac: The indictment in this case relates to crimes committed in
Foda municipality between April 1992 and August 1993,% including persecutions,
which are also alleged under count three of the Indictment, as well as murders in
relation to incidents at KP Dom prison, which are also alleged under counts five and six

of the Indictment.”’

¥ Prosecutor v, Gali¢, Case No. 1T-98-29-1, Indictment, 26 March 19§9 (“Gali¢ indictment™), para, 16ﬁ‘
% See, e.g., Indictment, Schedule F, Incidents 3, 4, and 6-10, which are identical to incidents identified in the First
Schedule to the Gglié indictment.
% Prosecutor v, Jelisi¢ et al., Case No. [T-95-10-PT, Second Amended Indictment, 20 October 1998, para. 14ff,

¥ Prosecutor v. Krajisnik and Plaviié, Case No, IT-00-39&40-PT, Amended Consolidated Indictment, 7 March 2002
(“Krafisnik and Plav$ié¢ indictment™), paras. 15, 18, 24, and 27.

% See, e.g., Indictment, Schedule A, Incidents 1.1,3.2,4.1,4.2, 5.2, 6.1, 8.2, 8.3, 9.1, 10.1, 10.4, 10.8, 12.1, 13.1, 15.1,

15.2, 16.1, and 16.2, which are identical to incidents identified in Schedule A appended to the Krajisnik and Plavsié
indictment,

® See Indictment, para. 11; Krajisnik and Plavsi¢ indictment, para. 4.

% prosecutor v. Krnofelac, Case No, 1T-97-25-1, Third Amended Indictment, 25 June 2001 (“Krnojelac indictment™),
para. 4.9.

*! Krnojelac indictment, paras. 5.32-5.34, See also Indictment, Schedule B, Incident 8.
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(k)  Prosecutor v. Krstié¢; The indictment in this case relates to crimes committed in
Srebrenica and its surroundings between 11 July 1995 to 1 November 1995, namely
genccide, persecutions, extermination, murder, deportation, and forcible transfer, which
are also alleged under counts two to eight of the Indictment in relation to the same
municipality and timeframe, Many of the incidents alleged in both indictments are

1, Moreover, as commander of the VRS Drina Corps,94 Krsti¢ is alleged in the

identica
Indictment to be a member of a joint criminal enterprise to eliminate the Bosnian

Muslims in Srebrenica,”

)] Prosecutor v. Kovacevi¢: The indictment in this case relates to charges of genocide,
persecutions, extermination, murder, and deportation in Prijedor municipality between
29 April 1992 and 31 December 1992, which are also charged under counts one and
three to seven of the Indictment in relation to the same municipality and timeframe.
Moreover, the Staki¢ indictment lists both Kovadevi¢ and the Accused as participants in
a joint criminal enterprise with the objective of “permanent forcible removal of Bosnian
Muslim and Bosnian Croat inhabitants from the territory of the planned Serbian

State“-g-’

(m)  Prosecutor v. Kunarac et al.: The indictment in this case relates to crimes committed
in Fo¢a municipality between July 1992 and February 1993,?® mainly torture and rape.
These underlying offences form part of the persecutions charged in relation to the same

municipality and timeframe under count three of the Indictment,”

(n)  Prosecutor v. Kvocka et al., Prosecutor v. Mejaki¢ et al., and Prosecutor v. Sikirica et
al.: The indictments in these cases relate to crimes committed between 24 May 1992

and 30 August-1992, including persecutions and murder in relation to incidents in the

100

Keratenn, Omarska, and Trnopolje camps (Prijedor municipality},” which are also

** Prosecutor v. Krstié, Case No. IT-98-33-PT, Amended Indictment, 27 October 1999 (“Krsti¢ indictment™), para.
2111, :

% See Indictment, Schedule E, Incidents 2, 3, 5-7, 9, 10, 14, and 15, which are identical to incidents identified in para.

24 of the Krstié indictment.

% Krsti¢ Indictment, para. 12.

% See Indictment, para, 22.

% Prosecutor v. Kovacevié, Case No. IT-97-24-1, Amended Indictment, 15 June 1998, para. 22T,

%" See Prosecutor v. Stakié, Case No. IT-97-24-PT, Fourth Amended Indictment, 11 April 2002, paras. 26-27.
Kovatevi¢ had been initially charged jointly with Staki¢ (see Prosecutor v. Drljada, Kovadevié, and Stakié, Case No.
IT-97-24-1, Indictment, 13 March 1997),

%8 pProsecutor v. Kunarac et al., Case No. IT-96-23-PT, Amended Indictment, 2 December 1999, para. 4.3,

* Indictment, para. 60(b) and (c). ,

' Prosecutor v. Kvocka et al., Case No. IT-98-30-PT, Amended Indictment, 26 October 2000 (“Kvocka et al.
indictment™), para. 24ff.; Prosecutor v. Mejakié &t al., Case No. IT-02-65, Consolidated Indictment, 5 July 2002
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alleged under counts three, five, and six of the Indictment, Additionally, the Sikirica et
al. indictment charges these and other incidents in Prijedor municipality as genocide,'”’
which is also alleged under count one of the Indictment in relation to the same
municipality and timeframe. Moreover, the Mejaki¢ et al. indictment lists Kvodka,
Sikirica, and the other accused in the Mejakié ef al. case as participants in a joint
criminal enterprise with the objective of “the permanent forcible removal of Bosnian
Muslim, Bosnian Croat or other non-Serb inhabitants from the territory of the planned
Serbian State in Bosnia and Herzegovina”.'"? This appears to correspond to what is
alleged in the Indictment as an “overarching” joint criminal enterprise to permanently
remove Bosnian Muslim and Bosnian Croat inhabitants from areas of Bosnia and

Herzegovina claimed as Bosnian Serb territory.'®

(0)  Prosecutor v. Mrda: The indictment in this case charges the murder of approximately
two hundred men on Vlasi¢ Mountain in Skender Vakuf municipality on 21 August

1992,'" which is also charged under counts five and six of the Indictment.'®

(p)  Prosecutor v. Dragan Nikoli¢: The indictment in this case relates to crimes committed
at Susica camp in Vlasenica municipality between early June 1992 and 30 September
1992,'% including persecutions and murder, which are also alleged under counts three,

five, and six of the Indictment.

(Q)  Prosecutor v.Staki¢: The indictment in this case relates to crimes committed in
Prijedor municipality between 30 April 1992 and 30 September 1992, including
genocide, persecutions, extermination, murder, deportation, and inhumane acts,’”’

which are also alleged under counts one and three to eight of the Indictment in relation

to the same municipality and timeframe. Moreover, the Staki¢ indictment lists the

Accused as a participant with Staki¢ in a joint criminal enterprise with the objective of

(“Mejakié et al. indictment”™), para. 29ff.; Prosecutor v. Sikirica et al,, Case No, 1T-95-8-PT, Second Amended
Indictment, 3 January 2001 (“Sikirica et al. indictment™), para. 35f%,

'V Sikirica et al. Indictment, paras. 26-34.

12 Mejaki¢ et al. Indictment, paras. 19-21.

13 See Indictment, para. 11.

"% Prosecutor v. Mrda, Case No. IT-02-59-3, Amended Indictment, 4 August 2003, para. 16.

19 See Indictment, Schedule B, Incident 15.6,

"¢ Prosecutor v. Dragan Nikoli¢, Case No. IT-94-2-PT, Second Amended Indictment, 7 January 2002, para. 3.

17 See P;f;?cuzar v. Stakié, Case No. IT-97-24-PT, Fourth Amended Indictment, 11 April 2002 (“Stakid indictment™),
paras. .

Case No. IT-95-5/18-PT 16 5 June 2009



IT-98-32-A 148
14950

“permanent forcible removal of Bosnian Muslim and Bosnian Croat inhabitants from
the territory of the planned Serbian state”.'%

() Prosecutor v. Tadi¢: The indictment in this case relates to crimes committed between
23 May 1992 and 31 December 1992,'% including persecutions and murder in relation
to incidents in Prijedor municipality,''® which are also alleged under counts three, five,

and six of the Indictment in relation to the same municipality and timeframe.

(s) Prosecutor v. Tali¢: The indictment in this case relates to crimes committed in several
municipalities of Bosnia and Herzegovina between 1 April 1992 and 31 December

1992, including genocide, persecutions, extermination, deportation, and inhumane

1

acts, which are also alleged under counts one, three, four, seven and eight of the

Indictment in relation to the same municipalities and timeframe. Moreover, the Tali¢
indictment lists the Accused as a participant with Tali¢ in a joint criminal enterprise

with the objective of “the permanent forcible removal of Bosnian Muslim and Bosnian

Croat inhabitants from the temtory of the planned Serbian state”. 1

® Prosecutor v. Vasiljevié: The indictment in this case relates to crimes committed in

Videgrad municipality between April 1992 and October 1992,'"? including persecutions,

114

extermination and murder, '~ which are also alleged under counts three, and four to six

of the Indictment in relation to the same municipality and timeframe.

(u)  Prosecutor v. Zelenovié: The indictment in this case relates to crimes committed in

3 115

Fota rnunicipality between April 1992 and February 1993, namely torture and

rape."® These underlying offences form part of the persecutions charged in relation to

the same municipality and timeframe under count three of the Indictment.'"’

1% See Stakié indictment, paras, 26-27.

199 prosecutor v. Tadié, Case No. 1T-95-1-T, Indictment (Amended), 14 December 1995 (“Tadi¢ indictment™), para. 1.

11° See Tadic indictment, para. 4fF.

" Prosecutor v. Brdanin and Tali¢, Case No. 1T-99-36-PT, Corrected Version of Fourth Amended Indictment, 10
December 2001 (*Brdanin and Talié indictment™), para, 35fF,

Y12 Brdanin and Talié indictment, paras. 27.1-27.2,

" Prosecutor v. Luki¢ et al., Case No. IT-98-32-PT, Amended Indictment, 12 July 2001 (“Luki¢ et al. indictment”)
para. 29.

U4 Lukié et al, indictment, para. 5fT,

"S Prosecutor v. Jankovié et al., Case No. IT-96-23/2-1, Amended Indictment, 20 April 2001 (*Jankovié et al.
indictment™), paras. 4.3-4.4.

118 Jankovié et al. indictment, para. 5.14F,
Y7 Indictment, para. 60(b) and (c).
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28.  Accordingly, the Chamber is of the view that there is a good chance that access to the
materials in the cases listed in the previous paragraph will materially assist the Accused in the

preparation of his case, insofar as these cases overlap with the present case.

29.  However, the Chamber notes that the geographical scope of certain of these cases is broader
than that of the Indictment. As far as the indictments in these cases charge events in municipalities
that are not included in the Indictment, the Chamber can see no significant overlap between these

cases and the present case. Notably, the Indictment does not include allegations in relation to:

(a) the municipalities of Bihaé-Ripa¥, Bosanska Dubica, Bosanska Gradiska, Celinac,

Pmjavor, Sipovo, and Tesli¢, which are included in the Tali¢ indictment;''®

(b)  the municipalities of Celinac, Pmjavor, Sipovo, and Tesli¢, which are included in the

Brdanin indictment;' 19

(¢}  the municipalities of Bileéa, Celinac, Doboj, Gacko, Nevesinje, Pmjavor, Rudo,
Sipovo, Teslié, and Tmmovo, which are included in the Krajisnik and Plavsié

indictment.'?

30. With regard to the case of Prosecutor v. Milan Babié, the Chamber notes that the indictment
in that case relafes to crimes committed in Croatia between 1 August 1991 and 15 February
1992,'2! while the geographical scope of the Indictment is limited to certain municipalities in
Bosnia and Herzegovina. The Chamber is not satisfied that the Accused has established that a
geographic overlap exists between the two cases. Absent a geographical nexus, the pdﬂial temporal
overlap between the two cases alone is insufficient to show a legitimate forensic purpose for
gaining access to materials in the Babié case. Accordingty, the Chamber is not satisfied that there
is a good chance that access to the material in the Babi¢ case would materially assist the Accused in

the preparation of his defence.

"'® Cf. Brdanin and Tali¢ indictment, para, 4.

' Cf., Brdanin indictment, para. 47.

"2 Cf Krajisnik and Plavsié indictment, para. 18.

! Prosecutor v. Milan Babié, Case No. IT-03-72-I, Indictment, 6 November 2003, para. 13fF,
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D. Access fo confidential ex parte materials

31.  As noted earlier, nowhere in the Motion does the Accused request access to ex parfe
material. Therefore, the Prosecution’s opposition to granting him access to any ex parte material is

moot. 122

IV. Disposition

32. For the reasons outlined above, the Chamber, pursuant to Rules 54, 70, and 75 of the Rules,
hereby GRANTS the Motion in part and allows the Accused, subject to the conditions set forth
below, access to all inter partes confidential material, including all confidential closed and private
session testimony transcripts, all closed session hearing transcripts, all confidential exhibits, all
confidential inter partes filings and submissions, and all confidential Trial Chamber and Appeals

Chamber decisions, in the following cases:

(a) Prosecutor v. Banovié; (b) Prosecutor v. Blagojevié and Jokic;
(c) Prosecutor v. Obrenovi¢; (d) Prosecutor v. Momir Nikoli¢;
(e) Prosecutor v. Cesié; (f) Prosecutor v. Deronjié;

(g) Prosecutor v. Erdemovi¢; . (h) Prosecutor v. Gali¢;

(i) Prosecutorv. J elisié; () Prosecutor v. Krnojelac ;

(k) Prosecutor v. Krstié; (1) Prosecutor v. Kova¢ evic;
(m)Prosecutor v. Kunarac et al., (n) Prosecutor v. Kvocka et al.;
(0) Prosecutor v. Mejakié¢ et al.; (p) Prosecutor v. Sikirica et al.;
(q) Prosecutor v. Mrda; (r) Prosecutor v. Dragan Nikoli¢,
(s) Prosecutor v. Staki¢; (t) Prosecutor v. Tadic ;

(u) Prosecutor v, Vasiljevié; (v) Prosecutor v. Zelenovic;

(W) Prosecutor v. Tali¢, in so far as the materials do not relate to the municipalities of Bihaé-
Ripa¢, Bosanska Dubica, Bosanska Gradigka, Celinac, Pmjavor, Qipovo, and Teslié;
(x) Prosecutor v. Brdanin, in so far as the materials do not relate to the municipalities of

Celinac, Prjavor, Sipovo, and Tesli¢;

12 See Response, paras. 18-20.
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(y) Prosecutor v. Plav§i¢, in so far as the materials do not relate to the municipalities of
Bileca, Celinac, Doboj, Gacko, Nevesinje, Prnjavor, Rudo, Sipovo, Tesli¢, and Trnovo;

(z) Prosecutor v. Krajisnik, in so far as the materials do not relate to the municipalities of
Bileca, Celinac, Doboj, Gacko, Nevesinje, Prnjavor, Rudo, Qipovo, Tesli¢, and Trnovo;

(aa) Prosecutor v. Marti¢, in so far as the materials are concerned with events in Bosanski
Novi;

(bb) Prosecutor v. Slobodan Milofevié, in so far as the materials are concerned with events in
Bosnia and Herzegovina, and in so far as the materials do not relate to the municipalities
of Biha¢, Bile¢a, Bosanska Dubica, Bosanska Gradika, Bosanski Samac, Celinac, Doboj,

Gacko, Nevesinje, Pmjavor, Rudo, Sekovidi, Sipovo, Tesli¢, and Trebinje.
33. The Chamber ORDERS the Prosecution:

(a) to identify to the Chamber and the Registry, withinl4 days of this Decision, what inter
partes confidential material in the cases identified in paragraph 32 can be immediately
disclosed to the Accused and what inter partes confidential materials, if any, cannot be
immediately disclosed to the Accused, due to protective measures already in force, or
pending the Prosecution’s request to the Chamber for additional protective measures or an

agreement by Rule 70 providers;

(b) to file, by the same date, its request, if any, for additional protective measures of any inter

partes confidential material in the cases identified in paragraph 32;

(¢) to contact, by the same date, the Rule 70 providers in relation to any material subject to a
condition relating to disclosure under Rule 70, and to seek their consent for its disclosure to
the Accused, and, where Rule 70 providers consent to such disclosure, to notify the Registry

of such consent.
34,  The Chamber REQUESTS the Registry to disclose to the Accused:

(a) the material that can be immediately disclosed once it has beenr identified as such by the

Prosecution in accordance with paragraph 33(a);

(b) the remaining material, once notified by the Prosecution that it is appropriate to do so

following upon paragraphs 33(b) and 33(c).

35.  The Chamber ORDERS that no confidential and ex parfe material from the cases listed in
paragraph 32 above be disclosed to the Accused.
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36.  The Chamber ORDERS that the Accused and his legal associates, assigned by the Registry,
shall not disclose to the public, or to any third party, any confidential or non-public material
disclosed from the cases listed in paragraph 32 above, including witness identities, whereabouts,
statements, transcripts, or any information which would enable them to be identified and would
breach the confidentiality of the protective measures already in place except to the limited extent
that such disclosure to members of the public is directly and specifically necessary for the
preparation and presentation of the Accused’s case. If any confidential or non-public material is
disclosed to the public where directly and specifically necessary, any person to whom disclosure is
made shall be informed that he or she is forbidden to copy, reproduce, or publicise confidential or
non-public information or to disclose it to any person, and that he or she must return the material to

the Accused as soon as it is no longer needed for the preparation of the Accused’s case.

37.  The Chamber ORDERS that if, for the purposes of the preparation of the Accused’s
defence, non-public material is disclosed to the public, any person to whom disclosure of the
confidential material is made shall be informed that he or she is forbidden to copy, reproduce or
publicise, in whole or in part, any non-public information or to disclose it to any other person, and
further that, if any such person has been provided with such information, he or she must return it to
the Accused and/or his legal advisers as soon as the information is no longer needed for the

preparation of the Accused’s defence.

38. | For the purposes of this Decision, “the public” means and includes all persons,
governments, drganis_ations, entities, clients, associations, and groups, other than the Judges of the
Tribunal, the staff of the Registry, the Prosecutor and his representatives, and the Accused and his
legal advisers, assigned by the Registry. “The public” also includes, without limitation, families,
friends, and associates of the Accused; accused and defence counsel in other cases or proceedings

before the Tribunal; and the media and journalists.

39,  The Chamber ORDERS that nothing in this Decision shall affect the disclosure obligations
of the Prosecution under Rules 66 and 68; and RECALLS that it is the responsibility of the
Prosecution to determine whether there is additional material related to the cases listed in paragraph
32 above that should be disclosed to the Accused but which is not covered by the terms of this

Decision.

40.  The Chamber RECALLS that, pursuant to Rule 75(F)(i), any protective measures that have
been ordered in respect of a witness in the cases listed in paragraph 32 above shall continue to have
effect in the case against the Accused, except insofar as they have been varied in accordance with

this Decision,.
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41.  The Chamber ORDERS that if any of the Accused’s legal associates, assigned by the
Registry, should withdraw from the case, any confidential material to which access is granted in

this decision and that remains in their possession shall be returned to the Registry.

42,  The Chamber ORDERS the Accused, on completion of proceedings against him, including
any appeal, to return all confidential material for which the access is granted in this Decision to the

Registry.

Done in English and French, the English text being authoritative.

u Bg—vv-—7
Judge Iain Bonomy, Presiding

Dated this fifth day of June 2009
At The Hague
The Netherlands

[Seal of the Tribunai]
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