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THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (“Tribunal™) is seised of the “Prosecution Motion
and Submission Concerning Further Decision on Prosecution’s First Rule 92 bis Motion
(Witnesses for Eleven Municipalities)”, filed on 12 February 2010 (“Motion™), and hereby

issues its decision thereon.

L _Background and Submissions

1. On 29 May 2009, the Office of the Prosecutor (“Prosecution™) filed the “Prosecution’s
First Motion for Admission of Statements and Transcripts of Evidence in Lieu of Viva Voce
Testimony Pursuant to Rule 92 bis (Witnesses for Eleven Municipalities)” (“First Rule 92 bis
Motion™), in which it requested, pursuant to Rule 92 bis of the Tribunal’s Rules of Procedure
and Evidence (“Rules™), the admission of the transeripts of prior testimony and/or witness
statements of what was ultimately 20 witnesses, and numerous associated exhibits in relation to

that written evidence.!

2. On 10 November 2009, the Chamber issued the “Decision of Prosecution’s First Motion
for Admission of Statements and Transcripts of Evidence in Lieu of Viva Voce Testimony
Pursuant to Rule 92 bis (Witnesses for Eleven Municipalities)” (*Decision on First Rule 92 bis
Motion™), in which it granted the First Rule 92 bis Motion in part, admitting into evidence the
written statements and/or transcripts of prior testimony of 14 witnesses, as well as various
associated exhibits related to their written evidence.” In the Decision on First Rule 92 bis
Motion, the Chamber also denied without prejudice the proposed evidence for three witnesses,
namely KDZ010, KDZ027, and Mersudina Saim-HodZi¢, as well as a number of associated

exhibits, primarily on the basis that the Chamber was unable to review them.?

3. On 18 November 2009, the Prosecution filed the “Prosecution’s Motion for Admission
of Evidence, and Notifications and Clarification Relating to the Trial Chamber’s 10 November
2009 Decision on Prosecution’s First Rule 92 bis Motion” (“Motion and Clarification™). In the
Motion and Clarification, the Prosecution inter alia resubmitted the written statements of

KDZ027 and Mersudina Saim-HodZi¢ and the full transcript of KDZ010’s prior testimony, and

! First Rule 92 bis Motion, paras. 1, 4-5, Appendix A.
2 Decision on First Rule 92 bis Motion, para. 47. See also Corrigendum to Decision of Prosecution’s First Motion
for Admission of Statements and Transcripts of Evidence in Lieu of Viva Voce Testlmony Pursuant to Rule 92 bis
(Witnesses for Eleven Municipalities), 16 November 2009 (“Corrigendum™).

* Decision on First Rule 92 bis Motion, paras. 19-20, 45.
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requested the Chamber to admit this written evidence pursuant to Rule 92 bis of the Rules.* The
Prosecution also resubmitted the various associated exhibits whose admission was denied
without prejudice in the Decision on First Rule 92 bis Motion, and requested the Chamber to

admit them into evidence.’

4. On 9 February 2010, the Chamber issued the “Further Decision on Prosecution’s First
Rule 92 bis Motion (Witnesses for Eleven Municipalities)” (“Further Decision on First Rule
92 bis Motion™), admitting into evidence the transcripts of KDZ010’s prior testimony and four
associated exhibits tendered with the witness’s evidence, as well as the written statement of
Mersudina Saim-Hod#i¢.° Tn the Further Decision on First Rule 92 bis Motion, the Chamber
also denied admission of inter alia the associated exhibits with Rule 65 fer numbers 14835 (as it
~ was unable to review its content) and 40568 (as it did not consider it an inseparable and
indispensable part of KDZ216’s prior testimomy).7 It also instructed the Prosecution to provide
the Registry with confidential versions of the transcripts of prior testimony of KDZ(057 and
KIDZ072, as well as public, redacted versions of the same, and to replace the incotrect English

translation of the document with Rule 65 ter number 12144 with a correct one.?

5. In the Motion, the Prosecution informs the Chamber that it has now uploaded the English
translation of the associated exhibit with Rule 65 fer number 14835 and requests the admission
into evidence of this document’ The Prosecution also requests the Chamber to admit the
associated exhibit with Rule 65 ter number 40568 (videotape showing a man smoking a
cigarette, and wearing a cowboy hat and an armband), and points the Chamber to the relevant
portions of KDZ216’s prior testimony where the video was discussed.® Finally, and upon
instructions by the Chamber in the Further Decision on First Rule 92 bis Motion, the
Prosecution informs the Chamber that it has uploaded into ecourt the confidential and public
redacted versions of KDZ057 and KDZ072’s prior testimony, as well as a “more detailed
version” of the English translation of the document with Rule 65zer number 12144,

* Motion and Clarification, paras. 2, 21,

Motion and Clarification, paras. 9-10.

¢ Further Decision on First Rule 92 bis Motion, paras. 21, 25, 28, 44(A)(1), 44(AX6)—(7).
7 Further Decision on First Rule 92 bis Motion, paras. 30-31.

¥ Further Decision on First Rule 92 &is Motion, para. 44(A)(5), 44(A)(8).

? Motion, paras. 1-3. A

19 Motion, paras. 1-2.

I Motion, paras. 4--5.

3
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II. Applicable Law

6. On 15 October 2009, the Trial Chamber issued the “Decision on the Prosecution’s Third
Motion for Admission of Statements and Transcripts of Evidence in Lieu of Viva Voce
Testimony Pursuant to Rule 92 bis (Witnesses for Sarajevo Municipality)” (“Decision on Third
Rule 92 bis Motion™), in which it outlined the law applicable to motions made pursuant to
Rule 92 bis. The Chamber will not discuss the applicable law again here, but refers to the

12 However, the Chamber

relevant paragraphs of the Decision on Third Rule 92 bis Motion.
notes that, according to the Tribunal’s case-law, associated exhibits that form an inseparable and

indispensable part of a witness’s evidence may be admitted."?

1. Discussion

7. In the Further Decision on First Rule 92 bis Motion, the Chamber denied without
prejudice the admission into evidence of the associated exhibit with Rule 65 fer number 14835
in relation to witness Ferid Spahi¢ because the document did not have an English translation.™
In the Motion, the Prosecution notifies the Chamber that it has uploaded the English translation
in ecourt, and requests its admission into evidence.!®> The Chamber notes that this document is
an addendum to the statement provided by Ferid Spahi¢ on 3-4 November 1997, which has
already been admitted into evidence pursﬁant to the Decision on First Rule 92 bis Motion.'
Upon review of Ferid Spahié’s prior testimony, the Chamber is satisfied that this addendum
forms an inseparable and indispensable part of the witness’s testimony, and will, therefore,

admit it into evidence.

8. The Chamber also denied the admission into evidence of the associated exhibit with Rule
65 ter number 40568, which had been tendered as an associated exhibit of KIDZ216, on the basis
that it was not discussed by the witness during her prior testimony.'” In the Motion, the
Prosecution identifies the pages of KDZ216’s prior testimony where the video was discussed,
and requests the Chamber to admit the associated exhibit on this basis.!® The Chamber has
reviewed the video against the relevant pages of KDZ216s prior testimony, and is satisfied that
the video forms an inseparable and indispensable part of KIDDZ216’s testimony. It will,

therefore, admit it into evidence.

12 Decision on Third Rule 92 bis Motion, paras. 4—11.

" Decision on Third Rule 92 bis Motion, paras. 4-11.

' Further Decision on First Rule 92 bis Motion, para. 31.
¥ Motion, para. 3.

16 Decision on First Rule 92 bis Motion, para. 47(1)(a).

17 Further Decision on First Rule 92 is Motion, para. 30.
18 Motion, para. 2.
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9. In paragraph 32 of the Further Decision on First Rule 92 bis Motion, the Chamber
discussed the associated exhibit with. Rule 65 ter number 40542, and determined that it was not
an inseparable and indispensable part of Jusuf Avdispahi¢’s evidence. However, it erroneously
referred to this video as the associated exhibit with Rule 65 ter number 40568."° Therefore, the
Chamber considers that, for reasons of clarity, the number 40568, currently in paragraph 32 of
the Further Decision on First Rule 92 bis Motion, should, in fact, be 40542.%°

10.  Finally, in the Decision on First Rule 92 bis Motion, and in relation to Sakib
Husrefovié’s evidence, the Chamber admitted the associated exhibits with Rule 65 fer numbers
21180, 21181, and 21182, and denied admission of the associated exhibit with Rule 65 fer
number 21183.*! In the Further Decision on First Rule 92 bis Motion, however, the Chamber
erroncously referred to the associated exhibits with Rule 65 fer numbers 21181, 21182, and
21183, when changing their status from “admitted” to “provisionally admitted”, while, in fact,
this order pertained to the associated exhibits with Rule 65 ter numbers 21180, 21181, and
21182 (and not 21 183).%2 The Chamber hereby confirms that it denied the admission of the
associated exhibit with Rule 65 fer number 21183, and provisionally admitted the associated
exhibits with Rule 65 fer numbers 21180, 21181, and 21182, subject to the Prosecution
providing Sakib Husrefovié’s written statement in a form which fully complies with the formal

requirements of Rule 92 bis(B).

IV. Disposition

11. Accordingly, pursuant to Rules 54, 89, and 92 bis of the Rules, the Trial Chamber
hereby:

A. GRANTS the Motion and ORDERS that:

1) The associated exhibits with Rule 65 fer numbers 14835 and 40568 are

admitted into evidence;

(ii)  The first sentence of paragraph 32 of the Further Decision on First Rule
92 bis Motion shall read as follows:

' The determination of the admissibility of the associated exhibit with Rule 65 ter number 40568 had already been
dealt with in paragraph 30 of the Further Decision on First Rule 92 bis Motion in relation to KDZ216’s evidence.

* The Chamber has taken note of the Prosecution’s clarification with respect to the associated exhibit with Rule
65 ter number 40542 in footnote 1 of the Motion, that is, the associated exhibit referred to in the First Rule 92 bis
Motion should have been that with Rule 65 fer number 40523 and not 40542, However, this clarification does
not impact on the Chamber’s determination in paragraph 32 of the Further Decision on First Rule 92 bis Motion.

2! Decision on First Rule 92 bis Motion, para. 38. See also Corrigendum, para. 2.

% Further Decision on First Rule 92 bis Motion, paras. 40, 44(A)(4).
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The associated exhibit with Rule 65 fer number 40542 was tendered

as an associated exhibit along with Jusuf Avdispahi¢’s evidence.

(iii)  The third sentence of paragraph 40 of the Further Decision on First Rule
92 bis Motion shall read as follows:

Following from this, the associated exhibits of Sakib Husrefovié’s
evidence, and which bear Rule 65 fer numbers 21180, 21181, and
21182, should have also only been provisionally admitted by the
Chamber.

(iv)  Paragraph 44(A)4) of the Further Decision on First Rule 92 bis Motion

shall read as follows:

The status of the admission into evidence of Sakib Husrefovié’s
written statement and the three associated exhibits pertaining to his
evidence (Rule 65 ter numbers 21180, 21181, and 21182) is changed,
so that the documents are provisionally admitted into evidence,
subject to the Prosecution providing the written statement in a form

which fully complies with the formal requirements of Rule 92 bis(B);

B. REQUESTS the Registry to assign exhibit numbers to the exhibits that have

been admitted into evidence.

Done in English and French, the English text being authoritative.

b

Judge O-Gon Kwon

Presiding
Dated this eighteenth day of March 2010
At The Hague
The Netherlands
[Seal of the Tribunal]
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