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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘iunal”) is seised of the Accused’s “Motion
for Reconsideration of Decisions on Judicial NotafeAdjudicated Facts”, filed on 4 March
2010 (“First Motion”), and the “Second Motion foreBonsideration of Decision on Judicial
Notice of Adjudicated Facts”, filed on 26 April 201(“Second Motion”) (collectively

“Motions”), and hereby issues its decision thereon.

|. Background and Submissions

1. The Office of the Prosecutor (“Prosecution”) hdsdifive motions for judicial notice of

adjudicated facts in this case to date, namely;Frst Prosecution Motion for Judicial Notice
of Adjudicated Facts”, filed on 27 October 2008 ttsecond Prosecution Motion for Judicial
Notice of Adjudicated Facts ar€brrigendumto First Prosecution Motion for Judicial Notice of
Adjudicated Facts”, filed on 17 March 2009; the IfBhProsecution Motion for Judicial Notice
of Adjudicated Facts”, filed on 7 April 2009; thEdurth Prosecution Motion for Judicial Notice
of Adjudicated Facts”, filed on 26 August 2009 (tkth Motion on Adjudicated Facts”); and
the “Fifth Prosecution Motion for Judicial Noticé Adjudicated Facts”, filed on 15 December
2010 (“Fifth Motion on Adjudicated Facts”). At thenme the Accused filed the Motions, the

Trial Chamber had rendered decisions on the first of these five motions.

2. In its “Decision on First Prosecution Motion fordicial Notice of Adjudicated Facts”,
filed on 5 June 2009 (“First Decision on Adjudichfeacts”), the Chamber took judicial notice
of 302 out of 337 facts proposed by the Prosecyltionits “Decision on Third Prosecution
Motion for Judicial Notice of Adjudicated Facts’iled on 9 July 2009 (“Third Decision on
Adjudicated Facts”), it took judicial notice of 468ut of 497 facts proposédand in its
“Decision on Second Prosecution Motion for Judidaitice of Adjudicated Facts”, filed on 9
October 2009 (“Second Decision on Adjudicated Facistook judicial notice of 744 out of
1049 facts proposetl. These three decisions will be subsequently refeto as the “Decisions

on Adjudicated Facts”.

1 First Decision on Adjudicated Facts, para. 39.
2 Third Decision on Adjudicated Facts, para. 63.
3 Second Decision on Adjudicated Facts, para. 54.
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(a) First Motion

3. In the First Motion, the Accused makes four argutseior reconsideration of the
Chamber’s Decisions on Adjudicated Facts. His iagputs are based upon a decision issued by
the Trial Chamber in th&olimir case (Tolimir Decision”) which, according to the Accused,
applied a standard higher than the standard appligtiis Chamber when accepting previously
adjudicated facts for judicial notiée.The Accused argues that the Chamber should riglesns
taking judicial notice of facts that: (i) containet elements of the “chapeau of the [Tribunal’s]
Statute™ (ii) are based on an agreement between the pamtigee original case, and where it
remains unclear from the structure of the relef@oitnote in the original judgement whether the
agreement was relied upon more than other evideraoe (iii) relate to the core of the
Prosecution’s case.Regarding the last category of facts, the Accuséiits that a fact may
go to the “core of the case” if it may: relate tspgecific allegation against the accused; pertain
to an objective of the joint criminal enterpriséeged by the Prosecution; relate to the acts and
conduct of persons for whose criminal conduct t®used is allegedly responsible; or relates to
a highly contested issife.Accordingly, the Accused requests the Chamberetonsider its
decision to take judicial notice of 25 facts whialere denied judicial notice by the Trial

Chamber irTolimir.®

4, Although the Accused’s arguments in the First Motiare mainly related to the
reconsideration of the Decisions on Adjudicatedt&atie Accused also requests the Chamber
to apply theTolimir Chamber’s reasoning in assessing the proposesl ifatihe Fourth Motion

on Adjudicated Facts and the Fifth Motion on Adpated Fact®® However, the Chamber
notes that it has already considered the Accusadjesments in that respect when issuing its
“Decision on Fourth Prosecution Motion for Judididtice of Adjudicated Facts”, filed on 14
June 2010 (“Fourth Decision on Adjudicated Factafjd in its “Decision on Fifth Prosecution
Motion for Judicial Notice of Adjudicated Factslsa filed on 14 June 2010 (“Fifth Decision on
Adjudicated Facts"§?

First Motion, paras. 2, 4-10SeeProsecutor v. Tolimir Case No. IT-05-88/2-PT, Decision on Prosecution
Motion for Judicial Notice of Adjudicated Facts Pursuant titeF4(B), 17 December 2009.

First Motion, para. 5

First Motion, para. 6-7.

First Motion, paras. 8-10.
First Motion, para. 8.

First Motion, para. 2.

19 First Motion, paras. 5, 7-8, 10.

1 Fourth Decision on Adjudicated Facts, paras. 11-12, 96-8f;DPecision on Adjudicated Facts, paras. 9-10,
55.

5
6
7
8
9
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5. On 9 March 2010, the Prosecution filed the “ProtiecuResponse to Motion for
Reconsideration of Decision on Judicial Notice afjidicated Facts” (“First Response”), in
which it argues that differing exercises of discnetby Trial Chambers do not constitute
grounds for reconsideratidh,and that the Accused has failed to establish anyein the
reasoning of the Trial Chamber, or that reconsiiEtds necessary to prevent injusticeThe
Prosecution notes that the Appeals Chamber inSlobodan MiloSevi case held that the
decision whether to take judicial notice of progbseljudicated facts lies within the discretion
of the Trial Chambel The Prosecution argues that it would create waicey and confusion,
both legally and procedurally, if Trial Chambersarsidered their decisions because another

Trial Chamber exercised its discretion differeniiya later decisioh®

6. The Prosecution further asserts that the Accused faided to show any errors of
reasoning on the part of the Trial Chamber, or tle@bnsideration is necessary to prevent
injustice in relation to the four categories of wigated facts on which reconsideration is
requested® With respect to facts claimed to contain an ess@nlegal characterisation the
Prosecution submits that the Accused already aiggie the majority of these facts on the same
basis when responding to the First, Second, anddTNotions for Judicial Notice of
Adjudicated Facts, and that the Trial Chamber hatsrchined they are not essentially legal in
nature!’” Moreover, according to the Prosecution, the Aedumisunderstood th&olimir
Decision with regard to judicial notice of factsathcontain elements of the “chapeau of the
Statute”. The Prosecution argues that Tledimir Trial Chamber chose not to take judicial
notice of one particular proposed adjudicated fexause its language “effectively mirrors the
language of the chapeau element of Article 5 of Sketute”, but that generally, theolimir
Decision does not suggest that individual facts #ha to prove elements of the chapeau
requirements cannot be judicially noticed. Ratltiee, Tolimir Decision confirms the existing
jurisprudence that a proposed fact that contaiinglitigs or characteristics of assentially
legal nature” should not be judicially noticed, wainiis the same test applied by this Trial

Chamber in its Decisions on Adjudicated Faéts.

2 First Response, para. 4.
3 First Response, paras. 6-18.

14 First Response, para. 4£eeProsecutor v. Slobodan MiloSéyiCase No. IT-02-54-AR73.5, Decision on the
Prosecution’s Interlocutory Appeal against the Trial Chans 10 April 2003 Decision on Prosecution Motion
for Judicial Notice of Adjudicated Facts, 28 October 2q@8,3—4.

First Response, para. 5.
First Response, para. 6.
First Response, paras. 7-8.
First Response, para. 9.
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7. In relation to the 42 facts the Accused arguesbaiseed on an agreement between the
parties in the original judgement, the Prosecuéicgues that he has not demonstrated any clear
error of reasoning on the Trial Chamber’s parthat reconsideration of these facts is necessary
to prevent injustice. The Prosecution informs @te@mber that it has already declined to take
judicial notice of six of the adjudicated factsvdfich the Accused has requested reconsideration
because they are based on an agreement betwegartfes® Furthermore, the Prosecution
argues that the Accused has failed to undertakebdis&c analysis to support his request for
reconsideration of the remainder of the 36 factsetlaon this grountf. In response to the
Accused’s request for reconsideration of factsnodal to go to the “core of the case”, the
Prosecution argues that tA®limir Decision did not suggest that all adjudicatedsfaghich
relate to an accused go to the “core of the casb& Prosecution further argues that even where
an adjudicated fact is deemed to go to the “corthefcase”, it is not per sebar to it being
judicially noticed; rather, it remains within theidl Chamber’s discretion to deny judicial notice

of such facts where it considers this to be initherests of justicé"

8. Finally, the Prosecution submits that the Accuseléd to demonstrate a clear error of
reasoning in the Trial Chamber’s decision to taldidial notice of 25 facts which are the same
as those facts of which tfelimir Trial Chamber declined judicial notice on the grds they:

1) were not distinct, concrete, and identifiafflepr 2) differed substantially from the
formulation in the original judgemefit. The Prosecution argues that the Trial Chambelieabp
the correct legal test in analysing these factd,that no clear error of reasoning is demonstrated
by the fact that this Chamber reached a differactual conclusion from th&olimir Trial

Chamber in exercising its discretith.

9. On 11 March 2010, the Accused filed the “Leave &plR: Motion for Reconsideration
of Adjudicated Facts” (“Request for Leave to Replydrguing that the spirit of judicial notice
recommends that Trial Chambers exercise their @iscr in a similar manner to ensure

consistent judgements. Consequently, the Chambeuld reconsider the Decisions on

¥ The Prosecution submits that adjudicated facts 386, B8 916, 1729, and 1736 were already denied judicial
notice in the Second Decision on Adjudicated Facts and Técision on Adjudicated Factspe Second
Decision on Adjudicated Facts, para. 46; Third Decision on Achteld Facts, para. 49. First Response, para.
10.

First Response, para. 11.

First Response, paras. 12—-1SeeTolimir Decision, para. 33.See alsd’rosecutor v. Popoviet al, Case No.
IT-05-88-T, Decision on Prosecution Motion for Judididtice of Adjudicated Facts with Annex, 26 September
2006, para. 19.

First Response, para. 16.
First Response, para. 17.
First Response, paras. 15-18.

20
21

22
23
24
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Adjudicated Facts in light of the decision in tiAelimir case, which reached a different

conclusion on the same facts by applying the s@ma! test>
(b) Second Motion

10. In the Second Motion, the Accused requests the Gbaro reconsider its decision to
take judicial notice of 86 adjudicated facts in 8econd Decision on Adjudicated Facts in light
of a recent decision from th8tanisé & Zupljanin Trial Chamber (Stanidé & Zupljanin
Decision”)?® The Accused argues that tB@nisé & Zupljanin Chamber, citing and following
the Tolimir Decision, applied more stringent criteria to thkinig of judicial notice, particularly
with respect to whether the adjudicated facts eelab the “core” of the Prosecution’s caSe.
The Accused further argues that tS¢anisé & Zupljanin Decision did not cite to this
Chamber’s Decisions on Adjudicated Facts, “indmmgtthat those decisions have now been
eclipsed by subsequent jurisprudence and warrangiognsideration of the criteria used by this
Trial Chamber in its decision$®. The Accused submits that, in order to ensurerarfal, only
one standard of judicial notice should be appliadd further requests that the Chamber
ameliorate the prejudice of the widespread useditjal notice of adjudicated facts in his case
by, at least, applying the principles of B&nisi & Zupljanin andTolimir Decisions’® Finally,

the Accused emphasises that, while the Chambeatibound by the decisions of another Trial
Chamber, it “ought to seriously consider whethenas erred when two other Trial Chambers
reach different conclusions on the same facts &s Thal Chamber”, indicating that the

Chamber was “too generous” with the Prosecutiohjsaéxpensé-

11. On 10 May 2010, the Prosecution filed the “ProsecuResponse to Second Motion for
Reconsideration of Decision on Judicial Notice afjdicated Facts” (“Second Response”), in
which it reiterates that differing exercises ofcdétion by Trial Chambers is not grounds for
reconsideratiorit and that the Accused has failed to establish amysein the reasoning of this

Chamber, or that reconsideration is necessaryeept an injusticé? The Prosecution argues
that theStanist & Zupljanin Trial Chamber did not, in fact, apply more stringeriteria to the

taking of judicial notice; rather it applied themsa nine-part test relied upon by this Chamber,

% Request for Leave to Reply, paras. 5-6. The Chambategt the Accused leave to reply in the Fourth Decision
on Adjudicated Facts. Fourth Decision on Adjudicated Fpets,. 11.

Second Motion, paras. 1-2SeeProsecutor v. Stani&i& Zupljanin, Decision Granting In Part Prosecution’s
Motions for Judicial Notice of Adjudicated Facts PursuarRtle 94(B), 1 April 2010.

Second Motion, para. 2.

Second Motion, para. 3.

First Motion, para. 3; Second Motion, paras. 4-5.
Second Motion, para. 6.

Second Response, para. 4.

Second Response, paras. 5-8.

26

27
28
29
30
31
32
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yet exercised its discretion differently in relatito certain factd® Finally, the Prosecution
submits that the Accused made erroneous argumaethtgegpect to 31 adjudicated facts in the
Second Motion. The Prosecution informs the Chanibat theStanisé & Zupljanin Trial
Chamber, in fact, took judicial notice of threetloé adjudicated facts the Accused claims were
denied judicial noticé* With respect to the remaining 28 adjudicatedsfalce Accused argues
were rejected by th8tanisé & Zupljanin Trial Chamber after they had been judicially nedic
by this Chamber, the Prosecution asserts that tfrdeem were withdrawn by the Prosecution
in that case, and that the other 25 were alregdgtezl by theMic¢o Stani& Trial Chamber in a
2007 decisiori> Moreover, the Prosecution submits that the Actdais to show any error of
reasoning on behalf of this Chamber in exercistagdiscretion in a different manner than the

Mico Stani& or Stanisi & Zupljanin Trial Chambers in relation to the facts in questf

1. Applicable Law

12.  There is no provision in the Rules for requestsrémonsideration, which are a product
of the Tribunal’s jurisprudence, and are permissitly under certain conditiois. However,
the Appeals Chamber has articulated the legal atdntbr reconsideration of a decision as
follows: “a Chamber has inherent discretionary poweereconsider a previous interlocutory
decision in exceptional cases ‘if a clear erromredsoning has been demonstrated or if it is
necessary to do so to prevent injustic&.”Thus, the requesting party is under an obligatiion
satisfy the Chamber of the existence of a clearem reasoning, or the existence of particular

circumstances justifying reconsideration in or@epttevent an injustice.

13. The Chamber has outlined the law applicable to anstmade pursuant to Rule 94(B) of
the Rules in its Decisions on Adjudicated Facts,wadl as in the Fourth Decision on
Adjudicated Facts and the Fifth Decision on Adjadid Facts. The Chamber will not discuss

% Second Response, para. 4.

Second Response, para. 5.

Second Response, para.$ee Prosecutor v. Wb Stani&, Case No. IT-04-79-PT, Decision on Judicial Notice,
14 December 2007.

Second Response, paras. 6—7.

Prosecutor v. Prit et al, Case No. IT-04-74-T, Decision Regarding Requests Filedhb Parties for
Reconsideration of Decisions by the Chamber, 26 March 2608{ Decision on Reconsideration”), p. 2.
Prosecutor v. Slobodan MiloSéyiCase No. IT-02-54-AR1@8s.3, confidential Decision on Request of Serbia
and Montenegro for Review of the Trial Chamber’s Decisib December 2005, 6 April 2006, para. 25, note
40 (quotingKajelijeli v. Prosecutor Case No. ICTR-98-44A-A, Judgement, 23 May 2005, p#283-204)see
also Ndindabahizi v. ProsecutpiCase No. ICTR-01-71-A, Decision on Defence “Requétd Ajgpelant en
Reconsidération de la Décision du 4 avril 2006 en Raison d'treeEMatérielle”, 14 June 2006, para. 2.
Prosecutor v. Gati, Case No. I1T-98-29-A, Decision on Defence’s ReqtmsReconsideration, 16 July 2004, p.
2; see also Prosecutor v. Popot al, Case No. IT-05-88-T, Decision on Niki§ Motion for Reconsideration
and Order for Issuance of a Subpoena Duces Tecum, 22808, p. 2Prli¢ Decision on Reconsideration, p. 2—
3.

34
35

36
37

38

39
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the applicable law again here, but refers to tHeveat paragraphs of these decisions when

necessary’

[1l. Discussion

14. In applying the first prong of the test for recategation to the Motions, the Chamber
finds that the Accused has failed to demonstratéear error of reasoning in the Chamber’s
Decisions on Adjudicated Facts. It is clear froathbthe Tolimir Decision and th&tanisé &
Zupljanin Decision that th@olimir andStanisé & Zupljanin Trial Chambers applied the same
legal test as this Trial Chamber in consideringdtpidicated facts proposed for judicial notice
by the Prosecution, but exercised their discretidferently from this Chamber in relation to
some factd! The Chamber notes that Rule 94(B) of the Rulatestthat a “... Trial Chamber,
after hearing the parties, may decide to take jadimtice of adjudicated facts or documentary
evidence from other proceedings of the Tribunahtiety to matters at issue in the current
proceedings® Simply because other Trial Chambers have exetcikeir discretion in a
different way does not demonstrate a clear erroreafsoning on behalf of this Chamber.
Indeed, the very exercise of discretion requireShember to take into account a range of
factors, including the specific circumstances & ttase at hand, rather than the mechanical
following of a course taken by another Chamber idifferent case. The Accused seems to
agree with this assertion, stating in the Secondidvicthat: “While a Trial Chamber is not
bound by the decisions of another Trial Chamleought to seriously consider whether it has
erred when two other Trial Chambers reach diffecamiclusions on the same facts as this Trial

Chamber™®

15.  Although the Accused argues that one of the unuhgrlpurposes of Rule 94(B) is
indeed to ensure consistency in factual findingsveen judgements of the Triburfdlthe
Chamber does not find that this goes so far asdondate that Trial Chambers exercise their
discretion concerning judicial notice in identicahys, as the desired consistencyfimdings
does not require there to be complete consistandgcisions on judicial notice. Therefore, the
Chamber does not consider that exercising its @ligar to reach a different conclusion from

other Trial Chambers in relation to a decision granor denying judicial notice of adjudicated

First Decision on Adjudicated Facts, paras. 6-9; Se@suision on Adjudicated Facts, paras. 13-16; Third
Decision on Adjudicated Facts, paras. 9-12; Fourth Decisiokdprdicated Facts, paras. 13-16; Fifth Decision
on Adjudicated Facts, paras. 11-14.

Tolimir Decision, para. 225tanisi & Zupljanin Decision, para. 37; First Decision on Adjudicated Fauisa.
29; Second Decision on Adjudicated Facts, para. 43; Third ibe@s Adjudicated Facts, para. 40.

42 Rule 94(B) of the Rules.
Second Motion, para. 6 (emphasis added).
Request for Leave to Reply, paras. 5-6.
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facts demonstrates a clear error of reasoning,anting a reconsideration of the Decisions on
Adjudicated Facts.

16.  With this broad consideration in mind, the Chambes reviewed the Accused’s
challenges with respect to the specific facts admimto contain an essentially legal
characterisation. The Accused does not, howevicukate how the Chamber erred in assessing
each specific fact and, instead, generally requbst€hamber to reassess the same facts in light
of the conclusions reached in tielimir Decision?> However, both this Chamber, and the
Tolimir Trial Chamber applied the same nine-part test $sessing all the facts proposed for
judicial notice, which includes an examination ofether the proposed facts contain

characterisations or findings of an essentiallalewmture.

17. Inresponse to the Accused’s argument that thisiblea reached a different conclusion
than theTolimir Trial Chamber with respect to applying this asp#dhe test to one proposed
fact, the Chamber notes a crucial difference betwihe fact denied judicial notice in the
Tolimir Decisiorf® and the fact judicially noticed in this cdSe. The Chamber finds that
proposed fact 83 from thEolimir Decision was clearly a legal conclusion and waiigally
taken from the section of tH&lagojevi & Joki¢ trial judgement containing legal findings. In
that regard, it can easily be distinguished frorjudidated fact 1036 in this case, which is a
factual finding on which the legal conclusion iroposed fact 83 from th&olimir Decision
could be based. Thus, the Chamber finds no efraeasoning on its part in applying the
relevant test and reaching a conclusion differerthat of theTolimir Chamber with respect to
this particular fact. Moreover, the plain languadehe Tolimir Decision does not suggest, as
asserted by the Accused, that it created a new $tgadard requiring the rejection of all facts
which, “... containelementsf the chapeau of the Statuf&”.The Chamber therefore finds that
it committed no clear error of reasoning when eatihg whether proposed facts, challenged by

the Accused, contained essentially legal charactgons.

“5 SeeFirst Motion, paras. 5-7.

“¢ TheTolimir Chamber declined judicial notice of proposed fact 83, whiates: “[t]he attack was clearly directed
against the Bosnian Muslim civilian population in the Srelzeeicclave”. Thé olimir Chamber further noted
that the fact was taken from the section of Btegojevic & Jokic¢ trial judgement containing legal findings, and
observed that, “[p]roposed [a]djudicated [flact 83 effectivaiirrors the language of the chapeau element of
Article 5 of the Statute."Tolimir Decision, para. 23.

“"The Accused argues that adjudicated fact 1036, accepted foialjudotice in the Second Decision on
Adjudicated Facts, is similar to proposed fact 83 frdm Tolimir Decision, and therefore, should be
reconsidered and denied judicial notice because it contaiessamtially legal characteristic. Adjudicated fact
1036 states: “Attacks were conducted by intensive shellitly eavy army weaponry. Houses in Muslim
villages and neighbourhoods were targeted and shelled indisatéty, resulting in extensive destruction and
civilian casualties. Many of the survivors fled the vidagand sought shelter in the surrounding forests.” Second
Decision on Adjudicated Facts, para. 44, Annex.

“8 First Motion, para. 5.
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18.  Similarly, both this Chamber and th&olimir Trial Chamber adopted identical
approaches to facts potentially based upon an egmetebetween the parties, stating in their
respective decisions that “according to the judsgience of the Tribunal, a fact is only
considered to be based on an agreement ‘wheretiihetuse of the relevant footnote in the
original judgement cites the agreed facts betwden parties as therimary source of
authority.” *® The Chamber notes that it already declined te faKlicial notice of six of the
adjudicated facts of which the Accused has reqdesteonsideration because they are based on
an agreement between the parties in the origimigment® The Chamber further notes that
the Accused misconstrues thelimir Trial Chamber’s position on this aspect of the teghe
First Motion, and, moreover, fails to mention thhé Tolimir Trial Chamber did not deny
judicial notice of any proposed facts on this bagislight of the Accused’s failure to articulate
any specific argument as to why the remainder @f3h facts judicially noticed by this Chamber

failed to satisfy this test, the Chamber finds thabmmitted no clear error in reasoning.

19.  Finally, recalling the Accused’s argument in thesEMotion on facts which may go to
the “core of the cas€” the Chamber finds that it committed no clear eiroreasoning in
taking judicial notice of such facts. There is part of the test for taking judicial notice of
adjudicated facts that prohibits such judicial oetof facts which go to the core of the case.
Should a Trial Chamber choose to exercise its eliger not to take judicial notice of facts
which it considers go to the core of that particaiase, this does not mean that a different Trial
Chamber should reach the same conclusion abouw fhets, or indeed exercise its discretion in
a similar manner. Indeed, Karemera et al.the Appeals Chamber affirmed that it has never
gone so far as to suggest that judicial notice uiRlde 94(B) cannot extend to facts that “go
directly or indirectly” to the criminal responsiityl of the accused (or that “bear” or "touch”
thereupon§? In fact, the Appeals Chamber stated that “[f]abtst are not related, directly or
indirectly, to that criminal responsibility are nalevant to the question to be adjudicated at
trial”, and added that “judicial notice under R@&(B) is in fact availablenly for adjudicated
facts that bear, at least in some respect, onrih@nal responsibility of the accusetf. The
Appeals Chamber is clear in its distinction of @ilpated facts in this category, and those facts

which relate to the acts, conduct, and mental sfatlee accused. IKaremera et al.it held that

4 Tolimir Decision, para. 25; First Decision on Adjudicated Facts, g&;e&Second Decision on Adjudicated Facts,
para. 46; Third Decision on Adjudicated Facts, para. 47.

50 Adjudicated facts 386, 509, 723, 916, 1729, and 1736 were dewiiechl notice in the Second Decision on
Adjudicated Facts and Third Decision on Adjudicated Fa8scond Decision on Adjudicated Facts, para. 46;
Third Decision on Adjudicated Facts, para. 49.

*1 First Motion, para. 8.

%2 Prosecutor v. Karemera et aCase No. ICTR-98-44-AR73(C), Decision on Prosecutatarlocutory Appeal of
Decision on Judicial Notice, 16 June 200BdfemeraAppeal Decision”), para. 48 (citations omitted).

%3 KaremeraAppeal Decision, para. 48 (citations omitted).
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while this latter category of facts “warrants cosgtpl exclusion, [...] other facts bearing less

directly on the accused’s criminal responsibilitg keft to the Trial Chamber’s discretitri*

20. The Chamber therefore concludes that in the Dawsim Adjudicated Facts, it carefully
analysed all of the adjudicated facts challengedhey Accused under the proper Rule 94(B)
framework. Although this Chamber did not conduist analysis with specific regard to
proposed facts which may go to the “core of theetasnotes that this is a new approach taken
by the Tolimir andStanidé & Zupljanin Trial Chambers and not one this Chamber is obliged
follow. Moreover, both th@olimir and Stanisé & Zupljanin Trial Chambers expressly noted
that taking judicial notice of facts which go theotfe of the case” falls within the discretion of
the Trial Chamber to determine whether taking jiadiootice of such facts would serve the
interests of justice and a fair tri&l. They do not, therefore, suggest that this is\a aspect of
the Rule 94(B) test applied by previous Chambeduding this one. Even if thEolimir and
Stanist & Zupljanin Trial Chambers had issued their respective dawsieforethe Decisions
on Adjudicated Facts issued in this case, this Gigamwvould have applied the Rule 94(B)
framework in the same way, and would have similawgrcised its discretion to grant or deny
judicial notice of the proposed adjudicated fata&jng into account the particular context of

this case.

21.  With respect to the second prong of the test foomsideration, the Accused reiterates
his position that he objects to the “widespread afsgidicial notice of adjudicated facts in his
case, which he contends infringes on the presummiannocence and reverses the burden of
proof’.>® The Appeals Chamber has held that, by takingjatiotice of an adjudicated fact, a
Chamber establishes a well-founded presumptionthi®raccuracy of this fact, which does not
have to be proven again at trfal.However, judicial notice does not shift the ukii burden of
persuasion, which remains with the Prosecution.suh, the Prosecution is only relieved of its
initial burden to produce evidence on the point, the Accused may then put the point into

question by introducing reliable and credible ewitieto the contrary

22.  Pursuant to Rule 89(C) of the Rules, a Chamber adayit any relevant evidence which
it deems to have probative value. At the end efttlal, the Chamber is obliged to assess all of

the evidence presented to it and attribute weiglayy, appropriately. As previously stated by

** KaremeraAppeal Decision, para. 51 (citations omitted) (emphadied).
%5 Stanisit & Zupljanin Decision, para. 46olimir Trial Decision, para. 33.
%6 Second Motion, para. 5; First Motion, para. 11.

5" Prosecutor v. Slobodan MilogéyiCase No. IT-02-54-AR73.5, Decision on the Prosecution’'srlbautory
Appeal Against the Trial Chamber’'s 10 April 2003 Decision oosBcution Motion for Judicial Notice of
Adjudicated Facts, 28 October 2003, p. 4.

%8 KaremeraAppeal Decision, para. 42.
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this Chamber, any facts that have been judiciatifeed in the case at hand will be taken into
consideration in this process of assessment. TthasChamber may base its final conclusions
as to the individual criminal responsibility of tAecused on the evidence presented to it, along
with any adjudicated facts from prior proceedindgsol have been the subject of judicial notice.
The Chamber further notes that it is open to theuaed to challenge any or all of the judicially-
noticed facts in this case and, indeed, in lighthef Accused’s assertions that he intends to
refute all aspects of the Prosecution’s cdsemay reasonably be assumed that he will attempt
to do so. Moreover, not only will the Accused hareopportunity to bring evidence to rebut
those adjudicated facts which are the subject dicial notice, but the Accused has been on
notice about the Decisions on Adjudicated Factsstreral months—up to almost a year in

some instances—which has given him sufficient timprepare his case in rebuttal.

23. The Chamber has previously dealt with similar argnts raised by the Accused and has

found that the Accused suffers no injustice throthgh approach to judicial notice adopted by
it.60

V. Disposition

24.  For all of the reasons outlined above, the Triadu@her, pursuant to Rules 54 and 73(B)
of the Rules, herebPENIES the Motions.

Done in English and French, the English text beiathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this fourteenth day of June 2010
At The Hague
The Netherlands

[Seal of the Tribunal]

9 See, inter alia Status Conference, T. 180 (2 April 2009); Response to Firse&ution Motion for Judicial
Notice of Adjudicated Facts, 30 March 2009, paras. 6-9pé&tese to Third Prosecution Motion for Judicial
Notice of Adjudicated Facts and Motion for List of Witnessede Eliminated, 29 May 2009, paras. 2, 4,
Response to Second Prosecution Motion for Judicial Notiéejpfdicated Facts, 22 July 2009, para. 2.

0 See, e.g.Decision on Prosecution Motion for Admission of Testimafiywitness KDZ198 and Associated
Exhibits pursuant to Rule 9Quater, 20 August 2009, para. 10; Decision on Accused’s Motion taclirie
Evidence or to Withdraw Adjudicated Facts, 31 March 201fa9a1-12, 17; Decision on Motion for Stay of
Proceedings, 8 April 2010, paras. 5-7.
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