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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Gunal’) is seised of the “Prosecution’s
Motion Regarding Second Decision on Prosecutioth Ffule 92bis Motion (Srebrenica) with

Annexes A and B”, filed on 9 June 2010 (“Motiordnd hereby issues its decision thereon.

. Background and Submissions

1. On 21 December 2009, the Chamber issued the “&cts Prosecution’s Fifth Motion
for Admission of Statements in Lieu ofiva Voce Testimony Pursuant to Rule 9ds
(Srebrenica Witnesses)” (“First Decision on Fiftbl&®92bis Motion”), in which it considered
the admissibility into evidence of the written staents and/or transcripts of prior testimony of
66 witnesses, as well as numerous associated ehitti inter alia denied without prejudice
various proposed associated exhibits subject toGfiiee of the Prosecutor (“Prosecution”)
addressing problems with those associated exhiartd, reapplying for their admission into

evidence.

2. On 18 March 2010, the Trial Chamber issued the €@ on Prosecution Motion and
Clarification Regarding Decision on ProsecutiontiFiRule 92 bis Motion (Srebrenica)”
(“Second Decision on Fifth Rule 93s Motion”). In this Decision, the Chamber admittad
number of associated exhibits or parts of assatiexdibits, which the Chamber had previously
denied without prejudice in the First Decision aftiFRule 92bis Motion, and had been re-
tendered by the Prosecution. The Chamber als@dd¢hé admission into evidence of a number

of other associated exhibits.

3. In the Motion, the Prosecution informs the Chantbat it has uploaded the parts of the
associated exhibits that were admitted in the Sg€rision on Fifth Rule 9Bis Motion, and
provides the exhibit numbers that have been giwenhbse exhibits. It also notifies the
Chamber that it has addressed the problems the i@raiound in respect of a vehicle log, and
two videos, or portions of the videos, and reagpf@ the admission into evidence of these

proposed associated exhibits.

4, The Accused did not file a response to the Motion.

! See Prosecution’s Fifth Motion for Admission of StatementsLieu of Viva Voce Testimony Pursuant to
Rule 92bis (Srebrenica Witnesses), 29 May 2009 (“Prosecutionth Rfile 92bis Motion”). The Chamber also
notes that on 9 February 2010, the Chamber ispugmiio motu the Addendum to the Trial Chamber’s Decision
on Prosecution’s Fifth Motion for Admission of StatemeimtsLieu of Viva Voce Testimony Pursuant to
Rule 92bis (Srebrenica Witnhesses).
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1. Applicable Law

5. On 15 October 2009, the Trial Chamber issued theciflon on the Prosecution’s Third
Motion for Admission of Statements and Transcripfs Evidence in Lieu ofViva Voce
Testimony Pursuant to Rule @i (Witnesses for Sarajevo Municipality)” (“Decisiam Third
Rule 92bis Motion”), in which it outlined the law applicabl® motions made pursuant to
Rule 92bis of the Tribunal’'s Rules of Procedure and EvidefiBailes”). The Chamber will not
discuss the applicable law again here, but refethe relevant paragraphs of the Decision on
Third Rule 92bis Motion? However, the Chamber notes that, according td'tiinal’s case-
law, associated exhibits that form an inseparabteiadispensable part of a witness’s evidence

may be admitted.

I1l. Discussion

a) The Prosecution’s request

6. The Chamber notes that it admitted into evidenagaite pages of documents with
Rule 65ter numbers 02158, 03340, 35009A, 02590, and 04761 pedeted the Prosecution to
upload into ecourt only the pages admitted. Thsé&trution has now uploaded those pages, and
they have been assigned the following exhibit nustbB108, P112, P114, P195, and P766,

respectively.

7. With regard to the document with Rule & number 02156, the Chamber found in the
Second Decision on Fifth Rule @i’s Motion that the Prosecution had provided incorpange
numbers, both for the document itself and for ttaagcript of previous testimony where the
witness Mitar Lazarevihad discussed the document; the Chamber thenfiddrthe pages it
believed to be the correct orfesn the Motion, the Prosecution submits that & feentified the
correct pages of the BCS version of the documedtadrthe transcript. The Chamber notes
that these pages of the BCS version, as well agapes of the English version identified by the
Chamber in the Second Decision on Fifth Ruldi@Motion, have been correctly uploaded into

ecourt and have been assigned exhibit number P110.

8. In relation to the proposed associated exhibitswibich the Prosecution reapplies for
admission into evidence, the Chamber notes thdgnied the admission of the document with

Rule 65ter number 02160 because the English version in echidmot appear to equate with

Decision on Third Rule 98is Motion, paras. 4-11.
Decision on Third Rule 98is Motion, paras. 4-11.
Second Decision on Fifth Rule 8 Motion, para. 23.
Motion, para. 5.

a A W N
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the BCS version and, in his previous testimony,witaess Cvijetin Ristano¥iappeared to be
testifying about a different documéht.In the Motion, the Prosecution submits that is ha
uploaded the correct document into ecdurfhe Chamber has reviewed the document now
uploaded under the same Rule ®b number together with Cvijetin Ristané\d previous
testimony in theBlagojevi¢ case, and is satisfied that this document forms;sgparable and
indispensable part of his evidence. The Chambdr thierefore, admit the document with

Rule 65ter number 02160 into evidence.

9. The Prosecution also reapplies for admission intiolemce of various sections of a
video, the “Srebrenica Trial Video” (Rule & number 40010), shown to witnesses Vincentius
Egbers, Mevludin O¢, Zoran Petrov-Pirotanac, and KDZ425. In the Second Decision on
Fifth Rule 92bis Motion, the Chamber denied the admission of tlati@es of the Srebrenica
Trial Video ostensibly shown to these witnesseswadl as other§, and tendered by the
Prosecution, because the Prosecution had not fidehnthese particular sections, and it was not
possible for the Chamber to find the sections fitaetongst the video as a whdleln the
Motion, the Prosecution has identified particulact®ns of the Srebrenica Trial Video put to
these witnesses, and the relevant pages of thectipts of their previous testimony. The
Chamber has reviewed these sections in conjuneaiittmthe witnesses’ previous testimony, and
it is satisfied that these sections form insepa&rabid indispensable parts of that testimony.

Therefore, the Chamber will admit these sectiots @évidence?!

10.  Finally, the Prosecution provides, together with Motion, a new version of the video
with Rule 65ter number 40027, the admission of which was deniedheyChamber in the
Second Decision on Fifth Rule % Motion.*? The Prosecution submits that the new version is
part of the video originally given Rule &®r number 40027, and now contains solely a
documentary entitled “Operation Srebrenica”, maglemMitness Zoran Petro$dPirotanac. It
requests the Chamber to admit the documentarysirentirety because, during his previous
testimony in thePopovi¢ et al. case, the witness authenticated the documentagobfyrming

he was its author, and stated that it was aireBellgrade between 15-17 July 1995.In the

Second Decision on Fifth Rule 8 Motion, para. 19.
Motion, para. 8.

The Chamber notes that the Prosecution is not seeking regam@ portions of the Srebrenica Trial Video
shown to KDZ229, KDZ284, KDZ329, and KDZ11se Motion, para. 10.

Second Decision on Fifth Rule 8 Motion, para. 38.
10 Motion, para. 10.

1 The Rule 6%er numbers for these sections are: 40010A, 40010B, 40010C, 40800D0E, 40010F, 40010G,
40010H, 40010I, 400103, 40010K, 40010L, 40010M, 40010N, 400100, 40010P4CMIOR, 40010S, and
40010T.

12 Second Decision on Fifth Rule 8% Motion, para. 40.
13 Motion, para. 12.

9
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alternative, should the Chamber decide not to adhet documentary in its entirety, the
Prosecution requests the Chamber to admit intoeecel three sections of the documentary,
which it has identified, and which were discussgdZoran Petrovd-Pirotanac during his

previous testimony’

11. The Chamber has reviewed the documentary in cotipmavith the relevant parts of
Zoran Petro\i-Pirocanac’s previous testimony. It notes that the veisniestified in thé&opovic

et al. case that he had edited the raw footage that thalinat in and around Srebrenica, and with
which he made the documentary “Operation Srebréniédter being shown a section of it in
court, Zoran PetroviPirocanac confirmed that what he had been shown wabdfgmning of
this documentary. The Chamber is satisfied that,tlis basis, taken together with his
recognition of and evidence regarding certain of@ations put to him during his testimony in
the Popovi¢ et al. case, the witness authenticated the documentéty Rule 65ter number
40027, and it will therefore admit it in its entye As such, it does not need to consider the

Prosecution’s alternative request.

b) Additional matter

12. The Chamber will now address an additional issieing to the original request by the
Prosecution for the admission of written evidenglating to the Srebrenica aspect of its case
pursuant to Rule 9»is'® In the Prosecution’s Fifth Rule 9is Motion, the Prosecution
tendered transcripts of previous testimony as bwoitien evidence and as associated exhibits
for a number of witnesses. The Chamber decideatlinit the transcripts as written evidence
and, therefore, it did not also consider their adion into evidence as associated exhifits.
However, in relation to witness Mile Jahnjithe Prosecution tendered the transcript of his
previous testimony in thBlagojevi¢ case (Rule 6%er number 03911) as an associated exhibit
only. In the First Decision on Fifth Rule @& Motion, the Chamber denied the admission of
this transcript because the Chamber was not satisfhat it was an inseparable and
indispensable part of Mile Jaéig evidence, and it consequently did not satisfy tést for
admission of associated exhibits in accordance with Tribunal's case laW. However,
following a review of Mile Janj§i's evidence that was admitted, and despite the tfeatt the
Prosecution failed to tender hBlagojevi¢ testimony as written evidence, the Chamber has
determined that it is necessary to consider itsisglhility pursuant to Rule 98is, so as to have

a full understanding of the witness’s evidence ahale.

14 Motion, para. 13.
15 prosecution’s Fifth Rule 9s Motion.
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13.  Mile Janji was a member of the military police platoon of Bratunac Brigade of the
Army of the Republika Srpska. The evidence thapiwrided in theBlagojevi¢ case concerns
the provision of security around Fontana Hotel iratBnac on 11 July 1995, events that
occurred in and around P&tri on 12 and 13 July 1995, including the sepamatib Bosnian
Muslim men and woman and the witness’s role in tiagrthe numbers of Bosnian Muslims on
the buses, and hearing shooting during the night3ef4 July 1995 coming from the direction
of the Vuk Karad4 school.

14. The Chamber has reviewed Mile JaigjiBlagojevi¢ testimony and, with regard to the
requirements of Rule 9&is(A), the Chamber considers that his evidence isutative of the
evidence of witnesses who were the subject of ttst Becision on Fifth Rule 98is Motion, in
particular Vicentius Egbers, KDZ284, and KDZ360. ofdover, the Chamber considers that
Mile Janji’s evidence is “crime-base” evidence, as it degwitertain events that took place in
and around Srebrenica on 11-14 July 1995, and iheesg’s involvement in some of those

events.

15. The Chamber is satisfied that none of Mile Jasjgvidence goes to the acts and conduct
of the Accused, as charged in the Third Amendedtment (“Indictment”). However, it notes
that Mile Janj¢ testified about certain acts and conduct of Rafkadi¢, who is named in the
Indictment as a member of the joint criminal entisg (“JCE”) that is charged in respect of the
Srebrenica events. In particular, he testified:tfia he saw Mladi at Potd&ari; (ii) he heard
from others that Mladitold those waiting at Potari that they should be patient and that they
would be transported to Kladanj or wherever elssy twanted to go, that they were safe, and
that the women and children should leave first beeahey had priority; and (iii) he heard from
others that Mladi gave orders for groups of men to be taken acilussstreet rather than be
allowed to move toward the buses, as well as omé¢aiting to the distribution of food and water
to the civilian population. The Chamber considaet this evidence does not bear directly upon
the Accused’s responsibility as alleged in the dtrdent and, thus, is not sufficient to render
either these portions of Mile Jatig evidence, or his evidence in tBEagojevi¢ case as a whole,
inadmissible pursuant to Rule 8. Furthermore, the Chamber is satisfied that Mdajic’s
evidence does not relate to a “live and importasue¢” between the parties, and that it is not
“pivotal” or “critical” to the Prosecution’s caselhe Chamber is also of the view that there are

no factors, as set out in Rule B&(A)(ii), which would lead the Chamber to concludattthe

18 First Decision on Fifth Rule 9ds Motion, para. 50.
7 First Decision on Fifth Rule 9ds Motion, para. 63.
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transcript should not be admitted pursuant to P@dis. Therefore, the Chamber will admit

into evidence the transcript of Mile Jdtgi previous testimony in thBlagojevi¢ case.

16. The Chamber recalls that it also has discretioretpuire witnesses to appear for cross-
examination pursuant to Rule 8&5(C); if it does so decide, the provisions of Ruket& shall
apply. In assessing whether Mile JaijiBlagojevi¢ testimony requires him to come for cross-
examination, the Chamber notes firstly that, int tbase, Mile Janfi was subject to fairly
extensive cross-examination by the Prosecutione Chamber has also considered whether the
evidence is cumulative, crime-base, touches updiiva and important issue between the
parties”, describes the acts and conduct of a pess@ersons for whose acts and conduct the
Accused is charged with responsibility, and howxprate the acts and conduct of this person
or persons are to the Accused. The Chamber hamslfabove that Mile Jadjs evidence is
crime-base and cumulative of the evidence of ofPrsecution witnesses. In relation to
evidence describing the acts and conduct of perfmmgshom the Accused is charged with
responsibility, the Chamber has already concludhed the witness’s evidence concerning the
acts and conduct of Mlagldoes not bear directly upon the Accused’s respditgias alleged

in the Indictment. However, Mile Jaéjialso describes certain actions of Radislav Krsti
Colonel Jankowi, and Momir Nikolt. In relation to Krsti, the witness testified that he saw
him at Potdari. Regarding Janko¥and Nikol¢, the witness testified that Nikéltold him that

he would be assisting Jankéwvith counting the people who were getting on theds, which

he did, reporting his findings to JankéviNikoli¢ also ordered the witness and other military
police to secure the Bratunac school and nearbgdsus Jankovitold the witness to drive
towards Srebrenica and tell any people he saw ttwo geot@ari, where they would be put on

buses.

17. The Chamber considers that none of the evidendaipigig to these individuals, goes to
the Accused’s responsibility as charged in the dimlent, and that it is not sufficiently
proximate to the Accused to require Mile Jarip appear for cross-examination. It further
considers that it does not relate to a “live andantant issue” between the parties or represent a
“critical” or “pivotal” element of the Prosecutiam’case. Accordingly, the Chamber will not

exercise its discretion to require Mile Jarip come to the Tribunal for cross-examination.
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IV. Disposition

18.  Accordingly, the Trial Chamber, pursuant to Rules 89, and 92is of the Rules,
herebyGRANTS the Motion, and:

a) ORDERS that the items with the following Rule @8 numbers are admitted into
evidence: 02160, 40010A, 40010B, 40010C, 40010DQ1@8, 40010F, 40010G,
40010H, 400101, 40010J, 40010K, 40010L, 40010M, 1400 400100, 40010P,
40010Q, 40010R, 40010S, 40010T, and 40027;

b) ORDERS that the transcript of the previous testimony dafeManijt in the Blagojevi¢

case (Rule 6%r number 03911) is admitted into evidence;

c) REQUESTS the Registry to assign exhibit numbers to the ihithat have been

admitted into evidence.

Done in English and French, the English text beiathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this ninth day of July 2010
At The Hague
The Netherlands

[Seal of the Tribunal]
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