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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons

Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘unal”) is seised of the Accused’s “Twenty-
Ninth Motion for Finding of Disclosure Violation dnfor Remedial Measures”, filed publicly
with confidential annexes on 2 December 2010 (“Tuwédinth Motion”), and hereby issues its

decision thereon.

|. Background and Submissions

1. In a decision issued on 2 November 2010, the Chamitmphasised that the pre-trial
disclosure obligations of the Office of the Progecy“Prosecution”) under Rule 66(A)(ii) of
the Tribunal's Rules of Procedure and Evidence IERD required it to disclose witnhess
statements of all its witnesses, including Ruleb®2witnesses whose written evidence was
admittedin lieu of oral testimony, in accordance with the deadliset by the pre-trial Judﬂ;e.
Given the failure of the Prosecution to meet thdag 2009 deadline set by the pre-trial Judge,
the Chamber ordered the Prosecution to completgObMovember 2010 “all searches for and

resulting disclosure of Rule 66(A)(ii) statementsich relate to Rule 9Bis witnesses®

2. In the Twenty-Ninth Motion, the Accused argues tihare have been violations of Rule
66(A)(ii) of the Rules by the Prosecution in radatito the disclosure of material to him on 30
November 2010 and 1 December 2010. Specificalig, Accused makes reference to the
disclosure by the Prosecution of 86 additionalestents of 52 Rule 9Bis witnesses, 10

additional statements of nine Prosecution witnessbs are scheduled to give live testimony”
and one additional statement of witness TomaszzBig& who has already testified in this
case’ The Accused requests a finding that the Prosamutas violated Rule 66(A)(ii) by its

late disclosure of these 97 stateménts.

3. The Accused asserts that the failure by the Prosecto comply with the 7 May 2009
deadline “for disclosure of all withess statememss deficient, and its representation that it was
ready for trial in September 2009 was gravely ir®r He argues that the newly disclosed
statements from the 52 Rule BB witnesses will need to be reviewed by his defereen to
determine whether they contain additional informatwhich would form a basis to seek

reconsideration the Chamber’s decisions to adniét ¢wvidence pursuant to Rule @i, to

! Decision on Accused’s Eighteenth to Twenty-First Disclestiolation Motions, 2 November 2010 (“Decision
on Eighteenth to Twenty-First Disclosure Violation Motiongdra. 35.

2 Decision on Eighteenth to Twenty-First Disclosure Violafitotions, para. 45.
® Twenty-Ninth Motion, paras. 1-3.
* Twenty-Ninth Motion, paras. 1-3.
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request calling the affected witnesses for crossvemation, or to interview the witnesses to
obtain supplemental statemefit#\ccording to the Accused, this task will be diffit given the
ongoing demands of preparing for upcoming witneés@® allow his team to complete this
review, he requests a one-month suspension ofighédfter the completion of the Sarajevo and
hostages components, and before the commencemém afiunicipalities component”, on the
basis that the “vast majority” of the affected wisses pertain to the municipalities component

of the casé.

4, In addition, the Accused seeks the exclusion of tdstimony of seven of the nine
witnesses affected by this late disclosure whosaheduled to giveiva vocetestimony, on the
basis that there have been multiple prior disclesiolations with respect to these witnesses.
He also seeks the exclusion of Ibro Osma¢ieviKDZ230) testimony on the basis that the
recently disclosed material pertaining to him 44.-page transcript of prior testimony given in
1995. The Accused states that there is “no extarskiling to disclose this testimony and for
burdening the defence with voluminous new disclesarthe middle of the triaf® He also
repeats his submission that the volume of statesn&nissed” by the Prosecution and the
number of affected witnesses demonstrates thastbpe of the case is unmanageable and
“violates his right to a fair trial*!

5. On 17 December 2010, the Prosecution filed the s€ration Response to Karaggi
Twenty-Ninth Motion for Finding of Disclosure Vidian and for Remedial Measures”
(“Response to Twenty-Ninth Motion”). It submitsaththe Twenty-Ninth Motion should be
dismissed on the basis that one of the statemdéimas, belonging to KDzZ477, had been
previously disclosed on 9 May 2009, and that theused has failed to demonstrate any
prejudice with respect to the late disclosure a&f tther 96 statements. The Prosecution
acknowledges that these 96 statements were idmhtéiter the implementation of additional
measures to locate and disclose Rule 66(A)(ii) mediaipon the order of the Chamber, and that
they should have been disclosed earlier but “wergsed due to administrative error or to

oversight"?

Twenty-Ninth Motion, para. 6.
Twenty-Ninth Motion, para. 6.
Twenty-Ninth Motion, para. 6.
Twenty-Ninth Motion, para. 8.

Twenty-Ninth Motion, paras. 9-11. The affected witnesaes Evert Albert Rave, KDZ155, Jose Barayabar,
KDz080, KDz477, Momir Nikol¢, and Paul Groenewegen.

1 Twenty-Ninth Motion, para. 12.

" Twenty-Ninth Motion, para. 13.

12 Response to Twenty-Ninth Motion, paras. 1-2.
13 Response to Twenty-Ninth Motion, para. 3.

© 0w N o u
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6. The Prosecution submits, however, that the failoyethe Accused to demonstrate
prejudice with respect to this late disclosure judges the granting of any remedy and also
means that the Accused cannot claim that therebbas a fair trial violation? In support of
this submission the Prosecution argues that theugert does not yet need to prepare for the
cross-examination of 54 of the affected withesseengthat 49 of them are Rule 9is
witnesses, four are Rule Qfuater withesses and one is a reserve witriés$n addition, it
submits that the materials disclosed are not lgngilith a total length of approximately 648

pages, and that, therefore, there is no basissesul the trial for one montfi.

7. The Prosecution also submits that while TomaszZBlagk has already testified, he will
be called to testify again which will give the Asew the opportunity to cross-examine him on
the three-page additional statement if requifedn relation to the remaining eight witnesses
who will give viva voceevidence, the Prosecution submits that the matdisalosed was not
lengthy, with a total of approximately 123 pagesd avas “disclosed well in advance of the

witnesses’ testimony*

8. The Prosecution further argues that the Accuseelpiest for the exclusion of the
testimony of eight of the witnesses should be dsetd on the basis that he has not suffered
prejudice and “the extreme remedy of exclusion bptive evidence would be pre-mature,
disproportionate, unnecessary and contrary to nkerdsts of justice’® It stresses that the
evidence of each of the witnesses is probativerafevant, necessary for its case against the
Accused and can assist the ChanfBe®f the witnesses whose testimony the Accusedsseek
exclude, the Prosecution notes again that there nmadisclosure violation with respect to
KDz477, KDZ155 is a reserve witness, and of theaiming witnesses in the current witness
calling order the earliest is scheduled to be th8"lwitness to testify’ In addition, the

Prosecution notes that the materials disclosedatreengthy?

4 Response to Twenty-Ninth Motion, para. 4.

Response to Twenty-Ninth Motion, para. 6.
Response to Twenty-Ninth Motion, paras. 6, 11.
Response to Twenty-Ninth Motion, para. 5.

8 Response to Twenty-Ninth Motion, para. 7. The affectiénesses are 149207, 118", 189", 72", 215" 197"
and 178 in the current witness calling order. Note that thissdoet include the statement of KDZ477 whose
statement had already been disclosed by the Prosecution ia008y

19 Response to Twenty-Ninth Motion, para. 8.
20 Response to Twenty-Ninth Motion, para. 9.

2 Response to Twenty-Ninth Motion, para. 10. The Chamber rnbgtsin January 2011 the Prosecution is
scheduled to call witnesses who ar& #858" in the current witness calling order.

22 Response to Twenty-Ninth Motion, para. 10.
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1. Applicable Law

9. Rule 66(A)(ii) of the Rules requires the Proseaut{within a time-limit prescribed by
the Trial Chamber or pre-trial Judge) to make add to the Defence “copies of the statements
of all witnesses whom the Prosecutor intends td waltestify at trial, and copies of all
transcripts and written statements taken in accmelavith Rule 9dis, Rule 92ter, and Rule 92

quatef. The applicable deadline in this case was 7 20§92

10. Rule 68bis provides that a Trial Chamber maypprio motuor at the request of either
party, decide on sanctions to be imposed on a pdntgh fails to comply with its disclosure
obligations under the Rules. In determining thprapriate remedy (if any), the Chamber has to

examine whether or not the accused has been prejflitly the relevant breath.

[1l. Discussion

11. The Chamber has already emphasised that the Ptmseswbligation to disclose all
Rule 66(A)(ii) material “clearly extends to the mass statements of Rule 8% witnesses,

whose written evidence is admitteedlieu of oral testimony” and to “reserve witnessés”.

12. It follows that the statements referred to in Tweenty-Ninth Motion should have been
disclosed in accordance with the 7 May 2009 deadiat by the pre-trial Judge, or, if they post-
date that deadline, as soon as possible after ¢theye into the Prosecution’s possession.
Therefore, with the exception of the one statenvemich had already been disclosed to the
Accused by the Prosecution in May 2009, the Charfibds that the Prosecution has violated
Rule 66(A)(ii) by its late disclosure of the documteereferred to in the Twenty-Ninth MotiGh.

13. The Chamber has consistently recognised the additburden placed on the Accused
and his team as a consequence of the failure bytbsecution to maintain an efficient and

effective system for the timely review and discieswf materials in accordance with the

% Order Following Status Conference and Appended Work BlApyil 2009, para. 7.

24 prosecutor v. Kordi and Cerkez Case No. IT-95-14/2-A, Judgement, 17 December 2004, pagaProsecutor
v. Blaské#, Case No. IT-95-14-A, Appeals Judgement, 29 July 20avh. 268.

% Decision on Eighteenth to Twenty-First Disclosure Violatiomtiths, paras. 35, 45. The Prosecution was
ordered to complete the search for and disclosure ofrthisrial by 30 November 2010.

% While the Prosecution only received clearance from thle RO provider to disclose two of those documents on
1 December 2010, that does not excuse the original delay infyilegnthese documents and seeking consent for
their disclosure: Decision on Accused’s Third, FourththiFiand Sixth Motions for Finding of Disclosure
Violations and for Remedial Measures, 20 July 2010, paré2&ision on Third to Sixth Motions”).
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Rules?” Conscious of that burden, the Chamber has taleps 4b ensure that this does not
impact on the Accused’s right to a fair trial. that regard, the Prosecution has been ordered to
take concrete measures to ensure that the paftelisadosure violations is brought to an éfid,
and the Chamber has suspended the trial to allevAticused and his team time to review large

volumes of material which have been disclosed o \where it was considered neces<ary.

14.  While the Accused and his team have a legitimaterést in being able to review the
recently disclosed statements from Rule 82 Rule 92quater and reserve witnesses, the
Accused does not require additional time to speatiff prepare for the cross-examination of
these witnesses. Indeed, the Chamber has alreddiyHat the review of additional statements
of Rule 92bis and reserve witnesses is not time critical andsdus warrant a suspension of
proceedings before the commencement of the aspdioe d°rosecution’s case dealing with the
alleged takeover of municipalities in Bosnia andzégovina®® The Chamber is also satisfied
that the Accused and his team can conduct and edentieir review of this batch of documents
with a total length of 648-pages on a rolling basisl incorporate them if necessary into his

ongoing trial preparation without the need for dffar suspension of the proceedings.

15. The Chamber has always maintained that it wouldsicen imposing penalties on the
Prosecution, including the exclusion of testimoifyjts failure to meet the deadlines for
disclosure became a “material isstteand if there was “demonstrable prejudice to the

132

Accused™” Under Rule 89 of the Rules, the Chamber “maywedelevidence if its probative

value is substantially outweighed by the need suema fair trial”®® It has been recognised that

27 Decision on Prosecution’s Request for Reconsideratiofriaf Chamber's 11 November 2010 Decision, 10
December 2010, para. 12 (“Reconsideration Decision”); Decisioiccused’s Motion to Set Deadlines for
Disclosure, 1 October 2009, para. 14 (“Deadlines foclbsure Decision”); Decision on the Accused’s Motion
for Postponement of Trial, 26 February 2010, para. 30jsizecon Accused’s Seventh and Eighth Motions for
Finding of Disclosure Violations and for Remedial Measupeza. 22 (“Decision on Seventh and Eighth
Motions”); Decision on Accused’'s Twenty-Second, Twenty-Fouml dwenty-Sixth Disclosure Violation
Motions, 11 November 2010, para. 43 (“Decision on Twenty-Secdmeenty-Fourth and Twenty Sixth
Motions”).

% Decision on Accused’'s Second Motion for Finding Disclesviolation and for Remedial Measures, 17 June
2010, paras. 15 (“Decision on Second Motion”); Decision on TieirBixth Motions, paras. 45-47; Decision on
Accused’s Ninth and Tenth Motions for Finding of Disclosurelation, 26 August 2010, para 23.

2 Hearing, T. 8907 (3 November 2010); Decision on Accused’'s Sevemtdtaiton for Finding of Disclosure
Violation and for Remedial Measures, 29 September 2018. garciting the Chamber’s oral decision, 13
September 2010, T. 6593-T. 6594; Decision on Modalities of 6&(&)(ii) Disclosure, 27 April 2009, para. 9.

% Decision on Eighteenth to Twenty-First Disclosure ViokatMotions, para. 44.

31 Decision on Second Motion, paras. 13, 17; Deadlines smid¥ure Decision, para. 13.

32 Decision on Accused’s Eleventh to Fifteenth Motions Fording of Disclosure Violation and for Remedial
Measures, 24 September 2010, para. 45
33 Decision on Second Motion, para. 16; Decision on Seventh ahthBitptions, para. 17.
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the exclusion of relevant evidence “is at the eregeend of a scale of measures available to the

Chamber in addressing prejudice caused to an atdusie preparation of his defencé”.

16. The Chamber is aware of the volume of documentsiwed in a case of this size and
scale. While the Accused has a legitimate righitawe access to these documents in accordance
with the Rules, when a breach of those disclosurkedkhas been found, it is a question of
whether he has an adequate opportunity to reviegetilocuments and incorporate them, where
necessary, into his ongoing preparation for tke.1fi Having considered the volume of material
disclosed in this batch of disclosure, the timirighe last suspension in proceedings from 6
November to 6 December 2010, and the fact thatridlewas in recess from 17 December 2010
to 13 January 2011, the Chamber is satisfied tmatAccused and his team will have had
sufficient time to review this material and thathees not been prejudiced by its late disclosure.
It follows that in the absence of demonstratedyatieg there is no basis on which to exclude the
evidence of the eight witnesses identified by tlieused® The Chamber will continue to be
vigilant in ensuring that this pattern of disclaswiolations is brought to an end, that future
violations do not cause prejudice to the Accusedamnpromise in any way his right to a fair
trial, and that any delays in this case which &e product of the Prosecution’s inadequate

disclosure regime are documented.

17.  With regard to the witnesses affected by this ¢hselosure who are scheduled to appear
to give their evidenceiva voceor for cross-examination pursuant to Rulet®2 the Chamber
considers it appropriate to order that they shawdtibe called to testify before 1 April 2011.
This is in the interests of ensuring that the Aeclubas sufficient time to review the disclosed
material, and incorporate it, if necessary, int ¢rioss-examination strategy and approach for

the affected witnesses.

IV. Disposition

18.  For the foregoing reasons, the Trial Chamber ntitesdisclosure violations identified
above, pursuant to Rules 54, 66(A)(ii), and &8 of the Rules, and herel@RANTS the
Motion IN PART, and:

3 Prosecutor v. Jean-Baptiste Gatet@ase No. ICTR-2000-61-T, Decision on Defence Motion forlusken of
Evidence and Delineation of the Defence Case, 26 March pai#. 9.

% Decision on Second Motion, para. Brosecutor v. Luli and Luki, Case No. IT-98-32/1-PT, Decision on
Prosecution’s Motion to Amend Rule && Witness List and on Related Submissions, 22 April 200&. (i5.

% Decision on Twenty-Second, Twenty-Fourth and Twenty Sixth dnsti para. 28; Decision on Accused’'s
Twenty-Seventh Disclosure Violation Motion, 17 November 2@H0a. 14Prosecutor v. Lukiand Luké. Case
No. IT-98-32/1-T, Decision on Milan Luks Motion to Suppress Testimony for Failure of Timelis@osure
with Confidential Annexes A and B, 3 November 2008, para. 18.
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a) ORDERS that none of the witnesses affected by the latelasure referred to in the
Twenty-Ninth Motion should be called to testify bef 1 April 2011;

b) DENIES the Twenty-Ninth Motion in all other respects.
Done in English and French, the English text bainthoritative.
Judge O-Gon Kwon
Presiding

Dated this eleventh day of January 2011
At The Hague
The Netherlands

[Seal of the Tribunal]
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