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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Rersons
Responsible for Serious Violations of Internationdimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Gunal”) is seised of the Accused’s “Thirty-
Second Motion for Finding of Disclosure Violationcafor Remedial Measures”, filed publicly
with a confidential annex on 28 January 2011 (“lfhBecond Motion”), “Thirty-Third Motion
for Finding of Disclosure Violation and for RemediMeasures”, filed publicly with
confidential annexes on 28 January 2011 (“ThirtyedHMotion”), “Thirty-Fifth Motion for
Finding of Disclosure Violation and for Remedial daires”, filed publicly with confidential
annexes on 31 January 2011 (“Thirty-Fifth Motiorépd “Thirty-Sixth Motion for Finding of
Disclosure Violation and for Remedial Measuredédipublicly with confidential annexes on 1
February 2011 (“Thirty-Sixth Motion”) (together “Mions”), and hereby issues its decision
thereor:

|. Submissions

A. Thirty-Second Motion

1. In the Thirty-Second Motion, the Accused submitattthe Office of the Prosecutor
(“Prosecution”) violated Rule 68 of the TribunaRailes of Procedure and Evidence (“Rules”)
by failing to disclose to him, as soon as pracleabix document$. The Accused argues that
these documents were not disclosed “as soon atigafale” given that they were not provided
to him until 19 January 2011, even though they fmrpart of a collection of documents which

would likely have been in the Prosecution’s posses®r at least ten years.

2. The Accused submits that the documents contaimnrdton which tends to contradict a
number of allegations in the Third Amended Indiatipéncluding the joint criminal enterprise
to terrorise the civilian population of Sarajevaldahe intention to conduct a campaign of ethnic
cleansing He also suggests that one document demonstrgiattean of weapons-smuggling
to Bosnian Muslims by United Nations member statelsich forced the Bosnian Serbs to
“detain UN personnel as prisoners of war” and thatexculpatory nature of the six documents
is demonstrated by the fact that the Prosecutiselaied them pursuant to Rule %8In

addition, the Accused argues that he was prejudigetiis late disclosure as he could not assess

The Accused filed the “Thirty-Fourth Motion for Findin§Disclosure Violation and for Remedial Measures” on
31 January 2011. He withdrew this motion on 7 February 2013k ¢f the Prosecution’s response thereto,
Withdrawal of Thirty Fourth Disclosure Violation MotionFébruary 2011, paras. 2-3.

Thirty-Second Motion, paras. 1-8.
Thirty-Second Motion, paras. 2, 11.
Thirty-Second Motion, paras. 3-7.
Thirty-Second Motion, paras. 8-9.
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the documents in preparing for trial and develogirggoverall defence strategy and he could not
use the documents and/or introduce them duringtuiss-examination of Herbert OkfinHe
thus requests the Chamber to make a finding tleaPthsecution has violated Rule 68 by failing
to disclose the six documents as soon as practicaid to suspend the trial for three months
before the commencement of the Prosecution’s casd¢ind with the alleged takeover of
municipalities in Bosnia and Herzegovina, to alline Prosecution to “complete its compliance
with Rule 68” and to ensure that he has these dentsnbefore cross-examining future
witnesse<. Finally, the Accused requests that the six documbe “be admitted from the bar

table to ameliorate the prejudice he has suffeyeithd late disclosure™.

3. On 2 February 2011, the Prosecution filed the “€caton Response to Thirty-Second
and Thirty-Fourth Motions for Finding of Disclosuk4olation and for Remedial Measures”
(“Response to Thirty-Second and Thirty-Fourth Mo§%. The Prosecution submits that one
of the six documents in question had been prewoadisklosed to the Accused in May 2009, as
part of the document with Rule 6r number 11349, and that, therefore, there coulshde
violation with respect to it. In addition, it submits that the Thirty-Second tida should be
dismissed as the documents do not fall within tidiaof Rule 68(i) and that the Accused has
failed to “present @rima facecase making out the probably exculpatory or mitiganature of
the material™® According to the Prosecution, these document® \peovided to the Accused
“because they may be relevant to issues relatéldetalefence case...even if the documents do
not strictly fall within the ambit of Rule 68(i)*. The Prosecution presents distinct arguments as
to why none of the documents “suggest the innocenamitigate the guilt of the Accused or
undermine the case presented by the Prosecutitiait*? It argues that, in any event, the
Accused has failed to demonstrate any prejudicetfam@fore cannot be granted a rem&dyn
support of this submission it notes that the fivacuiments which had not been previously

disclosed to the Accused were only 13 pages it lerngth ™

® Thirty-Second Motion, paras. 10-12.
" Thirty-Second Motion, paras. 14-15.
& Thirty-Second Motion, para. 16.

° Response to Thirty-Second and Thirty-Fourth Motions, para. 5.
9 Response to Thirty-Second and Thirty-Fourth Motions, para. 1.
1 Response to Thirty-Second and Thirty-Fourth Motions, para. 4.
2 Response to Thirty-Second and Thirty-Fourth Motions, parag. 5-
13 Response to Thirty-Second and Thirty-Fourth Motions, para. 1.
14 Response to Thirty-Second and Thirty-Fourth Motions, para. 20.

Case No. IT-95-5/18-T 3 24 February 2011



47937
B. Thirty-Third Motion

4. In the Thirty-Third Motion, the Accused submits tthiae Prosecution has violated Rule
66(A)(ii) of the Rules by disclosing a prior statmh of KDZ354 on 20 January 2010, which
was after both the original 7 May 2009 deadlinetsethe pre-trial Judge for the disclosure of
such material (“7 May 2009 Deadline”) and the sgeamt 1 October 2010 deadline set by the
Trial Chamber for the disclosure of Rule 66(A)igaterial which the Prosecution had failed to
disclose previously (“1 October 2010 DeadlinE”)He requests the Chamber to find that Rule
66(A)(ii) has been violated by the late discloswfethis statement and that the witness’s

testimony be excluded as a sanctidn.

5. On 4 February 2011, the Prosecution filed the “®caton’s Response to Karaélsi
Thirty-Third, Thirty-Fifth, and Thirty-Sixth Motios for Finding of Disclosure Violations and
for Remedial Measures” (“Response to Thirty-Thiftjrty-Fifth, and Thirty-Sixth Motions”).

It concedes that it violated Rule 66(A)(ii) by fag to disclose the statement referred to in the
Thirty-Third Motion in a timely manner and that tfalure to disclose this statement earlier was
due to human error on its paft.However, it submits that the Accused has not leejudiced

by this late disclosure given that “[v]irtually af the information contained in the statement
was previously disclosed”, the statement is onhgaklpages in length, and the Accused will
have had five weeks to review and integrate théestant into his preparation before the

witness’s anticipated testimor.

6. The Prosecution stresses the exceptional meadunes taken to identify and disclose
Rule 66(A)(ii) material but acknowledges that isheot “achieved perfection” and it continues
to identify whether there remains Rule 66(A)(ii) ter@al which “has been exceptionally omitted
from its disclosure™® It submits that the Tribunal’s jurisprudence daes support granting a
remedy for a breach of disclosure obligations ie #bsence of actual prejudice and that,
therefore, there is no basis to grant the Accusesdjgest to exclude witness testimony given he
does not allege that he has been prejudiced bylatesdisclosuré® It emphasises that each
witness “provides highly relevant and probativedevice” and that the extreme measure of

excluding their evidence would be disproportiorete contrary to the interests of justfce.

5 Thirty-Third Motion, paras. 1-3.

18 Thirty-Third Motion, paras. 4-5.

" Response to Thirty-Third, Thirty-Fifth, and Thirty-Sixtotions, para. 2.

18 Response to Thirty-Third, Thirty-Fifth, and Thirty-Sixitotions, para. 7.

19 Response to Thirty-Third, Thirty-Fifth, and Thirty-Sixttotions, para. 3.

20 Response to Thirty-Third, Thirty-Fifth, and Thirty-Sixttotions, paras. 4-5.
21 Response to Thirty-Third, Thirty-Fifth, and Thirty-Sixttotions, para. 11.
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C. Thirty-Fifth Motion

7. In the Thirty-Fifth Motion, the Accused submits thhe Prosecution has violated Rule
66(A)(ii) of the Rules by disclosing a prior statemh and transcript of prior testimony of BoSko
Mili ¢ on 26 January 2010, which was after the 7 May 2088dline and the 1 October 2010
Deadline’”> He requests the Chamber to find that Rule 66{)Ah@s been violated by the late

disclosure of these statements and that the wishesgimony be excluded as a sancton.

8. The Prosecution again concedes that it violate@ B6[(A)(ii) by failing to disclose the
statements referred to in the Thirty-Fifth Motiom & timely manner and that the failure to
disclose these statements earlier was due to hemanon its parf? Once again, it submits
that the Accused has not been prejudiced by thés dasclosure given that the statements in
guestion are only three pages and 29 pages inhlaegpectively, that the information in the
statements had been contained in prior disclosume the Accused will have time to incorporate
them into his witness preparation given that Bokkib ¢ will not testify before May 201%
The Prosecution’s common submissions which areleivance to this motion, pertaining to the
exclusion of witness testimony and efforts takercomply with its Rule 66(A)(ii) disclosure

obligations, are referred to in paragraph 6 above.
D. Thirty-Sixth Motion

9. In the Thirty-Sixth Motion, the Accused submitsttiiae Prosecution has violated Rule
66(A)(ii) of the Rules by disclosing a prior statemh of Mehmed Musion 27 January 2010,
which was after the 7 May 2009 Deadline and thectofier 2010 Deadlin®. He again requests
the Chamber to find that Rule 66(A)(ii) has beeslated by the late disclosure of this statement

and that the witness’s testimony be excluded amati®on?’

10. The Prosecution once more concedes that it violatdd 66(A)(ii) by failing to disclose
the statement referred to in the Thirty-Sixth Matio a timely manner and that the failure to
disclose this statement earlier was due to tharailo recognise the witness’s name as a result
of limitations in its search technolo@¥.It submits that the Accused has not been pregaidity

this late disclosure given that the statement iestjan is only two pages in length, “mostly

22 Thirty-Fifth Motion, paras. 1-3.
% Thirty-Fifth Motion, paras. 4-5.
24 Response to Thirty-Third, Thirty-Fifth, and Thirty-Sixttotions, para. 2.
% Response to Thirty-Third, Thirty-Fifth, and Thirty-Sixttotions, para. 8.
28 Thirty-Sixth Motion, paras. 1-3.
2" Thirty-Sixth Motion, paras. 4-5.
2 Response to Thirty-Third, Thirty-Fifth, and Thirty-Sixttotions, para. 2.
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duplicates information he has had in his possessimce May of 2009” and that the Accused
would have had over two-and-a-half weeks to incait into his witness preparation for
Mehmed Musi who is scheduled to testify in February 2611The Prosecution’s common
submissions which are of relevance to this motijpertaining to the exclusion of witness
testimony and efforts taken to comply with its RG&A)(ii) disclosure obligations, are referred

to in paragraph 6 above.

1. Applicable Law

11. Rule 66(A)(ii) requires the Prosecution (within imne-limit prescribed by the Trial
Chamber or pre-trial Judge) to make available & Diefence “copies of the statements of all
witnesses whom the Prosecutor intends to calldtifyeat trial, and copies of all transcripts and
written statements taken in accordance with Rulbi§2Rule 92ter, and Rule 92juatef. The
applicable deadline for the disclosure of all matefialling within Rule 66(A)(ii) in this case
was 7 May 2008° On 26 August 2010, following a series of discleswiolations by the
Prosecution, the Trial Chamber issued the “Decisio\ccused’'s Ninth and Tenth Motions for
Finding of Disclosure Violations and for Remedialedsures”, in which it ordered the
Prosecution to complete all additional searchesihar disclosure of Rule 66(A)(ii)) materials by
1 October 2010.

12. Rule 68 of the Rules imposes a continuing obligata the Prosecution to “disclose to
the Defence any material which in the actual knodgée of the Prosecutor may suggest the
innocence or mitigate the quilt of the accused @ieca the credibility of Prosecution
evidence™! In order to establish a violation of this obligat by the Prosecution, the Accused
must “present @rima faciecase making out the probable exculpatory or ntitiganature” of
the materials in questioli. The Trial Chamber has previously outlined the églp Chamber’s
jurisprudence on the scope and application of tiigation to disclose “as soon as practicable”

exculpatory material under Rule 88.That discussion will not be repeated here.

13.  Rule 68bis provides that a Trial Chamber maypprio motuor at the request of either

party, decide on sanctions to be imposed on a pentgh fails to comply with its disclosure

29 Response to Thirty-Third, Thirty-Fifth, and Thirty-Sixttotions, para. 9.

%0 Order Following Status Conference and Appended Vtek, 6 April 2009, para. 7.

31 Decision on the Accused’s Motion to Set Deadlines facDisure, 1 October 2009 (“Decision on Deadlines for
Disclosure”), para 19, citingProsecutor v. BlaSKj Case No. IT-95-14-A, Appeals Judgement, 29 July 2004
(“Blaskic Appeals Judgement”), para. 267.

32 prosecutor v. Kordi and Cerkez,Case No. IT-95-14/2-A, Judgement, 17 December 20R4r(li¢ and Cerkez
Appeals Judgement”), para. 179.

33 Decision on Accused’'s Seventeenth Motion for Finding of D@ale Violation and for Remedial Measures, 29
September 2010, paras. 14-17.
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obligations under the Rules. In determining therapriate remedy (if any), the Chamber has to

examine whether or not the accused has been preflitly the relevant breath.

14.  Finally, with regard to the relief requested by fkerused in the Thirty-Second Motion,
the Chamber also recalls that Rule 89(C) of the&ptovides that “[a] Chamber may admit any
relevant evidence which it deems to have probatalee” and thus allows for admission of
evidence from the bar table, without the need tooduce it through a witneds. Once the
requirements of Rule 89(C) are satisfied, the Chantias the discretionary power over the
admission of evidence, which includes the abildyekclude evidence if its probative value is
substantially outweighed by the need to ensureimtfal pursuant to Rule 89(D¥ In
accordance with the Chamber’s “Order on Procedar€bnduct of Trial”, issued on 8 October

2009 (“Order”), the party requesting admissionwatlence from the bar table is required to:

(i) provide a short description of the documentiich it seeks admission; (ii) clearly specify
the relevance and probative value of each docunfi@nexplain how it fits into the party’s case,

and (iv) provide the indicators of the documentithanticity®’

[1l. Discussion

A. Thirty-Second Motion

15. The Chamber notes that the first document refewwdd the Thirty-Second Motion had
been previously disclosed to the Accused in Mayo2&8 part of the document with Rule &5
number 11349 and that, therefore, there was nolodis® violation with respect to this
document. The Chamber has recently emphasisedtiieaProsecution should identify when a
document has been previously disclosed and ended&vavoid the duplication of disclosure
which causes confusion and unnecessarily addetbrie needed by the Accused to review this
disclosed materia®® The Chamber expresses its surprise that the @rtise has not adopted a
system which makes it easy to identify preciselyclwldocuments have been already disclosed
to the Accused and urges the Prosecution to usegbeming adjournment in proceedings to

improve its practices in this regard.

3 Kordi¢ and CerkezAppeals Judgement, para. 1B¥aski: Appeals Judgement, para. 268.

35 Decision on Deadlines for Disclosure, para. 10; Decision aorfske Prosecution Bar Table Motion for the
Admission of Bosnian Serb Assembly Records, 5 October 2@&x{Sion on Second Bar Table Motion”), paras.
5-7.

38 Decision on Second Bar Table Motion, para. 6.

37 Order, Appendix A, Part VI, para. R.

%8 Decision on Accused’s Thirtieth and Thirty-First Disclosvielation Motions, 3 February 2011.
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16.  With respect to the second document, the Chamliesnbat the Accused is not charged
with persecutions committed in Bihla However, the general suggestions in the docunmert
the “offensive could be genuinely locally inspireshmmitted without guidance” and that the
attack itself could be a “ploy to further discrediaradz¢ in world opinion by falsifying a
Bosnian Serb attack”, can be characterised as ftgrexculpatory if it shows that this pattern
extended beyond Bilkiawhich could then challenge the Prosecution’s cagarding the alleged

takeover of other municipalities in Bosnia and Hgavina.

17. It follows that the second document should haventtbsclosed to the Accused “as soon
as practicable”. The Prosecution has yet agdledféo indicate when the document came into
its possession. In the absence of that clariboat@nd given that the document was not recently
created, the Chamber considers it appropriate deymne that the Prosecution did not recently
acquire it and finds that the Prosecution violatedobligation under Rule 68 of the Rules to

disclose potentially exculpatory material as so®practicable.

18.  Having reviewed the third, fourth, fifth, and sixdbcuments, the Chamber finds that the
Accused has failed to “presentpsima facie case making out the probable exculpatory or
mitigating nature” of these documentsWith respect to the third document, the Chambewot
convinced that a document which suggests willingrnigg the Accused to make conditional
concessions with respect to Sarajevo contradicsalfegation that he had the objective to
terrorise the civilian population of Sarajevo. T®leamber also finds force in the Prosecution’s
argument that even though the fourth document detraies that the Accused engaged in
political negotiations to end the war, this does mecessarily contradict the allegation that he
“also pursued a military campaign to expel Muslifren Serb-claimed territory*® While the
fifth document does suggest that there might haentsome military justification for a 1993
Serb offensive in Srebrenica, it does not sugdestthe same justification existed with respect
to the alleged take-over of the Srebrenica enciavd995 and in no way contradicts the
allegation that the Accused intended to ethnicelyanse Srebrenica. Having reviewed the sixth
document, the Chamber is not satisfied that itser@nsupports the Accused’s contention that
UN member states were aiding the Bosnian Muslim Wﬁnlt follows that the third, fourth,
fifth, and sixth documents are not potentially dgetory, and there was no violation of Rule 68

of the Rules with respect to their disclosure.

%9 Kordi¢ and CerkezAppeals Judgement, para. 179.
“0 Response to Thirty-Second and Thirty-Fourth Motions, para. 12.
“1 Response to Thirty-Second and Thirty-Fourth Motions, para. 17.
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19. Having reviewed the second document, which wadatied late in violation of Rule 68,
and considering its short length, the Chamber ianvinced that it is of such significance that
the Accused’s development of his overall defencatesy was adversely affected or that he was
prejudiced by its late disclosure. It follows thatthe absence of demonstrated prejudice the
requested remedy of suspension of proceeding$ifee tmonths is unwarranted. Moreover, as
the Chamber has recently decided to suspend thlepioceedings for a period of six weeks,
commencing in March 2011, the Accused will havdisiint time to review the document and

incorporate it into his ongoing preparatidfs.

20. In relation to the Accused’s request for the adimisgrom the bar table of the six
documents that are the subject of the Thirty-Secbtudion, while the documents may be
relevant and have probative value with respecss$nds in this case, “it is incumbent on the
party tendering any document from the bar tablexigain how it fits into its case” in order to
ensure that the document is properly contextuafiseihe Chamber is not satisfied that the
Accused has met this requirement in this instaaod, will, therefore, deny the admission into
evidence of the documents referred to in the Tiseggond Motion. The Chamber notes that
this does not prevent the Accused from tenderirggsghdocuments through an appropriate

witness in court or in a future bar table motion.
B. Thirty-Third Motion, Thirty-Fifth Motion and, Th irty-Sixth Motion

21. The prior statement of KDZ354, referred to in thhirlly-Third Motion, the prior
statement and transcript of testimony of Bosko dileferred to in the Thirty-Fifth Motion and,
the prior statement of Mehmed Mésireferred to in the Thirty-Sixth Motion, pre-datiee

7 May 2009 deadline set by the pre-trial Judgettierdisclosure of Rule 66(A)(ii) statements.
The Chamber therefore finds that the Prosecution Vialated Rule 66(A)(ii) by its late
disclosure of these statements.

22.  The Chamber notes that the statement referredtt@iihirty-Third Motion is only three
pages in length and the Accused will have had adtléive weeks to consider the statement
before KDZ354 will be called to testify. Similarlshe statement and transcript referred to in the
Thirty-Fifth Motion have a total length of 32 pagasd BoSko Milé will not testify before May
2011. The statement referred to in the Thirty4BiMiotion is only two pages in length and the
Accused will have had at least two-and-a-half weteksonsider it before Mehmed Mass

*2 Hearing, T. 11474-11476 (10 February 2011); Decision on Accudddton for Fourth Suspension of
Proceedings, 16 February 2011.
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called to testify. Having considered the lengthtted statements and the time available to the
Accused to review them before the affected witness#l be called to testify, the Chamber is
not satisfied that the Accused has been prejudigethis late disclosure. The Chamber has
recently emphasised that the exclusion of releeaittence is an extreme meastirand, given

the absence of demonstrated prejudice to the Adgitss unwarranted in this case.
C. Consolidated Disclosure Violation Motions

23. The Chamber notes with concern the stream of disoboviolation motions which have
been filed in January and February 2011. Whilpjreciates that this is, in part, a product of
the inadequate disclosure practices of the Prosecut is of the view that unless a disclosure
violation motion seeks an urgent remedy, the ressuof all parties, including the defence and
the Chamber would be better served if the Accudled & consolidated disclosure violation
motion on a monthly basis. The Accused's legitematterest in documenting disclosure
violations will be maintained without the burden wiultiple disclosure violation motions,

responses, and Trial Chamber decisions.

V. Disposition

24.  For the foregoing reasons, the Trial Chamber ntitesdisclosure violations identified
above and, pursuant to Rules 54, 66(A)(ii), 68, 8Bdis of the Rules, herebPENIES the
Motions.

Done in English and French, the English text baiathoritative.

T

Judge O-Gon Kwon
Presiding

Dated this twenty-fourth day of February 2011
At The Hague
The Netherlands

[Seal of the Tribunal]

“3 Decision on Accused’s Eighteenth to Twenty-First Motionsapa2, citing Decision on Prosecution’s Bar Table
Motion for Admission of Bosnian Serb Assembly SessionsuB22D10, para. 11; Decision on the Prosecution’s
First Bar Table Motion, 13 April 2010, para. 15.

4 Decision on Accused’s Twenty-Ninth Disclosure Violation Matiparas. 15-16.
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