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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons

Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Guinal”) is seised of the Accused’s “Forty-
Sixth Motion for Finding of Disclosure Violation dnfor Sanctions: March 2011 — Rule
66(A)(ii)", filed publicly with confidential annexeon 5 April 2011 (“Forty-Sixth Motion”), and

hereby issues its decision thereon.

|. Submissions

1. In the Forty-Sixth Motion, the Accused argues ttitre have been violations of Rule
66(A)(ii) of the Tribunal's Rules of Procedure akglidence (“Rules”) by the Office of the
Prosecutor (“Prosecution”) in relation to the distire of three statements to him in
March 2011% He submits that the statements of witnesses KDZOBDZ080 Statement”),
Milan Tupaj¢ (“Tupaji¢ Statement”), and Rule 9Zjuater witness KDZ044 (“KDZzZ044
Statement”), have been in the Prosecution’s possefs several years but were only disclosed
to him on 3 March, 8 March and 25 March 2011 reipely.” The Accused asserts that this
delay “violated not only the original 7 May 200%diosure deadline, but the 1 October 2010
deadline for disclosure of all remaining Rule 6{)\)material”? He requests an express
finding by the Chamber that the Prosecution hakted Rule 66(A)(ii) by its late disclosure of

these three statemefits.

2. As a sanction for these violations and for the a¢pe failure by the Prosecution to
adhere to the two deadlines imposed by the Charfdrethe disclosure of Rule 66(A)(ii)
material, the Accused requests that the withegestimonies be excludéd.In support of this
submission, he argues that the repeated suspemsitrestrial have “not served to stop the flow

of disclosure violations®.

3. On 15 April 2011, the Prosecution filed the “Pragémn’s Response to KaradA®
Forty-Sixth Motion for Finding of Disclosure Vioiah and for Sanctions” (“Response to Forty-
Sixth Motion”). It submits that the Forty-Sixth Mon should be dismissed on the basis that the
Accused has failed to demonstrate any prejudicetlzaicdhe remedy of exclusion of evidence is

unwarranted. The Prosecution claims that two of the statememtse not identified in Rule

Forty-Sixth Motion, para. 1.

Forty-Sixth Motion, para. 1.

Forty-Sixth Motion, para. 3.

Forty-Sixth Motion, paras. 3, 8.
Forty-Sixth Motion, paras. 5, 7, 15.
Forty-Sixth Motion, para. 7.

Response to Forty-Sixth Motion, para. 1.
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66(A)(ii) searches due to “formatting anomalies’dathhe third was not disclosed due to

“Prosecution oversight®.

4, The Prosecution emphasises that the Chamber habk that in the absence of
demonstrated prejudice, there is no justificationdxcluding relevant evidence and, given that
the Accused makes no claim of prejudice, “he appedarconcede that he has not been
prejudiced” with respect to the statements refertedin the Forty-Sixth Motiod. The
Prosecution argues that, in any event, the Accbhasdot been prejudiced by the late disclosure
of the three statement. In support of this submission it observes thatAltcused will have
ample time to consider the disclosed material amcbrporate it if necessary into his
preparations given that two of the witnesses atesnbeduled to testify until after the 2011
summer recess and the third is a Ruleg@aterwitnesst’ In addition, it argues that there was
no inconsistency between the KDZ080 Statement #mek rior statements of this witness and
that the Prosecution does not intend to elicit fr&iZ080 the “limited amount of new
information” contained in the stateméft. With respect to the Tupaji Statement, the
Prosecution claims that most matters of any relewdiare already contained in one of the
witness’s prior statements” and testimony in Krejisnik case’® Similarly, it argues that the
information in the KDZ044 Statement is covered he twitness’'s previously disclosed
statements and that there are no inconsistenciegede these statements and the KDz044

Statement?

5. The Prosecution also argues that the Accused fled fa demonstrate a proper basis on
which the Chamber should grant declaratory relieftie absence of prejudice and that he
inaccurately suggests that the Prosecution hasl actbad faith with respect to its disclosure

obligations'®

1. Applicable Law

6. Rule 66(A)(ii) of the Rules requires the Proseaut{within a time-limit prescribed by
the Trial Chamber or pre-trial Judge) to make add to the Defence “copies of the statements

of all witnesses whom the Prosecutor intends té taltestify at trial, and copies of all

8 Response to Forty-Sixth Motion, paras. 3, 5, 9, 12.
° Response to Forty-Sixth Motion, para. 2.

19 Response to Forty-Sixth Motion, para. 2.

1 Response to Forty-Sixth Motion, paras. 4, 8, 11.

12 Response to Forty-Sixth Motion, para. 4.

13 Response to Forty-Sixth Motion, para. 7.

14 Response to Forty-Sixth Motion, para. 10.

15 Response to Forty-Sixth Motion, paras. 12-18.
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transcripts and written statements taken in accmelavith Rule 9dis, Rule 92ter, and Rule 92

quatef. The applicable deadline in this case was 7 [20§9*°

7. Rule 68bis provides that a Trial Chamber mayoprio motuor at the request of either
party, decide on sanctions to be imposed on a pentgh fails to comply with its disclosure
obligations under the Rules. In determining thprapriate remedy (if any), the Chamber has to

examine whether or not the accused has been preflibly the relevant breath.

[1l. Discussion

8. Given that none of the three statements werentigcereated, they should have been
disclosed in accordance with the 7 May 2009 deadiet by the pre-trial Judge. Therefore, the
Chamber finds that the Prosecution has violate@ BG(A)(ii) by its late disclosure of the three
statements referred to in the Forty-Sixth Motiow/hile some mistakes by the Prosecution in
ensuring full compliance with its disclosure obtigas may be inevitable, particularly in a case
of this size, the Chamber is not convinced thatr#@sons offered by the Prosecution justify the
failure to identify these statements earlier amdsses that, with the exception of newly created
material, or material which has recently come th& Prosecution’s possession, there should be
no further disclosure of Rule 66(A)(ii) materialhis latest example demonstrates yet again the
failure by the Prosecution to maintain an efficisystem for the disclosure of documents in this

case.

9. However, given that one of the affected witnessea Rule 92juater witness and the
other two will not be called to testify before tkemmer recess, the Chamber finds that the
Accused and his team will have sufficient timedwiew the disclosed material, and incorporate
it, if necessary, into his ongoing preparationsirtliermore, having considered the length of the
statements, the absence of any arguments by thes@dcas to how this late disclosure has
caused him prejudice, and the Prosecution’s sulmnsghat the information contained therein
is covered by and consistent with the withnessesvipusly disclosed statements, the Chamber is
not satisfied that the Accused has been prejudigdatieir late disclosure. The Chamber repeats
its observation that it would consider imposing gdas on the Prosecution, including the

exclusion of testimony, if its failure to meet tbeadlines for disclosure became a “material

8 Order Following Status Conference and Appended Work BlApyil 2009, para. 7.

17 prosecutor v. Kordi and Cerkez Case No. IT-95-14/2-A, Judgement, 17 December 2004, pa®aProsecutor
v. Blaské#, Case No. IT-95-14-A, Appeals Judgement, 29 July 208rs. 268.
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issue®® and if there was “demonstrable prejudice to theused™® Given the absence of

prejudice to the Accused, there is no basis tordraeexclusion of these witnesses’ evidence.

IV. Disposition

10.  For the foregoing reasons, the Trial Chamber, @unsto Rules 54, 66(A)(ii), and s
of the Rules, hereby:

a) GRANTS, by majority, Judge Kwon dissentifigthe Forty-Sixth Motion in part, and
finds that the Prosecution has violated Rule 66(A)f the Rules with respect to this

motion; and
b) DENIES the Forty-Sixth Motion in all other respects.

Done in English and French, the English text beiathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this twentieth day of April 2011
At The Hague
The Netherlands

[Seal of the Tribunal]

18 Decision on Accused’s Twenty-Ninth Disclosure Violation Motitt, January 2011 (“Decision on Twenty-
Ninth Motion”), para. 14.

9 Decision on Twenty-Ninth Motion, para. 14; Decision on Acdiss&leventh to Fifteenth Motions for Finding
of Disclosure Violation and for Remedial Measures, 8gt&mber 2010, para. 45

20 Judge Kwon refers to his Partially Dissenting Opinion @Blecision on Accused’s Thirty-Seventh to Forty-
Second Disclosure Violation Motions with Partially Dissen@®@wjnion of Judge Kwon, 29 March 2011.
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