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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Rersons
Responsible for Serious Violations of Internationdimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Guinal”) is seised of the Accused’s “Forty-
Seventh Motion for Finding of Disclosure Violatiamd for Further Suspension of Proceedings
(March 2011 — Rule 68)”, filed publicly with publend confidential annexes on 19 April 2011

(“Motion”), and hereby issues its decision thereon.

. Submissions

1. In the Motion, the Accused submits that the Offafethe Prosecutor (“Prosecution”)

violated Rule 68 of the Tribunal's Rules of Procedand Evidence (“Rules”) by failing to

disclose to him, as soon as practicable, six doatsteThe first of these documents is a news
article dated 30 July 1993 (“Article”); the secard letter from the Accused to the President of
France dated 29 July 1993 (“First Letter”); therdhis a letter from the Accused to the UN
Secretary General dated 13 June 1992 (“SecondrDettee fourth is a VRS message dated
21 April 1994 (“VRS Message”); the fifth is a repoegarding a public statement made by the
Accused on 29 December 1992 (“Report”); and thehsis a UN situation report dated

7 October 1992 (“Situation Report”) (together “Datents”)? The Accused argues that the
Documents appear to have been in the Prosecutmmssession for a “number of years” but

were not disclosed until March 203 1.

2. The Accused submits that the Documents are exarpat nature given that: (1) the
Article reports on the discovery of arms smuggledhie Bosnian Muslims in a UN Convoy in
July 1993, which supports his case that a carefipection of convoys was required and thus
contradicts the allegation that he “hindered tlevflof humanitarian assistance for unlawful
reasons”; (2) the First Letter contradicts thegaten that the Accused failed to punish crimes
committed by VRS soldiers; (3) the Second Lettarwhich the Accused requests that UN
monitors be posted at all Serb positions, conttadibe “allegations that he conducted a
campaign of terror by shelling civilians and cowddites his claim that hireensrea was that no
shelling of civilian targets should occur in Savaje (4) the VRS Message and Report suggest
that the Accused did his best to allow the movemanhumanitarian convoys and thus

contradicts the allegation that he unlawfully hiretethe flow of humanitarian assistance; and

! Motion, para. 1.
2 Motion, para. 1 and annexes A to F.
3 Motion, para. 2.
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(5) the Situation Report supports the contentiat th 1992 “national authorities did not have

control of local authorities in municipalities suah llidza™

3. The Accused argues that he was prejudiced by dtesdisclosure of the Documents as
he could not assess them in preparing for trial @@kloping his overall defence strategy, and
he could not use them during his cross-examinatfam number of withesses who have already
testified about the issues raised in theme thus requests the Chamber to make a findiaig th
the Prosecution has violated Rule 68 by failing disclose the Documents as soon as
practicablé

4, As an additional remedy, the Accused requests tnsion of the current suspension of
proceedings for a further eight weeks to allow honconduct a timely review of the “over
100,000 pages of new documents” which were disdléséhim in March 2011. In support of
this submission, the Accused observes that aniaddit23,457 pages of Rule 68 material
(“Rule 68 Material”), which includes the Documerasd 88,955 pages of Rule 66(B) material
(“Rule 66(B) Material”) were disclosed to him in k& 2011, and argues that an eight week
suspension would be proportional to previous susipas ordered by the Chamber when large
volumes of material had been disclosed to the deférThe Accused bases this request on his
estimate of the time required by his team to revieth the Rule 68 Material and the Rule 66(B)
Material?

5. On 27 April 2011, the Prosecution filed the “Prag@mn’s Response to KaradAd
Forty-Seventh Motion for Finding of Disclosure Vatibn and for Further Suspension of
Proceedings” (“Response”). It acknowledges that fof the Documents “contain material of
marginal exculpatory value” but argues that the usexl has not been prejudiced as they are
“duplicative of material he already possess8sThe Prosecution’s arguments with respect to

each document are discussed separately below.
Article

6. With respect to the Article, the Prosecution subrthigit it contains information about the

discovery by the HVO of possible weapons smugginthe Bosnian Muslims in a geographic

Motion, paras. 1, 4.
Motion, paras. 6-7.
Motion, para. 9.
Motion, paras. 3, 10.
Motion, paras. 3, 9.
Motion, para. 10.

19 Response, para. 1.
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area unrelated to this caSeThe Prosecution submits that even if the Artisleonsidered to
have some exculpatory value, its disclosure didonejudice the Accused given that he “already
possesses evidence of weapons smuggling direddyam to the circumstances of this case”
and that he has used that evidence during his-esagsination of Prosecution witnes$ésOn
this basis, it concludes that the Accused’s cldiat the late disclosure of the Article prejudiced
his cross-examination of Prosecution withessesher development of his overall defence

strategy is unfounde®.
First Letter

7. The Prosecution submits that the First Letter isexaulpatory as it does not undermine
its allegation that “the Accused failed to punikb trimes with which he is chargeld”.It also
contests whether the First Letter demonstratesMR& soldiers were actually punished for the
incident referred t&> The Prosecution submits that even if the Firstdrds considered to have
some exculpatory value, its disclosure did not utfige the Accused given that he “already
possesses similar evidence relating far more djyréctthe crimes in Sarajevo with which he is

116

charged™.” On this basis, it concludes that the Accusedigrtithat he was prejudiced because
the late disclosure prevented him from using thestFietter in his cross-examination of

Prosecution witnesses or in the development obvesall defence strategy is unfoundéd.
Second Letter, VRS Message, Report, and SituaéiporR

8. The Prosecution acknowledges that the Second [e#eS Message, Report, and
Situation Report have some exculpatory value amailshhave been disclosed to the Accused
earlier®® However, it submits that the Accused has longitieepossession of similar, if not
identical, information to that contained in theseuments and that, therefore, there is no merit

to his claim that he has been prejudiced by thaér tlisclosuré?

" Response, para. 4.

12 Response, para. 5, refers to exhibits D143, D190, D1030, D103B2DPDA126, and the Accused’'s cross-
examination of David Harland, Anthony Banbury, Rupert 8pahd KDZ182.

3 Response, para. 6.

4 Response, para. 7.

!> Response, para. 8.

16 Response, para. 9, refers to exhibits P799, P917, P2289, D683, and D825.
" Response, para. 6.

18 Response, paras. 11, 14, 16, 18.

19 Response, paras. 11-13, 15, 17, 18-19.
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Requested Suspension of Proceedings

9. The Prosecution submits that the Accused’s redoest further eight-week suspension
of proceedings is unwarranted and that he imprggeakes this request, in large part, on the
recent disclosure of Rule 66(B) mateffallt contends that approximately 80 percent ofcther
100,000 pages of material disclosed in March 204% provided in response to a Rule 66(B)
request by the Accused, and that this materialrfoaproperly form part of the justification” for
any additional adjournmerft It submits that, based on the Accused’s caladati the
remaining 20 percent of the material disclosediteeexculpatory or relevant to the defence
case could be reviewed in approximately one-andiavieeks?” In addition, the Prosecution
observes that virtually all of the Rule 68 Mateneds identified through its witness-related
searches and the way in which it was disclosech¢éoAccused would allow him to identify
which documents are relevant to a particular wifgslt argues that this should allow the
Accused to easily prioritise his review of the doeants “in accordance with the witness

schedule” without the need for a further eight-wadjournment of proceedings.

1. Applicable Law

10. Rule 68 of the Rules imposes a continuing obligata the Prosecution to “disclose to
the Defence any material which in the actual knodgée of the Prosecutor may suggest the
innocence or mitigate the gquilt of the accused @ieca the credibility of Prosecution
evidence™ In order to establish a violation of this obligat by the Prosecution, the Accused
must “present @rima faciecase making out the probable exculpatory or ntitiganature” of

the materials in questidfi.

11. The Chamber reiterates that regardless of the €utiea’s internal practices, there is a
clear obligation to disclose potentially exculpgtoraterial “as soon as practicable” and that the
“ongoing nature of the obligation relates only be tfact that as new material comes into the

possession of the Prosecution it should be assessaalits potentially exculpatory nature and

20 Response, para. 2.
%L Response, paras. 21-22.

22 Response, para. 24. The Prosecution also notes thaixapately 2,000 pages of the Rule 68 Material are
duplicates given that they were disclosed in both EnglighBCS.

% Response, para. 24.
%4 Response, paras. 24-25.

25 Decision on the Accused’s Motion to Set Deadlines fiscBsure, 1 October 2009, para 19, citfmpsecutor v.
Blaski, Case No. IT-95-14-A, Appeals Judgement, 29 July 20Bkagki: Appeals Judgement”), para. 267.

2 prosecutor v. Kordi and Cerkez,Case No. IT-95-14/2-A, Judgement, 17 December 20R4r(li¢ and Cerkez
Appeals Judgement”), para. 179.
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disclosed accordingly®” The continuing nature of this obligation does m&rmit the
Prosecution to delay the disclosure of potentiakgulpatory material which was already in its
possession or to adopt a practice of identifying aisclosing such material on a “rolling
basis”?® The approach previously taken by the Prosecuitioidentifying and disclosing
witness-related Rule 68 material on a “rolling Basiemonstrates a failure to comply with the
Chamber’s repeated instructions to disclose, am asgopracticable, all Rule 68 materials in its

possessiof’

12.  Rule 68bis provides that a Trial Chamber maypprio motuor at the request of either
party, decide on sanctions to be imposed on a pentgh fails to comply with its disclosure
obligations under the Rules. In determining therapriate remedy (if any), the Chamber has to

examine whether or not the accused has been prejliby the relevant breath.

13.  Articles 20(1) and 21(4)(c) of the Statute of thrétinal (“Statute”) protect the rights of
an accused person to be tried expeditiously, withréspect for his rights, and without undue
delay. In addition, Article 21(4)(b) of the Staytrovides that an accused person should have
“adequate time and facilities for the preparatiérhis defence”. The Chamber recalls that an
adjournment of the proceedings is an exceptionaswe, which it will only order if convinced

that it is in the interests of justice to do®So.

I1l. Discussion

14.  The Article reports on a complaint made by the Hé@dership to UNPROFOR in July

1993 about an incident where weapons were founkat@ been smuggled in a UN convoy
escorted by Canadian UNPROFOR soldf#ra¥Vhile this incident does not appear to relate to
events connected to the charges against the AcctleedChamber finds that the Article does
contain potentially exculpatory material insofartasould be used to support his contention that
UN convoys were being used to smuggle arms to thenlBn Muslims, and that, therefore, he
did not obstruct these convoys for unlawful reasofffe Chamber therefore finds that the
Prosecution has violated Rule 68 of the Rules bingato disclose the Article to the Accused as

soon as practicable.

" Decision on Prosecution’s Request for Reconsiderationriaf Thamber’s 11 November 2010 Decision, 10
December 2010 (“Reconsideration Decision”), para. 11.

% Reconsideration Decision, para. 13.
29 Reconsideration Decision, paras. 10, 12.
% Kordi¢ and CerkezAppeals Judgement, para. 1B¥aski: Appeals Judgement, para. 268.

3 Decision on Accused’s Motion for Fifth Suspension of cRemlings, 17 March 2011 (“Decision on Fifth
Suspension”), para. 6; Decision on Accused’s Motion fopSusion of Proceedings, 18 August 2010 (“Decision
on Suspension of Proceedings”), para. 5.

32 Motion, Annex A.
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15. The First Letter contains a statement by the Aatubkat the Bosnian Serb authorities
had “launched an immediate investigation” into d@mack on an UNPROFOR base and an
assurance from him that those who were suspectetvaivement had been arrested and would
be punished in accordance with the law if theipeesibility was proved® While the First
Letter does not prove what measures were actualgnt to punish those responsible, it does
tend to contradict the allegation that the Accufatbd to take measures to punish crimes
committed by those under his command. The Chanfitezefore finds that the First Letter is
potentially exculpatory and that the Prosecutios Vialated Rule 68 of the Rules by failing to

disclose it to the Accused as soon as practicable.

16. The Prosecution has acknowledged that the SecotidrL¥ RS Message, Report, and
Situation Report have some exculpatory value. K@s basis, and having conducted its own
review of these documents, the Chamber concludasthiey are potentially exculpatory, and
that the Prosecution has violated its obligatiodasrRule 68 of the Rules to disclose these four

documents to the Accused as soon as practicable.
Assessment of Prejudice

17.  While the Prosecution is in violation of its disslwe obligations under Rule 68 through
its late disclosure of the Documents referred tahe Motion, the Chamber finds that the
Accused has suffered no prejudice as a resultasfettviolations. In reaching this conclusion,
the Chamber reviewed the examples identified by Rn@secution and is satisfied that the
Accused already possessed and used a number ahdnts) which suggested that (1) convoys
were being used to smuggle goods and weafq@@3,investigations were promised or being
conducted by Bosnian Serb authorities into spedifaidents®® (3) the Accused ordered the

VRS to provide free movement for humanitarian corsv8 and (4) the Bosnian Serb leadership

in Pale had difficulties in controlling local autiites >’

18. In addition, the Prosecution states that in Au@@§19 it had disclosed a document which
contained identical information to that in the Seitd.etter regarding a cease-fire declared by

the Accused in June 1992 and his request that UNitorte be posted to Bosnian Serb

3 Motion, Annex B.

34 Response to Motion, para. 5, refers to exhibits D143, D29030, D1031, D1032, D1126, and the Accused’s
cross-examination of David Harland (10 May 2010, T. 2169-2122May 2010, T. 2352-2353 (private
session)), Anthony Banbury (16 March 2011, T. 13452-13456), rRGpeith (11 February 2011, T. 11642—
11648), and KDZ182 (10 March 2011, T. 13116-13118).

35 Response to Motion, para. 9, refers to exhibits P799, P2PB9PD101, D683, D825, and the Accused’s cross-
examination of Michael Rose (6 October 2010, T. 7344-7346, 7364—R368¢rt Smith (10 February 2011,
T. 11528-11531), and Adrianus van Baal (27 October 2010, T. 8454—-8455).

%8 Response to Motion, paras. 16-17.
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positions® Similarly, the information contained in the VRSeMsage about an order issued by
the Accused in April 1994 allowing the free moverneihnhumanitarian convoys was apparently
disclosed in a different format to the Accused iotdber 2009° Given that the Accused
already possessed material which was consisteht afitd in some cases more relevant to, the
potentially exculpatory issues contained in the Uboents, the Chamber finds that the Accused
was not prejudiced by their late disclosure. As @hamber has previously decided, if a newly
disclosed document adds nothing new to the matali@ady available to the Accused, even if
that document is potentially exculpatory, it is ddo conclude that his cross-examination of
witnesses or the development of his overall defesticgegy has been negatively affected or that

this has resulted in prejudic.
Requested Suspension of Proceedings

19. In the 10 December 2010 “Decision on Prosecutidtegjuest for Reconsideration of
Trial Chamber’'s 11 November 2010 Decision” (“Reddagtion Decision”), the Prosecution

was ordered by the Chamber to identify and disciigle 68 material to the Accused as follows:

(i) Rule 68 material from ongoing and related cosigd cases relating to the period

before the Decision, by 23 December 2010, (ii) Ra8ematerials found in searches that

have been completed but the search results ateswgiject to review, by 31 January

2011, (i) Rule 68 materials identified from sdaes that are “currently being

conducted”, by 28 February 2011, and (iv) Rule &&eamal identified during witness-

related searches for all Prosecution witnesse$g8pril 2011
20. These deadlines were set by the Chamber becaus&dkecution claimed that it could
not meet the previous 17 December 2010 deadlinghirsearch for and disclosure of all
potentially exculpatory materials in its possessifonThe final deadline for disclosure of
Rule 68 “material identified during witness-relatshrches” was subsequently brought forward
by the Chamber to 31 March 20%L1t is this final deadline which prompted the distire of

the Rule 68 Material referred to in the Motion.

21. The Chamber has specifically observed that thendefeloes not have the right “to have
reviewed all Rule 66(B) material provided to it@rio hearing evidence in the case” and that

the timing of Rule 66(B) requests and the subsegpeavision of that material should not be

37 Response to Motion, paras. 18-19, refers to exhibits D541, DE4DA2.

3 Response to Motion, paras. 11-13.

39 Response to Motion, paras. 14-15.

“0 Decision on Accused’s Forty-Third to Forty-Fifth Dissloe Violation Motions, 8 April 2011, para. 29.
1 Reconsideration Decision, para. 17.

42 Reconsideration Decision, para. 15.

“3 Decision on Accused’s Motion for Fourth Suspension of Pdings, 16 February 2011 (“Decision on Fourth
Suspension”), paras. 13-14.
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used as a basis for an adjournment of the ‘tidt. follows that in assessing whether a further
suspension of proceedings is warranted, the Chamldeonly consider the 23,457 pages of
Rule 68 Material and not the 88,955 pages of Ré(@bMaterial which were disclosed to the
Accused in March 2011.

22.  While the Chamber has held that “it is not necesd$ar the trial to be suspended
whenever new Rule 68 material” is disclosed, it fiaspended proceedings when it considered
that the large volume of material disclosed purstafRule 68 warranted a suspension to allow
the Accused “sufficient time to review and incomuer that material if necessary into his

ongoing preparations for triaf®.

23.  When assessing previous batches of material detlzge to the Accused pursuant to
Rule 68, the Chamber has found that the accomparngitexes provided by the Prosecution,
while helpful “cannot substitute for his own detailreview of all the material... so that the
Accused can be satisfied as to the nature of itdech and whether it contains anything
exculpatory or otherwise important for his defente’In the present instance, however, the
Rule 68 Material is described as “witness-relatadd, according to the Prosecution, has been
disclosed in a way which would allow the Accusedidentify which documents pertain to
upcoming witnesses and to prioritise his reviewttadise documents accordingly. While the
Prosecution’s classification of the Rule 68 Matedaes not substitute for the Accused’s own
detailed review of each of the documents disclosedioes allow his team to focus their
attention on first reviewing material which is ididied as being most relevant to upcoming

witnesses.

24. In addition, in determining whether or not a furttseispension of the proceedings is
warranted, and the length of that suspension, thaent®er has considered the Prosecution’s
submission that approximately 2,000 pages of thie B8 Material are duplicates given that
they were disclosed in both English and BCS, ane fifict that, using the Accused’'s
calculations, his team would require approximathe-and-a-half weeks to review all of the
Rule 68 Material. Having considered these factibrs,Chamber finds that it is in the interests
of justice for the current period of suspensiorbéoextended by a further week to allow the
Accused and his team to review the Rule 68 Matenm incorporate it, if necessary, into his

ongoing preparations for trial.

“4 Decision on Accused’s Motion for Additional Time to Prep@ress-Examination of Motilo Mandi¢, 2 July
2010, para. 9.
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25.  This further suspension and disruption to procegglionderscores the fact that the
Prosecution should have disclosed all of the Ru@engaterial in its possession, including
“witness-related” material, as soon as practicadnhel adds to the Chamber’s concerns with the

way in which the Prosecution has approached itdatiare obligations in this case.

IV. Disposition

26. For the foregoing reasons, the Chamber, pursuaiutes 54, 68, and 6Bis of the
Rules, hereb$sRANTS the Motion in part, and:

a) FINDS, by Majority, Judge Kwon dissentifi§that the Prosecution has violated Rule 68

of the Rules with respect to the disclosure ofloeuments referred to in the Motion;

b) ORDERS that following the completion of the current susgien, the proceedings shall
be suspended for a further week and will therefesaime on Monday, 30 May 2011;

and

c) DENIES the Motion in all other respects.

Done in English and French, the English text bainthoritative.

4

Judge O-Gon Kwon
Presiding

Dated this tenth day of May 2011
At The Hague
The Netherlands

[Seal of the Tribunal]

5 Decision on Accused’s Twenty-Second, Twenty-Fourth and Tw®ixth Disclosure Violation Motions,
11 November 2010, para. 40; Decision on Accused’s ThirtiethTairty-First Disclosure Violation Motions,
3 February 2011, para. 13; Decision on Fourth Suspension, para.clgipben Fifth Suspension, para. 9.

“¢ Decision on Suspension of Proceedings, para. 6; Decisionusth Buspension, para. 11.

47 Judge Kwon refers to his Partially Dissenting Opiniorihe Decision on Accused’s Thirty-Seventh to Forty-
Second Disclosure Violation Motions with Partially DissegtOpinion of Judge Kwon, 29 March 2011.
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