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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Rersons

Responsible for Serious Violations of Internationdimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Guinal”) is seised of the Accused’s “Second
Motion for Binding Order: Government of Iran”, fdeon 7 December 2010 (“Binding Order
Motion”), and the “Motion for Subpoena to Intervieeneral Director Sadeghi”, filed on

5 April 2011 (“Subpoena Motion”), and hereby issiieslecision thereon.

. Submissions

1. In the Binding Order Motion the Accused requests @tnamber to issue a binding order
to the Islamic Republic of Iran (“Iran”) pursuamt Article 29 of the Statute of the Tribunal
(“Statute”) and Rule 5#is of its Rules of Procedure and Evidence (“Rulesgjuesting Iran to

provide him with the following documents:

(1) Contract dated 3 December 1994 between thesiynof Defence and Armed Forces
Support (M.O.D.L.E.X.) and Matimco Sprl of Belgiuimr ammunition to be delivered to
Croatia.

(2) All records of the three shipments made pursuanthe above contract between
December 1994 and April 1995.

2. The Accused submits that his request meets tharemgents of Rule 54&4is because it

“is specific and seeks a narrow category of documeich have already been determined to
be relevant and necessary to his defefic&trther, he submits that he has made efforts to
obtain the documents voluntarily but has receivedasponse from Irah.He notes that Iran
has previously indicated it could not locate angords of arms shipments to the Bosnian

Muslims via Croatid.

3. Following an invitation to respond to the Bindingd®r Motion issued by the ChamBer,
Iran requested an extension of time to providerésponsé,and, on 20 January 2011, the
Chamber granted it three months to do’s@n 11 March 2011, Iran filed correspondence

(“Correspondence”) submitting that the documentgiested in the Binding Order Motion did

Binding Order Motion, para. 5.

Binding Order Motion, para. 6.

Binding Order Motion, paras. 2, 6.

Binding Order Motion, para. 7.

Seelnvitation to the Islamic Republic of Iran, 16 Decemb@t @

SeeCorrespondence from Islamic Republic of Iran, 14 Januat$.20

SeeDecision on Request from the Government of the IslampuBlee of Iran, 20 January 2011.
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not satisfy the criteria of relevance under RulebB4of the Rules, but that in any event it had

conducted a search of its archives for the reqdekteuments and had found ndne.

4, In the Subpoena Motion, which was filed in respomsethe Correspondence, the
Accused requests the Chamber to issue a subpoesizaptito Rule 54 of the Rules compelling
General Director Sadeghi, an Iranian national wdirwesd as General Director of Export of the
Iranian Ministry of Defence Logistics Section in9¥91995, to submit to an interview with
him.? The information the Accused seeks from Mr. Saideghcerns an alleged order between
a Mr. Jacques Monsieur, doing business as MatinRiRLSand the Iranian Ministry of Defence
for a shipment of ammunition to Pula in Croatiajatih according to the Accused, was destined
for the Bosnian Muslim® The Accused submits that during the course ofirhiestigations,
information he obtained indicates that the persdimg@ on behalf of Iran in connection with this
order was Mr. Sadeght. The Accused submits that he has reasonable gsanbelieve that
Mr. Sadeghi has information which can materiallysists his case, “including firsthand
knowledge of the contract for the sale of 203mm amition to the Bosnian Muslims and the
shipments pursuant to the contrat”On 15 March 2011, the Accused wrote a letterran |
requesting that it make Mr. Sadeghi available foirdgerview but no response to his letter was

ever received®

1. Applicable Law

5. Article 29 of the Statute obliges states to “co+epe with the Tribunal in the
investigation and prosecution of persons accusedcahmitting serious violations of
international humanitarian law”. This obligatiamciudes the specific duty to “comply without
undue delay with any request for assistance order assued by a Trial Chamber [for] [...] the
service of documents” Orders to states for the production of documemes made under
Rule 54bis of the Rules.

6. A party seeking an order under Rule B must satisfy a number of general
requirements before such an order can be issuetglpa(i) the request for the production of

documents under Rule s should identify specific documents and not broategories of

8 Correspondence, p. 1.
° Subpoena Motion, para.
19 Subpoena Motion, para.
" Subpoena Motion, para.
2 Subpoena Motion, para. 14.
13 Subpoena Motion, para. 8.

14" Article 29(2)(c) of the Statute.

S
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documents'® (i) the requested documents must be “relevant rtp matter in issue” and
“necessary for a fair determination of that matteefore a Chamber can issue an order for their
production®® (iii) the applicant must show that he made a reable effort to persuade the state
to provide the requested information voluntafifyand (iv) the request cannot be unduly onerous

upon the stat&®

7. Regarding (ii) above, the assessment of relevasmceade on a case-by-case basis and
falls within the discretion of the Chambér.In determining whether the documents sought by
an applicant are relevant, Chambers have consideitedia such as whether they relate to the
“most important” or “live” issues in the ca$tor whether they relate to the “defence of the
accused® As for the necessity requirement, it obligesapelicant to show that the requested
materials are necessary for a fair determination wiatter at trial. The applicant need not make
an additional showing of the actual existence efrdquested materials, but is only required to
make a reasonable effort before the Trial Chamimerdémonstrate their existenéé.
Furthermore, the applicant is not required to makshowing that all other possible avenues
have been exhausted but simply needs to demontittter that: [he or she] has exercised due
diligence in obtaining the requested materialsveigge and has been unable to obtain them; or
that the information obtained or to be obtainednfrather sources is insufficiently probative for

a fair determination of a matter at trial and thesessitates a Rule 6 order.”®

8. Rule 54 of the Rules provides that a Trial Chamiey issue a subpoena when it is
“necessary for the purpose of an investigationher preparation or conduct of the trial”. A
subpoena is deemed “necessary” for the purposeilef 3 where a legitimate forensic purpose

for obtaining the information has been shown:

15 Prosecutor v. Milutinovi et al, Case No. IT-05-87-AR1@fs.2, Decision on Request of the United States of
America for Review, 12 May 2006 Nfilutinovi¢ US Decision”), paras. 14-1Prosecutor v. TihomiBlaSkk,
Case No. IT-95-14-AR108s, Judgement on the Request of the Republic of Croatia faeReof Trial Chamber
Il of 18 July 1997, 29 October 1997Bfaski: Review”), para. 32Prosecutor v. Kordi and Cerkez Decision on
the Request of the Republic of Croatia for Review dBiading Order, Case No. IT-95-14/2-AR188 9
September 1999 Kordi¢ Decision”), paras. 38-39.

16 Rule 54bis (A) (i) of the Rules;Blaski: Review, paras. 31, 32(iikordi¢ Decision, para. 40Mlilutinovi¢ US
Decision, paras. 21, 23, 25, 27.

" Rule 54bis (A) (iii) of the Rules;Prosecutor v. Milutinovi et al, Case No. IT-05-87-T, Decision on Sreten
Luki¢ Amended Rule 58is Application, 29 September 20065feten Luki Decision”), para.?.

18 Blaskit Review, para. 32 (iii)Kordi¢ Decision, para. 41.

9 Kordi¢ Decision, para. 40.

20 Seee.g, Prosecutor v. Milutinovi et al, Case No. IT-05-87-PT, Decision on Second Application of Gene
Ojdanki for Binding Orders pursuant to Ruleldg 17 November 2005 (“Secor@jdani¢ Decision”), paras. 21,
25; Prosecutor v. Milutinovi et al, Separate and concurring opinion of Judge lain Bonomy in the Dpaisi
Application of Dragoljub Ojdagifor Binding Orders Pursuant to Rule bi4, 23 March 2005.

%L Seee.g, Prosecutor v. SeSelCase No. IT-03-67-PT, Decision on Requests by threuged for Trial Chamber II
to issue Subpoena Orders, 3 June 2005, $reten Luki Decision, para. 13€efootnote 45).

22 Milutinovi¢ US Decision, para. 23.
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An applicant for such [...] a subpoena before or myrthe trial would have to
demonstrate a reasonable basis for his beliefttiexe is a good chance that the
prospective witness will be able to give informatiohich will materially assist him
in his case, in relation to clearly identified issurelevant to the forthcoming trfl.

9. To satisfy this requirement of legitimate forenpuarpose, the applicant may need to
present information about such factors as the ipasitheld by the prospective witness in
relation to the events in question, any relationdat the witness may have had with the
accused, any opportunity the witness may have thathserve those events, and any statements

the witness has made to the Prosecution or tootheelation to the events.

10.  Furthermore, the Trial Chamber may also considestiadr the information the applicant
seeks to elicit through the use of a subpoenadessary for the preparation of his or her case
and whether the information is obtainable througfrep meané® In this regard, the Appeals
Chamber has stated that a Trial Chamber’'s congidesa must “focus not only on the
usefulness of the information to the applicant ttits overall necessity in ensuring that the
trial is informed and fair®’ Finally, the applicant must show that it has maeasonable
attempts to obtain the voluntary co-operation o€ thotential witness and has been

unsuccessfud®

11. Subpoenas should not be issued lightly as theylvevihe use of coercive powers and
may lead to the imposition of a criminal sanctfdnA Trial Chamber's discretion to issue
subpoenas, therefore, is necessary to ensurehthabmpulsive mechanism of the subpoena is
not abused and/or used as a trial tatitn essence, a subpoena should be considerechadnet

of last resort!

2 Milutinovi¢ US Decision, para. 25.

24 prosecutor v. Halilovi, Case No. IT-01-48-AR73, Decision on the Issuance of Srtmpo21 June 2004
(“Halilovi¢ Decision”), para. 6;Prosecutor v. Krsti, Case No. IT-98-33-A, Decision on Application for
Subpoenas, 1 July 2003K({sti¢ Decision”), para. 10 (citations omittedprosecutor v. Slobodan MiloSéyi
Case No. IT-02-54-T, Decision on Assigned Counsel Apfidinafor Interview and Testimony of Tony Blair
and Gerhard Schroder, 9 December 20081(Sevic Decision”), para. 38.

% Halilovi¢ Decision, para. 6rsti¢ Decision, para. 1I¥ilo$evi: Decision, para. 40.

26 Halilovi¢ Decision, para. Krsti¢ Decision, paras. 10-1Prosecutor v. Bfanin and Talf, Case No. IT-99-36-
AR73.9, Decision on Interlocutory Appeal, 11 December 20&24¢nin and Talé Decision”), paras. 48-50;
MiloSevié Decision, para. 41.

27 Halilovi¢ Decision, para. MiloSevt Decision, para. 45See als@rdanin and Talé Decision, para. 46.

2 prosecutor v. Perig Case No. IT-04-81-T, Decision on a Prosecution Motiondsuance of a Subpoena ad
Testificandum, 11 February 2009, para.Pfpsecutor v. SimhaCase No. ICTR-01-76-T, Decision on the
Defence Request for a Subpoena for Witness SHB, 7 Fet2085, para. 3.

2 Halilovi¢ Decision,para. 6;Brdanin and Talf Decision, para. 31.

% Halilovi¢ Decision, paras. 6, 10.

31 See Prosecutor v. Matti Case No. IT-95-11-PT, Decision on the Prosecution’s Aufdit Filing Concerning 3
June 2005 Prosecution Motion for Subpoena, fdgdparteand confidential on 16 September 2005, para. 12.
“Such measures [subpoenas], in other words, shall be dpplth caution and only where there are no less
intrusive measures available which are likely to emshe effect which the measure seeks to produce”.
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I1l. Discussion

(i) Binding Order Motion

12. The Chamber recalls its 6 June 2010 “Decision @nAbcused’s Motion for Binding
Order (The Islamic Republic of Iran)” (“First Bintji Order Decision”) whereby it found that
the categories of documents requested by the Adcimséis first binding order motion with
respect to Iran did not meet the requirements e€ifipity and relevance pursuant to Ruleldsg

of the Rules? With respect to the specificity of the documemiguested in this Binding Order
Motion, the Accused has now narrowed the scopeauiested documents from his first binding

order motion to Iran, and has identified specibbcuiments.

13. The Chamber recalls its earlier finding, by majgrithat the issue of the alleged
smuggling of arms to Srebrenica is relevant toAbeused’s case in so far as it relates to the
Accused’s state of mind in July 1995, and the Clensbdetermination of the general
requirements of crimes against humanity in relatorthe underlying offences for which the
Accused is charged with responsibility. Accordinghe Chamber found, by majority, Judge
Kwon dissenting, that documents that go to thisasare necessary for a fair determination of

this casé®

14. However, while arms smuggling into Srebrenica iMM39may be relevant to the
Accused’s case, the Chamber recalls its previoudirfg in the First Binding Order Decision
that cargo manifests from Iranian aircraft whiclegédly landed in Croatia in 1992 and 1994
were too far removed temporally from the time pemelevant to this case, namely 1995, and
also provided no geographical link to the territofyBosnia and Herzegovina (“BiH”). Thus,
these documents were considered not strictly nacg$sr the determination of the Accused’s
case** Similarly, in the present Binding Order Motiotet Accused requests documents (a
contract and records of shipments) from Iran tleatgin to an alleged arrangement between an
Iranian government agency and an arms dealer dmisgess as Matimco SPRL for the sale
and delivery of ammunition to Pula, Croatia, betw@ecember 1994 and April 1985.These
documents, if they exist, would only pertain to ttedle of ammunition from Iran and their
delivery to Croatia. The Accused does not suggest they would contain any information

about how this ammunition was allegedly smuggledfCroatia into BiH, and specifically into

%2 First Binding Order Decision, paras. 20—23.

% SeeDecision on the Accused’s Application for Binding OrdersRant to Rule 54is (Federal Republic of
Germany), 19 May 2010 (“Germany Decision”), paras. 20-22igeJikwon attached a partial dissent from the
majority on these issues.

3 First Binding Order Decision, para. 21.
% Motion, paras. 3- 5.
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Srebrenica. It is only this latter issue that @ember has found, by majority, and continues to
consider to be relevant to the Accused’'s case. s,Tha with the documents sought in the
Accused’s earlier binding order motion against Jitaese documents also pertain to acts that are
far removed from the issues relevant to his casktla@ Chamber is not satisfied that they are
relevant to the issue of whether Srebrenica wagamded in July 1995, or to the Accused’s
state of mind at that time. As such, the documeargshot necessary for the fair determination of
the Accused'’s case. In this respect, the Chandmeinds the Accused, yet again, that he should
focus his investigatory efforts on matters directlated to the charges against him and not on
matters which he considers necessary to give adbem&ount of events in BiH and the
surrounding region but which have no actual beasimghe charges against him. The Chamber
also reiterates that the broad issue of whethaowsistates were involved in, or aware of, arms

smuggling is not a matter for its determinatiorconsideration in this case.
(i) Subpoena Motion

15. Having found that the documents requested in tmeliBg Order Motion do not satisfy
the relevance and necessity criteria of Ruléis4dthe Chamber will proceed in determining the

Subpoena Motion without issuing an invitation tanto respond to it.

16. The Chamber reiterates that it will only issue admmena should it consider that the
information sought is necessary and will materiakbgist the applicant, and if that information is
not obtainable by any other means. The informatonght through an interview with Mr.
Sadeghi concerns the same subject matter as thenéots sought in the Binding Order Motion.
The Accused submits that through his interview With Sadeghi, he will be able to direct Iran
to the location of the documents or he will use itifermation obtained in the interview as a
basis for a written statement which he intendsfteranto evidence pursuant to Rule &2 or

Rule 92bis of the Rules’ Having determined above that the documents réegies the
Binding Order Motion do not satisfy the relevanaea anecessity criteria of Rule s, the
Chamber finds that the information sought through issuance of a subpoena is not necessary

and will not materially assist the Accused in rielato issues relevant to his case.

% First Binding Order Decision, para. 20.
37 Subpoena Motion, para. 15.
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IV. Disposition

17.  For the reasons outlined above, the Chamber, pursagrticle 29 of the Statute, and
Rules 54 and 5#8is of the Rules, herebPENIES the Binding Order Motion and the Subpoena

Motion.

Done in English and French, the English text beinthoritative.

4

Judge O-Gon Kwon
Presiding

Dated this tenth day of May 2011
At The Hague
The Netherlands

[Seal of the Tribunal]
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