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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘iunal”) is seised of the Accused’s “Motion
for Subpoena to Interview: General Sead Delic amgyaBlier Refik Brdjanovic” filed on

6 January 2011 (“Motion”), and hereby issues itsigien thereon.

I. Background and Submissions

1. In the Motion, the Accused requests the Chambessioe, pursuant to Rule 54 of the
Tribunal’s Rules of Procedure and Evidence (“Rulestibpoenas to General Sead Betline
former Commander of the Bosnian Army”:.ld Zorps headquartered in Tuzla, and Brigadier
Refik Brdanovi, the former Commander of the Bosnian Army’s Bl&tklves Special Forces
unit, compelling them to submit to an interview bim* The Accused submits there are
reasonable grounds to believe that both Generai¢ ld Brigadier Btanovi will have
information about arms smuggled into Tuzla in Fabyul995 which then “found their way to

Srebrenica®

2. This Motion is related to the Accused’s “Motion fBinding Order: Government of
Bosnia”, filed on 31 August 2009 (“Binding Order Ktm”), in which he requests the Chamber
to issue a binding order to Bosnia and Herzego\iiaH") requiring the production of
numerous categories of documents that relate taltbged arms smuggling into Tuzla and then
onwards to Srebrenica in February and March T99aitially, BiH responded to the Binding
Order Motion submitting that it could not locateyanf the documents requestedHowever,
after receiving some documents from BiH that paddito his request for “[a]ll reports or
records showing the distribution of arms or ammanitfrom Tuzla to Srebrenica or Zepa
during February and March 1995”, the Accused witdhis request for this specific category
of documents but maintained his request for therotlategories, including documents relating
to the alleged shipments of weapons to Tozla.subsequent responses, BiH submitted that the
Accused’s remaining requests had been sent tootih@etent institutions but that they could not

locate the documents requested@he Accused then sent a letter to BiH requedtiag it make

Motion, para. 1.

Motion, paras. 30, 32.

Binding Order Motion, para. 1.

SeeCorrespondence from BiH, 26 November 2009.

SeeSubmission on Request to Government of BiH, 11 March 2018s.p&—4.
SeeCorrespondence from BiH, 29 April 2010; Corresponderara BiH, 19 November 2010.

o g A W N P

Case No. IT-95-5/18-T 2 5 July 2011



51944

General Deli and Brigadier Btanovi available for interview by him or his legal advises

they would have relevant informatién.

3. On 22 December 2010, BiH filed correspondence $tRorrespondence”) stating, with
respect to the Binding Order Motion, that all relev institutions had searched for the
documents requested by the Accused and they possedscuments other than those already
provided to hinf With respect to the Accused’s request to intevvi@eneral Deli and
Brigadier Bdanovi, BiH stated obliquely that it “may satisfy the diete of the accused after
the Trial Chamber issues a decision on the negessjpprocuring the said documents or grants

approval for the said activities to be conductéd”.

4, Following the Chamber’s invitation to clarify ther$t Correspondenc®, BiH filed
further correspondence on 7 March 2011 (“Secondé&Spondence”) in which it listed, in
detail, the various BiH government departments agehcies that have provided documents to
the Accused in relation to the Binding Order Motamd the documents that were so provitted.
With respect to whether BiH intended to co-operith the Accused in facilitating interviews
with General Deli and Brigadier Btanovi, BiH stated that it would provide assistance ® th

Accused through the BiH Criminal Defence Secfion.

5. On 11 April 2011, the Accused filed a “Supplemer@abmission: Motion for Subpoena
to Interview: General Sead Delic and Brigadier R&tdjanovic” (“Supplemental Submission”)
stating that his legal advisor had written to th#d BCriminal Defence Section requesting
assistance in facilitating the interviews. The Criminal Defence Section had then contacted
General Deli who declined to be interviewed by the Accusedisrdgal advisol? Efforts to
contact Brigadier Branovic had been unsuccessful at that stdgeThe Accused therefore
reiterated his request that the Chamber issue posula for General Déliand stated that once

Brigadier Bdanovi: has been contacted, he would file additional imfation™®

" Motion, para. 22.
8 First Correspondence, p. 1.
° First Correspondence, p. 2.

9 see Invitation to Bosnia and Herzegovina, 10 February 2011, pp. Bhereby the Chamber requested
clarification from BiH as to whether BiH had provided diomnts to the Accused and whether it intended to co-
operate in facilitating interviews with General Bedind Brigadier Btanovi.

1 Second Correspondence, pp. 1-5.

2 Second Correspondence, p. 7.

13 Supplemental Submission, para. 4.

4 Supplemental Submission, para. 4.

15 Supplemental Submission, para. 5.

18 Supplemental Submission, paras. 6-7.
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6. On 18 April 2011, BiH filed further correspondengéThird Correspondence”)
confirming that the Criminal Defence Section hathoted the contact details for General Peli
and contacted him on 5 April 2011. General batformed them that he did not want to be
interviewed by the legal advisor for the Accu$édrhe Criminal Defence Section had failed to

obtain the contact details for BrigadierdBnovic and “was unable to get in touch with hiff”.

7. On 26 April 2011, BiH filed yet further correspomde (“Fourth Correspondence”)
stating again that General Dehad been contacted by the Criminal Defence Seeatnohthat he
declines to be interviewed by the Accud&dThe contact details of Brigadier &movi could

not be obtained. Thus, BiH submits that it is ‘@&sary for the Trial Chamber to issue an order
or adopt a decision based on which the Prosecufiffise of Bosnia and Herzegovina, i.e., the

authorities of Bosnia and Herzegovina, will takéare.?

8. On 31 May 2011, the legal advisor for the Accusebnsitted that there had been no
further correspondence from the BiH Criminal Defer8ection and that the Accused maintains
his request for the Chamber to issue an ordermnmns for both General Déland Brigadier

Brdanovi to submit to an interview with hidt.

1. Applicable Law

9. Rule 54 of the Rules provides that a Trial Chamiey issue a subpoena when it is
“necessary for the purpose of an investigationhergreparation or conduct of the trial”. This
power includes the authority to “require a prospecivitness to attend at a nominated place and
time in order to be interviewed by the defence whtrat attendance is necessary for the
preparation or conduct of the trigf. The Appeals Chamber has stated that a Trial Caesb
considerations must “focus not only on the usefssgnef the information to the applicant but on
its overall necessity in ensuring that the trialiformed and fair?® A subpoena is deemed
“necessary” for the purpose of Rule 54 where atilegie forensic purpose for obtaining the

information has been shown:

Y Third Correspondence, p. 2.

'8 Third Correspondence, p. 2.

9 Fourth Correspondence, pp. 1-2.

20 Fourth Correspondence, p. 2.

%L Hearing, T. 13880-13881 (31 May 2011).

2 prosecutor v. Krsti, Case No. IT-98-33-A, Decision on Application for Subpoerfasjuly 2003 (Krsti¢
Decision”), para. 10.

23 prosecutor v. Halilovi, Case No. IT-01-48-AR73, Decision on the Issuance of Subp&indune 2004
(“Halilovi¢ Decision”), para. 7.See also Prosecutor v. Slobodan Miloge@ase No. IT-02-54-T, Decision on
Assigned Counsel Application for Interview and Testimonylofiy Blair and Gerhard Schrdder, 9 December
2005 (‘MiloSevi Decision”), para. 41.
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An applicant for such [...] a subpoena before or myrthe trial would have to
demonstrate a reasonable basis for his beliefttiexe is a good chance that the
prospective witness will be able to give informatiohich will materially assist him
in his case, in relation to clearly identified issurelevant to the forthcoming tril.

10. To satisfy this requirement of legitimate forenguarpose, the applicant may need to
present information about such factors as the ipasitheld by the prospective witness in
relation to the events in question, any relatiopsiat the witness may have had with the
accused, any opportunity the witness may have diadbserve those events, and any statement

the witness has made to the Prosecution or tootheelation to the events.

11. Even if the Trial Chamber is satisfied that the lamgpmt has met the legitimate purpose
requirement, the issuance of a subpoena may berogayate if the information sought is
obtainable through other meédisFinally, the applicant must show that he has nradsonable
attempts to obtain the voluntary co-operation o€ thotential witness and has been
unsuccessfu’

12.  Subpoenas should not be issued lightly as theylvevihe use of coercive powers and
may lead to the imposition of a criminal sancti®nA Trial Chamber’s discretion to issue
subpoenas, therefore, is necessary to ensurehthabmpulsive mechanism of the subpoena is
not abused and/or used as a trial tefctitn essence, a subpoena should be considerechadnet
of last resort’

[1l. Discussion

13. The Chamber recalls its 19 May 2010 “Decision oa #hccused’'s Application for
Binding Order Pursuant to Rule B (Federal Republic of Germany)” (“Germany Decisign”
where it found, by majority, Judge Kwon dissentititat “documents related to the smuggling
of arms to Srebrenica are necessary for the detatimn of the Accused’s state of mind in July
1995, as well as to the Chamber’s determinatiothefgeneral requirements of crimes against

humanity in relation to the underlying offences fwhich the Accused is charged with

24 Halilovi¢ Decision, para. 6See alsdiloSevi Decision, para. 38.

25 Halilovi¢ Decision, para. &rsti¢ Decision, para. 1IMiloSevié Decision, para. 40.

26 Halilovi¢ Decision, para. MiloSevi: Decision, para. 41.

27 prosecutor v. Perig Case No. IT-04-81-T, Decision on a Prosecution Motmni$suance of a Subpoena ad

Testificandum, 11 February 2009, para.Pfpsecutor v. SimhaCase No. ICTR-01-76-T, Decision on the
Defence Request for a Subpoena for Witness SHB, 7 Fel2085, para. 3.

28 Halilovi¢ Decision, para. 6;Prosecutor v. Bfanin and Talé, Case No. IT-99-36-AR73.9, Decision on
Interlocutory Appeal, 11 December 2002, para. 31.

29 Halilovi¢ Decision, paras. 6, 10.

30 See Prosecutor v. Matti Case No. IT-95-11-PT, Decision on the Prosecution’s AdditiBitiag Concerning 3
June 2005 Prosecution Motion for Subpoena, fdgdparteand confidential on 16 September 2005, para. 12.
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responsibility”>*  The majority clarified that while some of the dowents requested by the

Accused related to the alleged smuggling of arm$unla, rather than to Srebrenica directly,
this did not alter its view as to their necessityhis is because “it is conceivable that the
Accused will need these documents, which are esfigntoncerned with the quantity of, and

the way in which, the arms were allegedly smuggted Srebrenica, in order to provide the

Chamber with credible arguments relating to thesgixto which the inhabitants of Srebrenica
were armed and the enclave was demilitari$éd”Accordingly, the Chamber granted, by
majority, the Accused’s request for documents geatain to the alleged arms shipments into
Tuzla in February 199%

14.  As aresult of BiH's response that it found no doents pertaining to the issue of arms
smuggling into Tuzla in February 1995, the Accusenlv seeks to obtain this information
through an interview with both General Detind Brigadier Btanovi.** He submits that the
information obtained from them would be used in tmays, namely, to “direct [BiH] to precise
documents concerning these events” and to “sertieealsasis of a written statement” to be used
in the case pursuant to either Rulet®or 92bis.** He also notes that, as the “commander of
the 2% Corps at the time of the Tuzla air drops in Fehru995”, General Deti would have
been informed about the existence of the allegedsashipments, as well as where the
documents pertaining to the shipments were ¥epthe Accused submits that General Bsli
predecessor in Tuzla, General Sadiold BBC that he had arranged for the drop zah&uzla
Airport”.®” General Sadiwas the commander of th&°Zorps in Tuzla until late 1994, after

which time General Ddlitook over the command in Tuzla. As for the infation he seeks to

“Such measures [subpoenas], in other words, shall be dpplth caution and only where there are no less
intrusive measures available which are likely to emshe effect which the measure seeks to produce”.

31 Germany Decision, para. 22. Judge Kwon, in his plgrtifissenting opinion, did not find that the requested
documents pertaining to the shipment of arms into Tuzlgebruary 1995 “met the requirements of relevance
and necessity so as to warrant the Chamber to compel @grtoaproduce those documents.” Partially
Dissenting Opinion of Judge Kwon, para. 8. He reastimgdissues that are relevant to the determinatighef
general requirements of the crimes against humanity“tarally separate matters from the existence of nmifita
forces inside the enclave and the extent of their armamdrich are to be determined by the Trial Chamber
based upon the evidence presented beforelliid. at para. 6. Thus, “the specific circumstances regartiag
delivery of arms into BiH are not relevant or, if dt @nly marginally relevant, to the above issue or the
Accused's state of mind about the events in Srebremitathe determination of the general requirements of the
crimes against humanity.” Ibid. (footnotes omitted). Furthermore, “given the above commesby the
Prosecution that (i) the Srebrenica enclave was inrfatc demilitarised, (ii) attacks were launched against th
Bosnian Serb forces and villages by the ‘Muslim foreeishin the enclave, and that (iii) the military forcies
Srebrenica were legitimate military targets,” Judgeokwlid “not find the requested documents necessary for the
determination of these issues in this cadbitl at para. 7.

32 Germany Decision, para. 22.
3 Germany Decision, para. 44.
34 Motion, para. 32.
35 Motion, para. 31.
% Motion, para. 30.
37 Motion, para. 16.
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obtain from Brigadier Btanovi, the Accused submits that BrigadierdiBnovi “has already
indicated that he was personally involved in reicg\shipments” through his interview on the
British Broadcast Corporation news programme @utiflllies and Liesn which he stated that
“boxes labelled ‘US Army’ had been delivered to lBulzy air drop and that they contained anti-
tank and surface to air missile¥”. The Accused has previously submitted that heshitw that
there was a legitimate military objective behing tBosnian Serb operation in Srebrenica
commencing in March 1995, and that evidence ofdélevery of arms to the Bosnian Muslims
in Srebrenica around that time will support hisecdsIn addition, the Chamber has previously
found, by majority, Judge Kwon dissenting, that wloents relating to the alleged arms
smuggling to Srebrenica may go to the issue of drethe population of Srebrenica was
predominantly civilian or not and thus may alsorbkvant for his defenc®. Accordingly,
given General Dalis position in the Bosnian Army in Tuzla at the émand Brigadier
Brdanovi's statement to the media about the alleged armmygling, the Chamber is satisfied
that the Accused has demonstrated that he hassanadale basis for his belief that there is a
good chance that both General Pelnd Brigadier Btanovic will be able to give information
which will materially assist him with respect teettssue of alleged arms smuggling in February
1995, in particular the quantity of weapons thateveelivered into Tuzla at that time and the
eventual delivery of these weapons into Srebrenidae Chamber therefore finds, by majority,
Judge Kwon dissentirt,that there is a legitimate forensic purpose irailtg the information

sought by the Accused through his interviews widm&al Delk and Brigadier Btanovi.

15. The Chamber is also satisfied, by majority, JudgeoK dissenting, that there are no
other means available to the Accused, at this stagabtain the information sought through the
proposed interviews with General Qeland Brigadier Btanovi. As submitted by the

Accused, these two officers may have firsthand kadge of the delivery of weapons to Tuzla
in February 1995 and the eventual transport ofetvesapons into Srebrenica by virtue of their
specific roles in the Bosnian Army in Tuzla at thiate** In addition, the Accused has been

unable to obtain this information through the doeuts requested in his Binding Order Motion.

% Motion, paras. 11, 30.

39 Germany Decision, para. 22.

0 Germany Decision, para. 21. Judge Kwon, in his pbrtéissenting opinion, stated: “I do not find that the
documents [. . .] have met the requirements of relevandenecessity so as to warrant the Chamber to compel
Germany to produce those documeniStipranote 31, para. 8.

“1 Judge Kwon dissents on this issue on the same basis on hehiibsented in the Germany Decision, discussed
in supranote 31.

“2 Motion, para. 30. The Accused maintains that the weapalhexed into Tuzla were eventually transported to
Srebrenica.SeeBinding Order Motion, paras. 1(3), 6, 18.
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16. The Accused submits that he has attempted to obteinvoluntary co-operation of
General Deli and Brigadier Btanovi through sending his requests to BiH. Despiteahes
efforts, General Deli has refused to submit to an interview with the #ssd or his legal
advisor. The Chamber is thus satisfied that theused has made reasonable efforts to obtain
the voluntary co-operation of General [Beli With respect to Brigadier Banovi, the BiH
Criminal Defence Section “did not manage to obthm contact details of Brigadier @&movi,

and was therefore unable to communicate with Hitn'lt is therefore unclear at this stage
whether Brigadier Bfanovic would be willing to voluntarily submit to an inteew with the
Accused’s legal adviser should he ultimately betacted. While the Accused has made some
effort to reach Brigadier Banovi, the measures taken by the BiH Criminal Defenadi&@e to
contact and search for him remain uncertain. Tbese the Chamber should have more
information regarding the steps taken by the Acdwsad the BiH Criminal Defence Section to
locate Brigadier Btanovic before it may even consider issuing a subpoenecorlingly, the
Chamber is not satisfied that the Accused hasisstage, made reasonable efforts to obtain the

voluntary co-operation of Brigadier @&novk.

17.  Having found by majority, Judge Kwon dissentingattthe various requirements for a
subpoena are satisfied with respect to Generat Dbk Chamber notes that it remains within its
discretion to ultimately decide whether or notdsue the subpoena. Due to the coercive nature
of a subpoena and the implication that failure amply might lead to criminal sanctions, the
Chamber must take a cautious approach and takaactmunt all the surrounding circumstances
before determining that this measure of last reserttakerf® The Chamber recalls, in
particular, that the Appeals Chamber has held shdpoenas should not be issued lightly,
especially in cases where a potential witness esftrs be interviewe®. In the present case, the
Chamber is convinced, by majority, Judge Kwon ditisg* that it is necessary to subpoena
General Deli so that the Accused’s legal advisor can intervienw with respect to the matters

set out in the Motion.

3 Fourth Correspondence, p. 2.

“4 SeeDecision on Motion for Subpoena to Douglas Lute and John Feéelryy 2009, para. 11.

“5 See Halilow# Decision, para. 10 (the subpoena is a “weapon which mussdzbsparingly” and a Trial Chamber
“should guard against the subpoena becoming a mechanism usiedlyoas a part of trial tactics”).

“6 Judge Kwon maintains his dissent that the information sobghiigh the interview of General Delis neither
relevant nor necessary for the determination of issuéss case, and therefore the issuance of a subpoena is not
necessary.
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IV. Disposition

18.  For the reasons outlined above, and pursuant te Béilthe Rules, the Trial Chamber
hereby, GRANTS, by majority, Judge Kwon dissenting, the Motidh PART with respect to
General Deli, and:

a. ORDERS the Registry of the Tribunal to take the reasonaldgessary steps to
ensure that this Decision, the subpoena, and ttier do the Government of BiH

relating to General Déliare transmitted immediately to the Governmentiéf; B

b. REQUESTS the Victims and Witnesses Section of the Tribumalptovide any

necessary assistance in the implementation oDicssion;

c. DENIES, without prejudice, the remainder of the Motion.

Done in English and French, the English text beinthoritative.

t

Judge O-Gon Kwon
Presiding

Dated this fifth day of July 2011
At The Hague
The Netherlands

[Seal of the Tribunal]
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