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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons

Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Guinal”) is seised of the Accused’s “Fifty-
Fifth Motion for Finding of Disclosure Violation drfor Sanctions (July 2011)”, filed publicly
with confidential annexes on 28 July 2011 (“Fiftiftir Motion”), and hereby issues its decision

thereon.

|. Submissions

1. In the Fifty-Fifth Motion, the Accused argues thiie Office of the Prosecutor
(“Prosecution”) has violated Rule 68 of the TriblmaRules of Procedure and Evidence
(“Rules”) in relation to the disclosure in July 20a&f an interview with the former head of UN
Civil Affairs in Bosnia and Herzegovina, Sergio ¥aede Mello (“de Mello Interview”) and an
interview with a former Police Station Commander\Mogo&a, Vlado Kelowé (“Kelovi¢

Interview”) (collectively, “Interviews”):

2. The Accused submits that the de Mello Intervievexsulpatory as it indicates that he
“did not have control over the attack on Gorazdel that the shell which landed on Markale
market came from no more than 2000 metres awaffe contends that he was prejudiced by
the late disclosure of the de Mello Interview aswes unable to confront UN personnel who
testified about these events with it and could me¢ it in developing his pre-trial defence

strategy’®

3. With respect to the Kelo&ilnterview, the Accused suggests that it contaktupatory
information which indicates that Muslims from Voga3wvere neither expelled nor mistreated.
He contends that he was prejudiced by the latdadige of the Kelow Interview as he was
unable to confront witnesses who testified aboenévin Vogo&a with it and could not use it

in developing his pre-trial defence strat8gyThe Accused seeks an express finding that the
Prosecution has violated Rule 68 by failing to ldise the Interviews earlier and requests that
the Chamber appoint a special master to oversetosiise and consider reducing the scope of

the casé.

! Fifty-Fifth Motion, paras. 1, 3, 5.
2 Fifty-Fifth Motion, paras. 2-3.

% Fifty-Fifth Motion, para. 4.

* Fifty-Fifth Motion, para. 5.

® Fifty-Fifth Motion, paras. 6-7.

% Fifty-Fifth Motion, para. 9.
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4. On 9 August 2011, the Prosecution filed the “Pratien Response to Fifty-Fifth
Motion for Finding of Disclosure Violation and f&@anctions (July 2011)” (“Response to Fifty-
Fifth Motion”). It acknowledges that the Intervieveontain potentially exculpatory material
and should have been disclosed to the Accuseceedri submits that the Fifty-Fifth Motion
should be dismissed and the requested remediesdshotibe granted due to the Accused’s

failure to demonstrate any prejudice.

5. More specifically, the Prosecution disputes theisbaa which the Accused claims that
the de Mello Interview is exculpatory with respezthe shelling of Markale but concedes that
it does contain de Mello’'s personal views about Awused’'s command and control over
Bosnian Serb armed forces in the GoraZde offerigid®94 which are potentially exculpatdty.
The Prosecution stresses that the Accused had faildemonstrate how his defence or cross-
examination of withesses who have already testifiedld have differed if he had possessed the
de Mello Interview earlier. It notes that the Ased had personal knowledge of the issue of
command and control over the Gorazde offensive 9841and yet failed to challenge the
Prosecution’s military expert, Reynaud Theunenghimissué€. It also contends that the failure
to use the de Mello Interview during his cross-ex®tion of Theunens demonstrates that it was
“of no actual significance and that its late discliee could not have had a detrimental impact on

the Accused’s overall preparation for trial or &fproach to cross-examination of witnessés”.

6. With respect to the Kelo¥ilnterview, the Prosecution argues that the Accumssesinot
demonstrated any prejudice and that he “had adoessilar information regarding denials of
crimes in Vogo&a from other sources” and had “conducted his cexssnination of witnesses
in a manner consistent with the alleged exculpatofgrmation”!* It also observes that the
Accused could not in any event have tendered thevikelnterview by using it during his cross-
examination of another withess and that he rethi@sbility to tender it during the presentation

of his defence cadé.

1. Applicable Law

7. Rule 68 of the Rules imposes a continuing obligaba the Prosecution to “disclose to
the Defence any material which in the actual knodgée of the Prosecutor may suggest the

innocence or mitigate the quilt of the accused @eca the credibility of Prosecution

" Response to Fifty-Fifth Motion, paras. 1, 7.
8 Response to Fifty-Fifth Motion, para. 4.
° Response to Fifty-Fifth Motion, para. 5.
9 Response to Fifty-Fifth Motion, para. 5.
1 Response to Fifty-Fifth Motion, para. 6.
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evidence™® In order to establish a violation of this obligat by the Prosecution, the Accused
must “present @rima faciecase making out the probable exculpatory or ntitiganature” of

the materials in questid.

8. The Chamber reiterates that regardless of the @utiea’s internal practices, there is a

clear obligation to disclose potentially exculpgtoraterial “as soon as practicable” and that the
“ongoing nature of the obligation relates only be tfact that as new material comes into the
possession of the Prosecution it should be assesselits potentially exculpatory nature and

disclosed accordingly*

9. Rule 68bis provides that a Trial Chamber mayoprio motuor at the request of either
party, decide on sanctions to be imposed on a pentgh fails to comply with its disclosure
obligations under the Rules. In determining thprapriate remedy (if any), the Chamber has to

examine whether or not the accused has been prejlibly the relevant breath.

[1l. Discussion

10. The Prosecution acknowledges that the Interviewstato potentially exculpatory
material and should have been disclosed to the Fextwearlier. Considering this submission
and having conducted its own review of the releyaortions of the Interviews, the Chamber
concludes that they do contain potentially excdpatmaterial. The de Mello Interview
contains information which draws into question Aeeused’s control over Ratko Mladand as
such is potentially exculpatory. In addition, vehihe Prosecution challenges the accuracy of de
Mello’s observation regarding the distance of thigio of fire on the Markale Market, this does
not change the potentially exculpatory nature o tdnclusion that he was unable to say
whether the shell came from Bosnian Serb or ABildifians. The Kelowd Interview contains

denials of crimes alleged to have occurred in Végd$

11. The Chamber notes that the Interviews were onlglased to the Accused in July 2011

and there is no suggestion that they were receetgived by the Prosecution. The Chamber

12 Response to Fifty-Fifth Motion, para. 6.

13 Decision on the Accused’s Motion to Set Deadlines fisciBsure, 1 October 20009, para 19, citfmpsecutor v.
Blaski, Case No. IT-95-14-A, Appeals Judgement, 29 July ZOBKaSki Appeals Judgement”), para. 267.

14 prosecutor v. Kordi and Cerkez,Case No. IT-95-14/2-A, Judgement, 17 December 20R4r(li¢ and Cerkez
Appeals Judgement”), para. 179.

15 Decision on Prosecution’s Request for Reconsiderationriafl Thamber's 11 November 2010 Decision,
10 December 2010, para. 11.

16 Kordi¢ and CerkezAppeals Judgement, para. 1 Baskié Appeals Judgement, para. 268.
o Fifty-Fifth Motion, confidential Annex A, p. 5; confidential Aax B, starting at 172, 180, and 228 minutes.
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therefore finds that the Prosecution has violatedbligation under Rule 68 of the Rules by

failing to disclose these documents as soon asigaate.

12.  While the Prosecution violated its disclosure ddiigns under Rule 68 of the Rules by
the late disclosure of the Interviews, the Chamiieds that the Accused has suffered no
prejudice as a result of these violations. In Ing@g this conclusion, the Chamber reviewed the
Interviews and observed that their content is kehiin length and not of such significance that
their late disclosure has had a detrimental impacthe Accused’s overall preparation for trial
or his approach to the cross-examination of witeessThe Chamber was also mindful that the
Accused retains the ability to tender the Intendgeduring the presentation of his defence case
and that the Accused, in the Prosecution’s subomssihad access to similar information

regarding general denials of crimes in Vagofom other sources®

13. Given the absence of demonstrated prejudice toAbeused and mindful of the
Prosecution’s Disclosure Report filed on 27 JulgP@nd the improvements made to its internal
oversight measures and disclosure practices detailerein, the Chamber finds that the
requested remedies of appointing a special disdomaster and ordering a reduction in the
scope of the case are unwarranted.

'8 Response to Fifty-Fifth Motion, para. 6, reference toirtesty of Branko VI&o and interview of Borislav
Maksimovic which had been previously disclosed to the Accused.
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IV. Disposition

14.  For the foregoing reasons, the Trial Chamber, @mnssto Rules 54, 68, and 6& of the
Rules, hereby:

a) GRANTS, by majority, Judge Kwon dissentitig the Fifty-Fifth Motion in part, and
finds that the Prosecution has violated Rule 68hef Rules with respect to the late

disclosure of the Interviews; and
b) DENIES the Fifty-Fifth Motion in all other respects.

Done in English and French, the English text bainthoritative.

b

Judge O-Gon Kwon
Presiding

Dated this nineteenth day of August 2011
At The Hague
The Netherlands

[Seal of the Tribunal]

9 Judge Kwon refers to his Partially Dissenting Opinion in Breeision on Accused's Thirty-Seventh to Forty-
Second Disclosure Violation Motions with Partially @ating Opinion of Judge Kwon, 29 March 2011. While
Judge Kwon agrees with the majority that there have beeatioios of Rule 68 of the Rules, in the absence of
prejudice to the Accused, he considers that the motion shodlidbéssed in its entirety.
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