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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Gunal”) is seised of the Accused’s
“Amended Motion for Review and Disclosure Bk Parte Filings and Notice to Reclassify
Original Motion”, filed publicly on 16 August 201(tMotion”),* and hereby issues its decision
thereon.

1. The filing of this Motion was prompted by the fabat a motion, originally filedex
parte by the Office of the Prosecutor (“Prosecution”) ith August 2011, was disclosed to the
Accused following the lifting of it®x partestatus by the Chamber. Having examined éxis
parte motion, the Accused now submits that the infornrationtained therein could have been
disclosed to him at the time of its filifgHe states that the Prosecution’s justificationfiling

it ex parte namely that the matter did not concern the defemas wrong. The Accused
further submits that “a pleading should only bediéx parteas a last resort and only where the
disclosure of the pleading would prejudice the poogion or some other persch”Thus, he
requests that the Trial Chamber reviewexllpartefilings made in this case and disclose to him
any filings which no longer need to be classifisea parte® He further requests the Chamber

to “be vigilant in the future to ensure that theparteprocedure is not abuse”.

2. On 18 August 2011, the Prosecution filed confidahti the “Prosecution’s Response to
Amended Motion for Review and Disclosure Bk Parte Filings and Notice to Reclassify
Original Motion” (“Response”), opposing the Motion.The Prosecution submits that the
Chamber already carefully reviews the status ofyefiéing and orders amendments when it
deems them necess&ryFurther, the Prosecution submits that the Acceseldim that there

was nothing in thex partemotion that could not have been disclosed to hiwrisng given,

On 15 August 2011, the Accused filed publicly his “Motfon Review and Disclosure dx Parte Filings”
requesting that the Trial Chamber reviewedlpartefilings made in this case and to disclose to him anygdi
which no longer need to be classifiedeasparte(“15 August Motion”). On 16 August 2011, the Accused filed
the present Motion modifying the 15 August Motion because itrreefeto a confidential decision of the
Chamber but reiterating the same arguments as contairttd Motion. The Accused also requested that the
15 August Motion be reclassified as confidential.

Motion, para. 5.

Motion, para. 9.

Motion, para. 9.

Motion, paras. 3, 10.

Motion, para. 10.

The Response was filed confidentially as it makeseate to several confidential filings.
Response, para. 1.
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inter alia, that the Chamber ordered the Prosecution to tedlacmotion in question before it

could be disclosed to the Accuskd.

3. The Chamber notes the well-established principlethef Tribunal that proceedings
should be conducted in a public manner to the extessible’® In exceptional circumstances, a
Chamber may restrict the access of the public,edkas the access of a party, to certain material
under the provisions of the Rules of Procedure Bvidence (“Rules”}* Such confidential

material can be categorised into three typeter partes ex parte and subject to Rule 70.

4, Material may be filedex parte because the opposing party is not supposed to be
informed of a certain submission, or afforded asdesit. This is done for a specific purpose,
such as where a submission pertains to the illthedlan accused for exampfe The Chamber
notes that when submissions are mexrleartein this case, it carefully considers whether the
other party should be made aware of the informatmmtained therein. Thus, it follows that all

ex partefilings in this case have already been carefulyawed by the Chamber.

5. The Accused’s request encompassesxapartefilings made in this case, while he bases
his argument on the lifting of thex partestatus of one such Prosecution motion. As stated
above, there are certain circumstances which yusi# need to classify a filing as confidential
andex parte In this particular instance, the motion at iskaé to be filedex partebecause it
mentioned a confidential arek partedecision of another Trial Chamber, hence the neea f

redacted version to be disclosed to the Accused.

6. While the Chamber recognises the importance ofhigber degree of confidentiality
placed orex partefilings, it also recognises the importance of thecésed’s right to access to
information in this case. Therefore, the Chamlzer treclassified and will continue to reclassify
certain filings as confidential aridter parteswhere necessary and appropriat&#he Chamber
therefore finds that it is not necessary or waednb conduct a review of all the confidengal

partefilings in this case.

® Response, para. 3.

10 Rule 78 provides, “All proceedings before a Trial Chambdéwrothan deliberations of the Chamber, shall be
held in public, unless otherwise provided”.

11 prosecutor v.Pordevié, Case No. IT-05-87/1-PT, Decision on VlastirBiordevié¢’s Motion for Access to All
Material inProsecutor v. Limaj et glCase No. IT-03-66, 6 February 200®¢trdevi¢c Decision”), para. 6.

12 Decision on Jovica Stani& Motion for Access to Confidential Materials in tKarad?i Case, 20 May 2009,
para. 8.

13 See e.g.Order orEx ParteStatus of Subpoena and Order to Germany, confidential, &&c2010.
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7. For the reasons outlined above, and pursuant te Bibof the Rules, the Trial Chamber

herebyDENIES the Motion.

Done in English and French, the English text beinthoritative.

T

Judge O-Gon Kwon
Presiding

Dated this fourteenth day of September 2011
At The Hague
The Netherlands

[Seal of the Tribunal]
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