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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Guinal”) is seised of the Accused’s “Sixty-
Fifth Motion for Finding of Disclosure Violation @ember 2011)", filed publicly with

confidential annexes on 28 November 2011 (“Motioaid hereby issues its decision thereon.

. Submissions

1. In the Motion, the Accused argues that the Offitéhe Prosecutor (“Prosecution”) has
violated Rule 68 of the Tribunal’'s Rules of Procedand Evidence (“Rules”) in relation to the
disclosure on 8 November 2011 of correspondencevdest the Prosecution and a State
(“Correspondence™. In the Accused’s submission, in the Corresponegeiite Prosecution
encouraged the State “not to repatriate a numbendi¥iduals and their families to Bosnia
because of their expected testimony” as Prosecutiinesses. He contends that the
Correspondence pertains to six witnesses who hé&eady testified in this case (“Oter
Witnesses™, seven 9dis witnesses (“9dis Witnesses”f, and one witness who is yet to testify
(together, “Witnesses™. He observes that the Chamber, in the DecisioAamused’s Sixtieth,
Sixty-First, Sixty-Third, and Sixty-Fourth Disclogu Violation Motions filed on
22 November 2011 (“Consolidated Decision”), hagadly held that the Prosecution’s “failure

to disclose this type of material as soon as prabté violates Rule 68"

2. The Accused requests a specific finding that tres&rution has violated Rule 68 of the
Rules by failing to disclosure the Correspondenses@on as practicable.In addition as a
further remedy he seeks the exclusion of the Wéegstestimony or, in the alternative, that
each of the Witnesses be “called or recalled fosgrexamination so that the promises made to

them, and the impact of those promises on thetfilsility, can be explored®.

3. On 12 December 2011, the Prosecution filed thes@&rotion’s Response to Sixty-Fifth
Motion for Finding of Disclosure Violation” with edidential annexes A and B (“Response”).
The Prosecution seeks leave to exceed the word faniresponses by 4,128 words given the

number of witnesses referred to in the Motion amel further information it sought to provide

Motion, paras. 1-3.

Motion, para. 2.

Motion, para. 4, referring to KDZ017, KDZ052, KDZ310, K605, Nusret Sivac, and Ibro Osmariovi
Motion, para. 5, referring to KDZ010, KDZ023, KDZ038, K064, KDZ092, KDZ303, and Nermin Kar&gi
Motion, para. 6, referring to KDZ045.

Motion, para. 7.

Motion, para. 8.

Motion, paras. 9-10.
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for the Witnesses in the annexes to the RespbnGeided by the Consolidated Decision, the
Prosecution acknowledges that the majority of tlweréspondence, relating to 12 of the 14
Witnesses, falls within the scope of Rule 68 gitka similarities with material which the
Chamber recently found may affect the credibilityndtnesses® In any event the Prosecution
opposes the granting of any relief given the faillny the Accused to show or even assert

prejudice with respect to the disclosure of ther&pondencé

4. More specifically, the Prosecution contends thatrtiaterial relating to Osmanévand
KDZz038 does not fall within the ambit of Rule 8. With respect to Osmanayi the
Prosecution observes that the disclosed matendy ‘confirms the objective circumstance that
he had testified in a trial before this Tribunablamas expected to do so again. It makes no
representation or request to the addressee, amul isore than certification of a fact of public
knowledge™® Given these circumstances the Prosecution sulthzitshe Motion so far as it
relates to Osmanavishould be denietf. The Prosecution observes that the document disglo
with respect to KDZ038, mentions the same familjnadut does not actually refer to KDZ038
or KDZ038's immediate family> It also identifies three other documents whichreve
mistakenly disclosed to the Accused as pertainmgNtisret Sivac and KDZ054 but which
actually refer to other people with the same famiyne® The Prosecution acknowledges that
the Correspondence contains other Rule 68 materkath relates to Nusret Sivac and
KDz054!

5. With respect to the 9fer Witnesses, the Prosecution observes that the Adcdisl not
argue the effect of the Correspondence on theideenie and that in fact “the withesses’
accounts in their testimony and prior statement® mamained consistent irrespective of events
described” in the Corresponder€eGiven this observation, the Prosecution subrhias éven

if the Accused had been able to ask an additionaktipn of each witness, the content of the

Correspondence is not of such significance thdatesdisclosure had a detrimental effect on the

° Response, fn. 4.
10 Response, paras. 1-3.

1 Response, paras. 1-2, 6.
12 Response, para.
13 Response, para.
14 Response, para.
!5 Response, para.
6 Response, para.
" Response, para.
18 Response, para.
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Accused’s cross-examination of the affected witeasss that it prejudiced his overall defence
strategy or approacfi.

6. With respect to the 9Bis Witnesses, the Prosecution argues that despitAdbesed’s
general opposition to Rule 93s applications, the Chamber decided to admit theidesnce
pursuant to Rule 9Bis?® It observes that the Chamber found that the ediee®f the 9bis
Witnesses was cumulative, “crime-base” evidenceckhfalthough relevant to the charges
against the Accused, did not pertain to his acts @nduct, did not go to establish that he
participated in a JCE or shared with the perpetsatee requisite intent for the crimes charged,
and did not describe conduct of others sufficieqipximate to the Accused to require the
witnesses to appear for cross-examinatfdn”.The Prosecution argues that under these
circumstances receipt of the Correspondence watlthave changed the overall strategy of the
Accused and that even if the Chamber had called®#has Witnesses for cross-examination,

“the impact on his defence as a whole would haes regligible™?

7. The Prosecution contends that the exclusion ofagleevidence is at the extreme end of
a scale of measures available to the Chamber,igad that in similar factual circumstances the
Chamber found that exclusion was not warranteshould reject the Accused’s request that the
evidence of the Witnesses be excluded in this €assimilarly, the Prosecution argues that
given the Accused suffered no prejudice and alded@ show good cause, the request to recall
the Witnesses should also be derffedn support of this submission, the Prosecutioseotes
that “there is no material inconsistency in theneises’ numerous statements and testimonies”
and that any explanation the Witnesses would giveuathe Correspondence “would add

nothing to the documents themselvés”.

8. In relation to KDZ045, the Prosecution submits thatce he has yet to testify, the
Accused has failed to show “any prejudice becaesis fully able to raise in cross-examination
the matters in the relevant documents appendets thldtion” and that therefore the request to

recall with respect to this witness is mébt.

9 Response, para.
% Response, para.
%L Response, para.
%2 Response, para.
% Response, para. 10, citing Consolidated Decision, para. 36.
% Response, paras. 11-14.

% Response, para. 12.

% Response, paras. 9-11.
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9. In confidential annexes A and B to the Response,Rtosecution details the nature of
the documents disclosed with respect to each oiitieesses, identifies if and when the witness
provided statements prior to the relevant Corredpooe and whether they had testified in other
cases before the Triburfdl. The Prosecution observes that ten of the Witrsekad provided
statements prior to the dates of the relevant Gpamedence and that there was no “substantial
deviation” in the content of their evidence “acrtisse statements” and that their evidence was
consistent with their testimony in other caSesThe ten witnesses are KDZ017, KDZ023,
KDz045, KDzZ052, KDzZ054, KDz310, KDzZ605, KDZ303, Nain Karagé, and Nusret

Sivac?®

10. The Prosecution also identifies whether or not plagticular witness requested the
Prosecution’s assistance or whether the assistaasgrovided by the Prosecution without any
record of such a requedt.The Prosecution acknowledges that KDZ010 and Ki2Zénly gave
statements and testified after the date of thee@pondence relating to théMm.It stresses that
KDZ092 is a vulnerable protected witness, who hesnbsubject to threats and has testified

consistently about her experiences including astavof multiple rapes?

11. The Prosecution further observes that the Correfggmoe would not be significant to
assessing an important part of the Witnesses’ aesl@nd that the Accused would be able to
elicit any favourable information contained in tBerrespondence through a bar table motion.

It states that the Chamber should also “considerfdirness to the witnesses concerned of any
order to call or recall them”, particularly givehat the majority of the Witnesses who were
granted protective measures involved “objectivalyugded risks to their security or welfare or
that of their families® Finally the Prosecution contends that the Accisseelquest for a
specific finding that it has violated its discloswbligations pursuant to Rule 68 should also be

denied®®

Il. Applicable Law

12. Rule 68 of the Rules imposes a continuing obligata the Prosecution to “disclose to

the Defence any material which in the actual knodgée of the Prosecutor may suggest the

" Response, confidential annexes A and B.

% Response, confidential annex A, paras. 18, 20, 23, 26, 285,337,340, 43.

% Response, confidential annex A, paras. 18, 20, 23, 26, 285,337,340, 43.

%0 Response, confidential annex A, paras. 17, 19, 21, 24, 27, 2,335, 38, 41, 44.
%1 Response, confidential annex A, paras. 16, 30-31.

%2 Response, confidential annex A, para. 30.

33 Response, para. 12.

% Response, para. 13.
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innocence or mitigate the guilt of the accused @ieca the credibility of Prosecution
evidence™® In order to establish a violation of this obligat by the Prosecution, the Accused
must “present @rima faciecase making out the probable exculpatory or ntitiganature” of

the materials in questiof.

13. The Chamber reiterates that regardless of the @utiea’s internal practices, there is a
clear obligation to disclose potentially exculpgtoraterial “as soon as practicable” and that the
“ongoing nature of the obligation relates only be tfact that as new material comes into the
possession of the Prosecution it should be assesselits potentially exculpatory nature and
disclosed accordingly® The Chamber also recalls that while typically deeision about what
material is potentially exculpatory and should lecldsed pursuant to Rule 68 is a fact-based
assessment left within the discretion of the Proser, there can be examples where the
Prosecution’s view of what is not potentially exgatiory does not accord with the view of the
Accused or the Chamb#t.

14.  Rule 68bis provides that a Trial Chamber maypprio motuor at the request of either
party, decide on sanctions to be imposed on a pentgh fails to comply with its disclosure
obligations under the Rules. In determining thprapriate remedy (if any), the Chamber has to

examine whether or not the accused has been preflitly the relevant breath.

[1l. Discussion

15.  Given the number of withesses and documents addtesghe Motion and the interest
of the Chamber in being comprehensively informedualihe specific issues relating to the

Witnesses, the Prosecution was granted leave teextie word limit for the Resporite.

16. The Chamber recalls its recent decision that “argtemial in the possession of the
Prosecution establishing that a witness requestetioa received a benefit from being a
Prosecution witness may affect the credibility bé tsaid witness and therefore should be

disclosed pursuant to Rule 68".This requires a case-by-case assessment of witetiieess-

% Response, para. 14.

%6 Decision on the Accused’s Motion to Set Deadlines fiscBsure, 1 October 2009, para 19, citfmpsecutor v.
Blaski, Case No. IT-95-14-A, Appeal Judgement, 29 July 20Bfagkic Appeal Judgement”), para. 267.

37 prosecutor v. Kordi and Cerkez,Case No. IT-95-14/2-A, Judgement, 17 December 20R4ri¢ and Cerkez
Appeal Judgement”), para. 179.

%8 Decision on Prosecution’s Request for Reconsiderationrial Thamber's 11 November 2010 Decision,
10 December 2010, para. 11.

39 Decision on Accused’s Forty-Ninth and Fiftieth Disclosurelation Motions, 30 June 2011, para. 39.
0 Kordi¢ and CerkezAppeal Judgement, para. 1Baskié Appeal Judgement, para. 268.

1 Decision on Motion to Reject Prosecution Responses, 6 JabQb2yparas. 8, 10.

42 Consolidated Decision, para. 23.
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assistance” related material falls under the pundé Rule 68 of the Rule®. The Prosecution
itself has acknowledged that with the exceptiontted material relating to Osmanévand
KDz038 and three other documents which were mistigkelisclosed to the Accused as
pertaining to Nusret Sivac and KDZ054, the remairafehe Correspondence fall within Rule
68 of the Rules (“Remaining Correspondené&On this basis and having conducted its own
review, the Chamber considers that the nature ef Remaining Correspondence indicates
involvement of the Prosecution in securing a ben&r the Witnesses. Under these
circumstances, the Chamber considers that the RemalCorrespondence may affect the
credibility of the Witnesses. Accordingly, the @tizer finds that the Prosecution violated its
obligation under Rule 68 of the Rules by failingdisclose the Remaining Correspondence as
soon as practicable, given that it dates backrassfd 998 but was only disclosed to the Accused
on 8 November 2011.

17.  With respect to the material disclosed for Osmafaivie Chamber observes that it is
merely a letter to relevant authorities confirmthgt Osmanovi had previously testified at the
Tribunal and was expected to testify in anothemupiag trial*®> This letter without any further
material which suggests that a request for or prowmi of any assistance occurred cannot be
considered to potentially affect Osmanidwicredibility. The Chamber therefore finds thia¢ t
Prosecution did not violate its disclosure obligas with respect to the disclosure of this letter.
The Chamber also finds that the Prosecution didwvwngate its disclosure obligations with
respect to the disclosure of the document disclosgld respect to KDZ038 given that it
mentions the same family name but does not actugilér to KDZ038 or KDZ038's immediate
family. Similarly there was no disclosure violatiwith respect to three other documents which
were mistakenly disclosed to the Accused as pén@gito Nusret Sivac and KDZ054 but which

actually refer to other people with the same famayne.

18. The Chamber will treat the Accused’s request that 92bis Witnesses be called for
cross-examination as a request for reconsiderafias original decision that their evidence be
admitted pursuant to Rule ®&s without the need for cross-examinatfGnThe Chamber recalls
that “a Chamber has inherent discretionary poweetonsider a previous interlocutory decision

in exceptional cases ‘if a clear error of reasoriing been demonstrated or if it is necessary to

“3 Consolidated Decision, para. 23.
4 Response, paras. 1, 5.
45 Motion, confidential annex A.

6 The Chamber notes that this does not apply to KDZ03@ngihat no material pertaining to this witness was
actually disclosed in the Remaining Correspondence.
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do so to prevent injustice”. Thus, the requesting party is under an obligatsatisfy the
Chamber of the existence of a clear error in reagonor the existence of particular
circumstances justifying reconsideration in ora@eprievent an injustic&

19. The late disclosure of the Remaining Correspondencestitutes a new circumstance
and the question is whether the Chamber would redeved the evidence of the 9is
Witnesses to be admitted pursuant to Rulébi@2vithout the need for their cross-examination

had it known about the content of the Remaining€pondence.

20. The Chamber found that the evidence of thé#i82Vitnesses could be admitted pursuant
to Rule 92bis on the basis that the proposed evidence was rdlégam number of charges
against the Accused and had probative value, tiet testimony consisted largely of crime-
base evidence, and that their evidence was cumelatith the evidence of a number of
witnessed? The Chamber in reaching that conclusion found tha 92bis Witnesses’ evidence
did not pertain to the acts and conduct of the Aeduas charged in the Third Amendment
Indictment (“Indictment”) and that it did not “go establish that the Accused participated in a
join criminal enterprise” as charged in the Indietrhor that he had the requisite intent for those
crimes>® The Chamber also found that there were no otiwofs that would weigh against the
admission of their prior testimony pursuant to RARbis or which would require them to
appear for cross-examinatich.

21. Given the Chamber’s original assessment that tH@<9®/ithesses were not required for
cross-examination, the Chamber finds that the Aedigshas failed to show that the Remaining

Correspondence in and of itself, is of such sigaifice to assessing their evidence that it is

“" Decision on Prosecution Motion for Admission of Evident#itness KDZ595 pursuant to Rule Gfiaterand
Accused’s Motion for Reconsideration, 6 December 2011 (“BE¥ Decision”), para. 7 citing, Decision on
Accused’s Motions for Reconsideration of Decisions aticlal Notice of Adjudicated Facts, 14 June 2010, para.
12, citingProsecutor v. S. MiloSayiCase No. IT-02-54-AR1®8s.3, confidential Decision on Request of Serbia
and Montenegro for Review of the Trial Chamber’s Decisiof Diecember 2005, 6 April 2006, para. 25, fn. 40
(quotingKajelijeli v. ProsecutorCase No. ICTR-98-44A-A, Judgement, 23 May 2005, paras:2203;see also
Ndindabahizi v. ProsecutprCase No. ICTR-01-71-A, Decision on Defence “Requéte é@pklant en
Reconsidération de la Décision du 4 avril 2006 en Raison d’'uservtatérielle”, 14 June 2006, para. 2.

48 KDZ595 Decision, para. 7 citinggrosecutor v. Gati, Case No. IT-98-29-A, Decision on Defence’s Request for
Reconsideration, 16 July 2004, p.s&e also Prosecutor v. Popéwt al, Case No. IT-05-88-T, Decision on
Nikoli¢’s Motion for Reconsideration and Order for Issuance of a Sulgpbeices Tecum, 2 April 2009, p. 2;
Prli¢ Decision on Reconsideration, pp. 2-3.

“9 Further Decision on Prosecution’s First Rulet#Motion (Witnesses for Eleven Municipalities), 9 February
2010 (“KDz010 Decision”), paras. 13, 16-17; Decision on Puasatrs First Motion for Admission of
Statements and Transcripts of Evidence in Lie¥igh VoceTestimony pursuant to Rule ®%is (Witnesses for
Eleven Municipalities), 10 November 2009 (“KDZ023 Decisipnparas. 21, 23, 27, 30;Decision on
Prosecution’s Second Motion for Admission of Statements Branscripts of Evidence in Lieu dfiva Voce
Testimony pursuant to Rule 92 bis (Witnesses ARK Municipa)iti&8 March 2010 (“ARK Decision”), paras.
28, 33-36, 40 which relates to KDZ092, KDZ054, KDZ092, KDZ301@|, dermin Karadi.

0 KDZ010 Decision, para. 18; KDZ023 Decision, paras. 23, 25-R& Becision, paras. 31, 37, 47.

51 KDZ010 Decision, para. 25; KDZ023 Decision, paras. 28, 33ABK Decision, paras. 37, 43, 47, 49.
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necessary to reconsider this decision to prevennjastice. In reaching that conclusion, the
Chamber observed that according to the Prosectitrenof the seven 9bis Witnesses had
provided statements prior to the dates of the eglelRemaining Correspondence and that there
was no “substantial deviation” in the content aditlevidence “across these statements” and that
the statements were consistent with their testiniongther case¥ The Chamber is not in a
position to assess the consistency of statementde mpaior to and after the dates of the
Remaining Correspondence. However, in the absehsabmissions which point to any such
inconsistency, the Chamber is not convinced thatAtcused has demonstrated that the content
of the Remaining Correspondence is of such sigmifie to assessing the evidence of thei92
Witnesses that its late disclosure justifies rem@ration of its original decision that they be not
called for cross-examination. Reconsideratiorhat tlecision in light of the new circumstance
relating to the disclosure of the Remaining Coroesignce is not necessary in order to prevent

an injustice.

22.  With respect to KDZ010 and KDZ092, the Chamber olesethat their statements and
testimony post-date the Correspondence which selat¢hem. However, even with respect to
these two witnesses, having considered its orighisaessment that they were not required for
cross-examination, the Chamber is not convincetdtileaRemaining Correspondence, in and of
itself, is of such significance to assessing tk&idence that the Chamber would have required
them to be called for cross-examination if the Rieing Correspondence had been brought to
its attention when it made its original decisidhfollows that reconsideration of the Chamber’s
decision that the 9bis Witnesses not be required for cross-examinationoisnecessary in
order to prevent an injustice. As such, the Chanalteo considers that the Accused has not
been prejudiced by the late disclosure of the ReimgiCorrespondence and therefore shall not

exclude the evidence of the BB Witnesses.

23.  With respect to the 92er Witnesses, while the Prosecution violated its |[dmae
obligations under Rule 68 of the Rules by the taselosure of the Remaining Correspondence,
the Chamber finds that the Accused has suffereprgjoidice as a result of this violatidh.In
reaching that conclusion, the Chamber observedattairding to the Prosecution all of the 92
ter Witnesses had provided statements prior to theesdaif the relevant Remaining
Correspondence and that there was no “substargiaatibn” in the content of their evidence

“across these statements” and that the statemearts eonsistent with their testimony in other

52 Response, confidential annex A, paras. 18, 20, 23, 26, 285,337,340, 43.

*3 This does not apply to Ibro Osmanbygiven the finding of the Chamber that there was no disdosiolation
with respect to this witness.
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cases? As discussed above, while the Chamber is notgosition to assess the consistency of
statements made prior to and after the RemainingreS§pondence, in the absence of
submissions which point to any such inconsistertiog, Chamber is not convinced that the
content of the Remaining Correspondence is of sighificance to assessing the evidence of

the 92ter Witnesses that the Accused has been prejudicéd ate disclosure.

24. The Chamber also notes that at the date of thedMoKDZ045 had yet to testify, and
the Accused had a full opportunity to cross-exanths withess on the issues raised in the
Remaining Correspondence if he so wished. The gexdulid in fact put one question to
KDZ045 on the issue raised in the Remaining Coordpnce and the Chamber admitted the
relevant letters which pertained to KDZ0#%5.

25. In the absence of any prejudice to the Accusedetl® no basis to order that the
evidence of the Witnesses be excluded or to ot the 92ter Witnesses be re-called for

cross-examination on the issues raised in the RengaCorrespondence.

*¥ Response, confidential annex A, paras. 18, 20, 23, 26, 285,337,340, 43.
% Hearing, T. 22688-22689 (10 January 2012) and Exhibit D1988r(aadh.
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IV. Disposition

26.  For the foregoing reasons, the Trial Chamber, @ntto Rules 54, 68, and 6& of the
Rules, hereby:

a) GRANTS, by majority, Judge Kwon dissentitfgthe Motion in part, and finds that the
Prosecution has violated Rule 68 of the Rules wespect to the late disclosure of the

Remaining Correspondence; and

b) DENIES the Motion in all other respects.

Done in English and French, the English text beiathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this twelfth day of January 2012
At The Hague
The Netherlands

[Seal of the Tribunal]

*6 Judge Kwon refers to his Partially Dissenting Opiniorthi@ Decision on Accused’s Thirty-Seventh to Forty-
Second Disclosure Violation Motions with Partially @ating Opinion of Judge Kwon, 29 March 2011. While
Judge Kwon agrees with the majority that there has begolation of Rule 68 of the Rules, in the absence of
prejudice to the Accused, he considers that the motion shodlidéssed in its entirety.
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