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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Rersons
Responsible for Serious Violations of Internationdimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Guinal”) is seised of the “Prosecution’s First
Bar Table Motion for the Admission of InterceptsttwiPublic Appendix A and Confidential
Appendix B”, filed on 19 April 2012 (“Motion”), antdereby issues its decision thereon.

I. Background and Submissions

1. In the Motion, the Office of the Prosecutor (“Prosion”) seeks the admission of 54
intercepts (“Intercepts”) from the bar table purstuto Rule 89(C) of the Tribunal's Rules of
Procedure and Evidence (“Rule$”)The Prosecution explains the relevance, probatatee
and reliability of each of the Intercepts and hdwyt fit into its casé. The Prosecution notes
that the Accused was given an opportunity to contnman each of the Intercepts and has

outlined the Accused’s response in a separate eotarits submissions in AppendixA.

2. The Intercepts, with the exception of &5 30919 and 6%er 30928, were marked for
identification on 28 March 2012 pending furtherensiby the Chambér When these intercepts
were marked for identification, the Chamber wass8ad in light of the evidence admitted with
regard to the process and methodology for transgrilntercepts that they bore sufficient

indicia of authenticity.

3. With respect to the Intercepts, the Accused objertheir admission by reiterating the
challenge he has previously made to the reliabitityCroatian intercepts with no audio
recordings. The Prosecution contends that the issue of whetleee is an audio recording goes
to weight and not admissibilify. In confidential Appendix B, the Prosecution notkat the
Chamber has already ruled on the admissibilityntdrcepts without audio recordings and that
this matter is thereforees judicata and that, in addition, the Chamber has receivedeece
relating to the methodology used for obtainingnsaibing, and storing the Croatian intercepts,
the method used for identifying speakers, and tfeequlure adopted in handing over these

intercepts to the Prosecutién.

Motion, paras. 1, 17 and Appendix A.

Motion, para. 2 and Appendix A and confidential Appendix B.

Motion, para. 2 and Appendix A.

T.27097-27101, 27118-27119, 28 March 2012, Hearing (Closeidi§ess

Motion, para. 12. The Prosecution notes that the Accusededusly assumes that &b 30928 and MFI P4785
were Croatian intercepts, see confidential Appendix B., Rara.

Motion, para. 13.
Motion, confidential Appendix B, paras. 2—4, 17.
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4, The Accused also objects to the admission of sefetme Intercepts (“Milovanoxi
Intercepts”) on the additional basis that they $thcheve been put to General Milovanovi
during his testimon§. The Prosecution argues that there is no rulenagamitting documents
which could have been commented upon by an eaniteless with a close connection to the
document and that in fact the Chamber has prewalestied a similar objection by the Accused

in admitting an intercept after the conclusion adriwilo Mandi¢’s testimony®

5. In addition the Accused objects to the admissiotM&l P4781 on the basis that the
events discussed in the intercepted conversatimhriot occur in the municipalities charged in
the indictment™® The Prosecution contends that this objection iscamceived as the Third
Amended Indictment (“Indictment”) alleges that B@snMuslims were forcibly displaced from
their homes in Eastern Bosnia and Herzegovina (“Bdiiring and after 1992 and specifically
that Bosnian Muslims fled after attacks betweerudanand March 1993 on Cerska (Vlasenica
municipality) and Konje\i Polje (Bratunac Municipality)! In the Prosecution’s submission,
the contemporaneous conversations in MFI P4781daeetly relevant to the destruction of
Bosnian Muslim houses by the VRS “as one of thedadeployed in order to forcibly displace
the non-Serb population of eastern BiH” and thesesersations are corroborated by a number

of other document¥

6. The Accused also objects to the admission of MF8234on the basis that it is
cumulative™® The Prosecution disagrees that MFI P4823 is caitiwel but rather contends that

it is corroborative and “supports the reliabilititmnscribed intercepts generalf{?’.

7. The Accused filed his “Response to First Bar Talletion for the Admission of
Intercepts” on 23 April 2012 (“Response”), wheréim details arguments already incorporated
in Appendix A to the Motion. He submits that theercepts are “not sufficiently reliable for

admission” given that they are summaries of coratemss intercepted by the Croatian

8 Motion, para. 14, Response, para. 5. The Chamber noten tiiatResponse, the Accused objects to seven of the
Intercepts on the grounds that Milovanowas a speaker and that those intercepts should haverbestuced
during his testimony. However, for two of the Interceptarhich Milovanovt was an interlocutor, the Accused
explicitly states that he has no objections save fogkneral objection to the reliability of Croatian intercepts
even though it is clear from the Motion that Milovariowias an interlocutor. See MFI P4793 and MFI P4806.
Under these circumstances, the Chamber considers that theetits objection to the admission of intercepts in
which Milovanovt is an interlocutor does not cover MFI P4793 and MFI P4806. Thevaiovi Intercepts
therefore are MFI P4794, MFI P4782, MFI P4797, MFI P480B| R4801, MFI P4807 and MFI P4818.

° Motion, paras. 15-16.

10 Motion, paras. 6-7.

™ Motion, para. 8 citing Indictment, paras. 56, 72—73.

2 Motion, paras. 6-10.

13 Motion, para. 11.

14 Motion, para. 11 and confidential Appendix B, paras. 5-11.
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government and that the underlying audio recordiofythe conversations were destroyad.
The Accused acknowledges that the Chamber hasdglnegected this argument in closed

session and requests that it make its reasoninligcpatiuling on the Motion®

8. With respect to the Milovanao¥ilntercepts the Accused reiterates in more deltat t
since Milovanow was a participant in the intercepted conversatitims summary of these
conversations should have been introduced duriagtdstimony or through an amalgamated
statement to determine whether such conversationslly took placé’ According to the
Accused this would also have allowed the genuineraaand meaning of the Milovandvi
Intercepts to be explored during cross-examindfiohle contends that while the Chamber has
previously admitted an intercepted conversatiorMaindic after he testified, this should not
“provide a license to introduce records of inteteepconversations of withesses who testified
through the bar table® In that regard he emphasises the Chamber's geeddrat documents
should be admitted through witnesses when posaitdethat bar table motions should only be

used on an exceptional basis so as to ensure arproptextualisation of the evidentCe.

9. The Accused submits that if the Milovanévntercepts are admitted by the Chamber, he
would move to have Milovano¥irecalled which would defeat the time-saving radierfor the

admission of such documents from the bar table.

Il. Applicable Law

10.  Rule 89 of the Rules provides, in relevant part:

(© A Chamber may admit any relevant evidence witickeems to have probative
value.

(D) A Chamber may exclude evidence if its probativelue is substantially
outweighed by the need to ensure a fair trial.

(E) A Chamber may request verification of the anttoity of evidence obtained out
of court.

11. The Chamber recalls that while the most appropmaéthod for the admission of a

document is through a witness who can speak todtaaswer questions in relation thereto, the

! Response, paras. 2-3.

16 Response, para. 4.

" Response, paras. 5-9.

18 Response, para. 10.

19 Response, para. 11

% Response, paras. 13-15.
21 Response, para. 17.
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admission of evidence from the bar table is a pracestablished in the case-law of the

Tribunal %

Evidence may be admitted from the bar table ifsitconsidered to fulfil the
requirements of Rule 89, namely that it is releyvanftprobative value, and bears sufficient
indicia of authenticity”®> Once these requirements are satisfied, the Chammazentains
discretionary power over the admission of the ewige including by way of Rule 89(D), which
provides that it may exclude evidence if its prolsmtalue is substantially outweighed by the
need to ensure a fair tridl. Admission from the bar table is a mechanism tased on an
exceptional basis since it does not necessarilywafbr the proper contextualisation of the

evidence in questiof.

12. The Chamber also recalls its “Order on Procedure Gonduct of Trial” filed on
8 October 2009 (“Order”), which states with regara@ny request for the admission of evidence

from the bar table that:

the requesting party shall: (i) provide a shortcdipsion of the document of which it
seeks admission; (ii) clearly specify the relevaacé probative value of each document;
(iii) explain how it fits into the party’s case, dr(iv) provide the indicators of the
document’s authenticiif.

[1l. Discussion

13.  While introducing a document through a witness hie preferred method for the
admission of evidence, a bar table motion can beujplementary method of introducing
evidence, which should be usg#ringly to assist the requesting party to fill specifipgan its
case at a later stage in the proceedififsThis remains the view of the Chamber and should

continue to be the general practice in this case.

14.  More specifically in relation to intercepts gengrahe Chamber has held that “in the
absence of any previous showing regarding theihemiicity or reliability, the Chamber
considers that the bar table is not an appropmieens by which intercepts may be tendered into

evidence™® However, as it became clear that the Prosecwiimnd be tendering a number of

%2 Decision on the Prosecution’s First Bar Table Motion,AbBil 2010 (“First Bar Table Decision”), para. 5;
Decision on Prosecution Bar Table Motion for the AdmissibrBasnian Serb Assembly Session Records,
22 July 2010 (“Second Bar Table Decision”), para. 4; 8leni on Prosecution’s Motion for Admission of
Evidence from the Bar Table (Hostages), 1 May 2012 (“&tyest Bar Table Decision”), para. 4.

% Rule 89(C), (E).

% Hostages Bar Table Decision, para. 4, citing First Bable Decision, para. 5See also, Decision on
Prosecution’s Motion for Admission of Evidence from the Bable and for Leave to Add Exhibits to the Rule
65ter Exhibit List, 21 February 2012, para. 5.

% Hostages Bar Table Decision, para. 4, citing FirstBdble Decision, paras. 9, 15.
% Order, Appendix A, Part VII, para. R.

%" First Bar Table Decision, para. 9 (emphasis added).

28 First Bar Table Decision, para. 13.
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intercepts by way of bar table motions at the ehdtsocase?’ the Chamber indicated that
intercepts which were authenticated by interceprajors but the content of which had not been
discussed with a witness would be marked for idieation pending anticipated bar table

motions which properly contextualised those docus@n

15.  With respect to the Accused’s general objectiothébadmission of the Intercepts on the
basis that they are unreliable, the Chamber obséhad this objection was first raised in closed
session on 28 March 20%2.The Chamber, having considered the submissiorikeoparties,
ruled that the objections raised by the Accuseetmll adviser were matters which went to the
weight to be attributed to the InterceftsThe Chamber has also received evidence relating t
the methodology used for obtaining, transcribing atoring the Intercepts, the method used for
identifying speakers, and the procedure adoptechanding over the Intercepts to the
Prosecutiori> The Chamber is therefore satisfied that theresafficient indicia of reliability to
negate the Accused’s submission that this categibdpcuments is “not sufficiently reliable to
be admitted in generaf®. The Chamber reiterates that the Accused’s suimnissegarding the
summary nature of the Intercepts and the absenaaudib recordings are issues which the
Chamber will keep in mind in attributing appropeiaveight to these documents and are not an

obstacle to their admission at this stage of tloegedings.

16. In relation to the MilovanoviIntercepts, the Chamber notes that it has recéelly that
the failure to tender a document through GenergeRuSmith during his testimony did not, in
and of itself, prevent it from subsequently tendgrihe document from the bar table provided
that the requirements of Rule 89(C) are met antthef Chamber is satisfied that pursuant to
Rule 89(D), its probative value is not substangialtweighed by the need to ensure a fair
trial.® Furthermore, on two occasions, two interceptsviich Montilo Mandié was an
interlocutor have been tendered through witnesdes testified after the conclusion of his
testimony®® As the Chamber has previously held, while it ieferable for documents to be
admitted during the testimony of a witness who gp@ak to their contents, “admitting evidence

through the bar table may be used sparingly as thadeof introducing evidence to fill in

2 prosecution’s Motion for Admission of Intercepts MarkedIflentification with Confidential Appendices A and
B, 19 March 2012, para. 5.

% Hearing, T. 26378 (15 March 2012), T. 27104 (28 March 2a1@sed Session).

31 Hearing, T. 27102-27103 (28 March 2012) (Closed Session).

%2 Hearing, T. 27104 (28 March 2012) (Closed Session).

33 P4779 (under seal) and closed session testimony of KDZ&Sting, T. 27094—-27172 (28 and 29 March 2012)
(Closed Session).

3 Hearing, T. 27101 (28 March 2012) (Closed Session).

% Hostages Bar Table Decision, para. 11.

% Hearing, T. 16552 (13 July 2011) which refers to an ¢efartendered by the Prosecution, and T. 13797-13800
(21 March 2011) which refers to an intercept tendered by thas&dc

Case No. IT-95-5/18-T 6 14 May 2012



63692

specific gaps in the requesting party’s case ater Istage of the proceedingé”.While the
Chamber may on an exceptional basis allow for ttrission of isolated documents from the
bar table which could have been tendered througtitess, this should not be the default

position.

17. The Chamber observes that the Prosecution had aspplertunity to present some of
the Milovanovt Intercepts during its direct examination of Miloxwai¢c which lasted over five
hours or during its re-examination which lasted and a half hours, but failed to use or tender a
single intercept in which he was an interlocutbhe Chamber is not satisfied that this amounts
to a reasonable and limited use of the bar tablomao fill in specific gaps but amounts to a
conscious decision not to put a specific categdrdaruments to a witness who could have
contextualised these conversations which simplyeapn summary form. For example, the
Chamber is of the view that given the significan€¢he content of MFI P4782, which refers to
a conversation where Milovan@vhimself in the context of Sarajevo, advised Gen@gdi¢ in
May 1993 to “reply to each attack with a force fivmes greater”, this should have been put
directly to Milovanové during his testimony and the Accused should hasenbgiven an
opportunity to cross-examine Milovanéwn it. Given that the Milovano¥ilntercepts are not
verbatim transcripts but summaries of interceptedversations, and having reviewed the
content of those summaries, the Chamber findsttiegt should have been put to Milovanovi
during his testimony to ensure proper contextutdieaand also to allow Milovano&ian
opportunity to explain his words, as well as anapmity for the Accused to cross-examine
Milovanovi¢c on these conversations. The Chamber thereforeesleadmission of the
Milovanovi¢ Intercepts as their probative value would be suiglly outweighed by the need

to ensure a fair trial if tendered through the thate.

18. The Chamber notes that the English translationtfier document with Rule 6%er
number 30919 has not been uploaded into e-coud.suth, the Chamber cannot assess the
relevance, probative value, or authenticity of tdcument or whether it may be admitted.
While the Chamber notes that the Prosecution ideieng 65ter 30928 as an intercept which
corroborates the content of other intercepts, githeat it has yet to be authenticated, the

Chamber will not admit it at this stage.

19. The Chamber observes with respect to MFI P4781, ttattrary to the Accused’'s
submission, the events discussed in the third asatien do in fact fall within the scope of the

Indictment®® The Chamber finds that the first two conversationay be of assistance in

3" Hostages Bar Table Decision, para.11, citing Firstldle Decision, para. 9.
%8 See Indictment paras. 56, 72—73.

Case No. IT-95-5/18-T 7 14 May 2012



63691

contextualising the third conversation. On thisib@and having conducted its own review of the
document, the Chamber finds that MFI P4781 is lefuance to the case and has probative value

and will therefore be admitted into evidence.

20. Having reviewed MFI P4823 in light of the Proseonts submission and similar
intercepts>® the Chamber is satisfied that contrary to the Aeds suggestion, it is not
cumulative and is being tendered to support thabidity of transcripts of intercepts by showing
the similarity between contemporaneous intercepte@same events. The Chamber therefore
finds that MFI P4823 is of relevance, has probatiakie, is not cumulative and will therefore

be admitted into evidence.

21. It remains for the Chamber to assess whether thercepts not discussed in the
preceding paragraphs (“Remaining Intercepts”) fulie requirements of Rule 89(¢). The

Chamber has therefore reviewed the Remaining lepescin order to satisfy itself as to their
relevance and probative value. In addition, thar@ber has been mindful that in seeking the
admission of evidence from the bar table it is mbent upon the offering party to demonstrate,

with sufficient clarity and specificity, where ahdw each of the documents fits into its cHse.

22. The Chamber notes that, in the Motion, the Prosatutas explained how each of the
Remaining Intercepts fits into its case and firtts they have been sufficiently contextualised
for the purposes of admission from the bar t&blélaving reviewed the Remaining Intercepts
and the Prosecution’s submissions in that regaml Chamber finds that they are relevant to a
number of issues arising from the Indictment inolgd (1) Bosnian Serb military strategy and
operations including operations in and around ®miba in April 1993 and July 1995; (2) the
chain of command and communication within the VE8J;restrictions and control over the free
movement of humanitarian convoys; (4) the Accuseals in international negotiations and the
territorial objectives in those negotiations; (Bg tAccused’s knowledge of events in the field
through his contact with VRS personnel and commemdé) the Accused’s involvement with
and effective control over the VRS at an operati@mal tactical level and his authority over
high ranking VRS personnel; (7) Ratko Ml&di effective control over the VRS; (8) the
Accused’s involvement in the shelling of, and mading of essential services such as gas,
electricity and water to, Sarajevo; and (9) the used’s role in the implementation of

ceasefires. The Chamber also finds that the Renggintercepts have probative value.

%9 See 65 ter 30928 and P4630.

40 Second Bar Table Decision, para. 8.

“! Hostages Bar Table Decision, para. 6, citing FirstTBdle Decision, para. 6.
2 Motion, Appendix A.
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23. The Chamber notes that it has previously admittexlichents from the bar table which
showed the position of authority and control of A&eused over the VRS and other institutions
in Republika Srpska and found that the relevancguoh documents was unaffected by the fact
that multiple other documents also spoke to thésiés® The Chamber has also held that the
probative value of documents may be outweighedhbyneed to ensure a fair trial if through a
bar table motion “the Accused would be overly-bmett as the result of the admission of large
numbers of items which go directly to his respoitijbas charged in the Indictment. The
Chamber does not consider that the volume of nateeing tendered in the Motion which goes

directly to the Accused'’s responsibility would besdy-burdensome.

24.  The Chamber further notes that several of the Ramintercepts relate to the Dayton
Peace negotiations and that it has previously a&edittocuments which relate to these

negotiations and the implementation of the agre¢mezched?

25.  The Chamber notes that, with the exception of ME835, all the Remaining Intercepts
fall within the period covered by the Indictmengnmely October 1991 to 30 November 1995.
MFI P4835 relates to a conversation the Accusedr&gril 1996 but the Chamber finds that it
is relevant and has probative value as it refersvients in 1992 and also indicates that the

Accused suggested giving the Tribunal only selectixcerpts of their official files.

26. Consequently the Chamber finds that the requiresnehRule 89(C) of the Rules have
been met with respect to the Remaining Interceygtg;h are relevant, have probative value, and
bear sufficient indicia of authenticity for the poses of admissioff. The Chamber is also
satisfied that pursuant to Rule 89(D) the probaviaieie of the Remaining Intercepts, as well as
MFI P4781 and MFI P4823, is not substantially ouglved by the need to ensure a fair trial and

that therefore they all may be admitted into evaden

3 Decision on Prosecution’s Motion for the Admission of 68afgao Romanija Corps Documents from the Bar
Table, 16 June 2011, paras. 11-12.

“4 First Bar Table Motion, para. 14.

“5 Decision on Prosecution Bar Table Motion for the AdmissibRecords of Bosnian Serb Organs, 18 July 2011,
para. 12 referring to Second Bar Table Decision, para. 10.

¢ The Chamber observes that according to the Prosecutisorsission in Appendix A, MFI P4794 includes a
summary of two conversations, but that the version uploadestaurt only includes the conversation dated
12 April 1993 at 2255 hours with the second conversation redacted.
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IV. Disposition

27.  Accordingly, the Trial Chamber, pursuant to Ruleo8®he Rules, herebBRANTS the
Motion IN PART and:

1) ADMITS into evidence the documents currently markeddentification as:

MFI P4781, MFIP4789, MFIP4790, MFIP4791, MFI P2/
MFI P4793, MFI P4795, MFIP4798, MFIP4799, MFI P87
MFI P4802, MFI P4803, MFIP4804, MFIP4805, MFI P&§
MFI P4783, MFI P4808, MFIP4809, MFIP4810, MFIR4§
MFI P4812, MFI P4813, MFIP4814, MFIP4815, MFI R&8
MFI P4817, MFIP4787, MFIP4788, MFIP4821, MFIR88
MFI P4822, MFI P4784, MFIP4785, MFIP4823, MFI 288
MFI P4824, MFI P4827, MFIP4828, MFIP4829, MFI B8
MFI P4831, MFI P4832, MFI P4833, MFI P4834, and NPRIB35.

2) INSTRUCTS the Registry to mark as admitted the documentsittatiminto
evidence by this decision.

3) DENIES the remainder of the Motion and instructs the Btegito mark
documents MFI P4794, MFI P4782, MFI P4797, MFI R38GMFI P4801,
MFI P4807, and MFI P4818 as not admitted.

Done in English and French, the English text beiathoritative.

T

Judge O-Gon Kwon
Presiding

Dated this fourteenth day of May 2012
At The Hague
The Netherlands

[Seal of the Tribunal]
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